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JUSTICES  OF  THE  SOPREME  COURT 

DURING  THE  TIME  OF  THESE  REPORTS: 
CHIEF  JUSTICE  *AND  CHANCELLOR, 

HON.  ALBERT  FRANCIS  JUDD. 


FIRST  ASSOCIATE  JUSTICE  AND  VICE  CHANCELLOR, 

HON.  LAWRENCE  McCULLY. 

SECOND  ASSOCIATE  JUSTICE, 

HON.  BENJAMIN  HALE  AUSTIN. 

Died  July  5,  1885, 

HON.  EDWARD  PRESTON, 

Appointed  July  7,  1885, 


ATTORNEYS  GENERAL. 

Hon.  Paul  Neumann,  appointed  December  15,  1888;  resigiiod 
June  80,  1886. 

Hon.  John  T.  Dare,  appointed  July  I,  1886;  resigned  October 
18,  1886. 

Hon.   John  L.  Kaulukou,  appointed  October  13,   1886;  re- 
signed October  28,  1886. 


The  Supreme  Court  has  original  and  appellate  Jurisdiction: 
cases  reported  in  this  book  are  only  those  decided  by  the  Full 
Court,  on  appeal  or  exceptions. 

The  Legislature  of  1886  increased  the  number  of  the  Justices  of 
the  Supreme  Court  to  five,  [Statutes  1886,  Chap.  69]  :  the  new 
Justices,  Hon.  Richard  F.  Bickebton  and  Hon.  A.  For- 
NANDER,  first  took  part  in  the  decisions  of  the  Full  Court  at  the 
January  Term,  1887. 

The  decisions  in  this  volume  are  printed  from  slips  revised  by 
the  Justice  writing  the  opinion:  head-notes  and  index  are  by  the 
compiler. 


CORRECTIONS. 

Page  61,  line  8,  <<4  Hawn.  Repta.  477" :  should  be  677. 

Page  116,  line  8,  "Section  272":  should  be  292. 

Page   274,  powtm,  <<Chap.    VHI.  Laws  of  1884":  should    be 

xvni. 

Page  280,  8d  line  from  foot,  «  Chap.  61 "  :  should  be  66. 
Page  606,  line  6,  «  Section  8  "  :  should  be  18. 
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OF  THE 


SUPREME  A^'D  CIRCUIT  COURTS, 

JrlATWAllATSl  ISLANDS. 


In  effect  April  1,  1887,  superseding  all  Rules  hitherto 

promulgated.        ^ 


L 

All  petitions,  answers,  pleas,  claims  and  special  motions  shall 
be  fairly  and  legibly  written  on  legal  cap  paper,  with  a  caption 
showing  the  Jurisdiction,  cause  and  names  of  parties,  and  endorsed 
With  the  names  of  the  parties  and  counsel  filing  the  same. 

n. 

In  Probate  and  Equity  matters,  parties  in  whose  favor  an  order 
or  decree  is  made  shall  immediately  prepare  and  submit  a  draft 
of  the  same  to  the  Justice  for  his  approval. 

HL 

The  Clerk  or  one  of  his  deputies  shall  endorse  on  each  docu- 
ment filed  in  Court  the  date  of  filing  and  his  official  signature, 
and  no  paper  shall  be  withdrawn  from  the  files  except  by  the 
party  filing  it,  and  on  his  filing  a  certified  copy  thereof  in  its 
place,  except  in  the  case  of  recorded  instruments,  which  may  be 
delivered  to  the  party  on  his  receipt,  which  receipt  shall  set  forth 
the  date  of  the  instrument,  and  the  date,  volume  and  pages  of 
the  record. 

IV. 

All  appeals  from  the  decision  of  any  Justice  of  the  Supreme 
Ckmrt  at  Chambers,  or  in  Equity,  Admiralty  or  Probate,  must  be 
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taken  within  ten  days  from  the  rendition  of  such  decision,  by  pay- 
ing costs  accrued,  and  filing  with  the  Clerk  of  the  Court  a  bond 
in  the  sum  of  $50  for  costs  to  accrue,  with  a  notice  of  appeal. 
All  appeals  duly  taken  shall  be  heard  at  the  next  regular  term  of 
the  Appellate  Court,  unless  sooner  ordered  by  the  Court. 

V. 

In  lieu  of  a  bond  for  costs  of  Court  the  Clerk  may  receive  a  de- 
posit  of  the  full  amount  in  cash. 

VI. 

The  Court  will  not  hear  any  motion  grounded  on  facts  not  veri- 
fied by  affidavit  or  the  records  in  the  case. 

VIL 

All  agreed  statements  of  facts  and  agreements  to  admit  facts  as 
proved,  or  to  waive  service,  shall  be  in  writing,  signed  by  the 
parties  or  their  attorneys,  and  filed  with  the  Clerk. 

VIIL 

A,    (EXPLANATORY   OP  SECTION    836    OF  THE  CIVIL  CODE.) 

Every  exception  taken  in  the  progress  of  a  Jury  trial,  to 
any  order  or  ruling  of  the  Justice  presiding,  must  be  put  in 
writing  by  counsel  before  the  close  of  the  trial.  All  such  ex- 
ceptions, the  effect  of  which,  if  sustained,  would  be  the  granting 
of  a  new  trial  or  the  entry  of  judgment  non  obstante  veredicto^ 
must  be  eml)odied  in  a  bill  of  exceptions,  and  presented  to  the 
Justice  before  the  final  adjournment  of  the  terra. 

Such  bill  of  exceptions  should  embody  such  portions  of  the 
evidence  as  is  essential  to  the  full  understanding  of  the  case. 

B.   (EXPLANATORY   OF  SECTIONS    1155  AND    1166    OF  THE  CIVIL 

CODE.) 

An  exception  to  the  verdict  as  being  contrary  to  the  law 
and  to  the  evidence  or  the  weight  of  evidence,  and  a  notice  of 
a  motion  for  a  new  trial  on  this  ground,  must  be  made  at  the  time 
of  the  rendition  of  the  verdict  and  before  the  jury  are  dis- 
charged ;  and  noted  by  the  Clerk  on  his  minutes. 
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This  motion  must  be  perfected  within  ten  days,  by  beings  put 
In  writing  by  counsel  and  paying  costs  and  filing  a  bond  for  costs 
to  accrue,  and  if  n^ade  by  a  defendant  against  whom  a  verdict 
has  been  rendered,  a  bond  not  to  dispose  of  his  property,  as 
required  by  Section  1156  of  the  Civil  Code,  must  be  filed.  Ar» 
g^ument  on  this  motion  may  be  made  before  the  Justice  who  pre* 
Bided  at  the  trial,  on  his  minutes. 

Any  party  excepting  to  the  ruling  of  the  Justice,  denying  or 
granting  the  ssiid  motion,  must  present  his  bill  of  exceptions 
therefor  to  said  Justice  for  allowance  within  ten  days  from  the 
rendition  of  such  ruling,  pay  costs  and  give  a  bond  for  further 
Goats.     Such   bill  of   exceptions  must  embody  the  testimony. 

C  Motions  for  a  new  trial,  on  account  of  misconduct  of  Jury^ 
for  newly  discovered  evidence,  and  the  like  grounds,  must  be 
made  in  writing  and  filed  with  the  Clerk  within  ten  days  after 
the  rendition  of  the  verdict;  costs  to  be  paid  and  abend  for 
further  costs  filed  within  ten  days^  and  thereafter  to  follow  the 
course  prescribed  in  the  latter  part  of  the  subdivision  B,  All 
matters  of  fact  upon  which  such  motion  is  founded,  not  appear- 
ing on  the  record,  must  be  substantiated  by  affidavit. 

2>.  In  Jury  waived  cases  exceptions  to  findings  of  fact  or  of 
law  most  be  perfected  by  paying  costs  and  filing,  a  bond  for 
further  costs,  and  presenting  to  the  Justice  a  bill  of  exceptions 
Betting  forth  whatever  is  essential  to  a  full  understanding  of  the 
case,  within  ten  d-iys  from  the  filing  of  the  decision,  or  there- 
after at  any  time  before  the  final  adjournment  of  the  term. 

E»  In  appeals  in  equity  the  time  for  perfecting  an  appeal  is 
to  be  computed  from  the  date  of  filing  the  decree.  Decreas  must 
be  prepared  by  counsel  prevailing,  shown  to  opposing  counsel^ 
and  presented  to  the  Court  for  signature  within -five  days  from 
the  filing  or  rendering  of  the  decision,  but  the  time  may  be  ex- 
tended for  cause. 

F.  Whenever  a  bond  is  required  in  the  above  rules,  cash  to  the 
full  amount  of  the  penalty  of  the  bond  may  be  deposited  with 
the  Clerk  in  lieu  thereof* 
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IX. 

Whenever  amendments  in  the  pleadings  are  allowed,  the 
opposing  party  shall  not  thereby  be  entitled  as  of  right  to  a  con- 
tinuance. All  pleadings  may  be  amended  at  any  time  before  the 
return  day  by  filing  the  amended  plea  and  furnishing  the  adverse 
party  with  a  copy  thereof. 

X. 

If  a  demurrer  by  the  defendant  be  overruled,  the  defendant 
may  answer  over  on  terms. 

Special  pU  as  may  be  filed  together  with  the  plea  of  general 
issue.    Beplications  may  also  be  filed. 

XI. 

In  personal  actions,  the  Statute  of  Limitations  shall  be  specially 
pleaded ;  and  no  defendant  shall  be  allowed  to  set  up  by  way  of 
defense  to  the  plaintiff's  claim,  any  illegality,  fraud,  release, 
payment,  infancy,  coverture,  or  discharge  under  any  statute 
relating  to  bankruptcy  or  insolvency,  unless  he  shall,  on  filing  his 
answer,  give  notice  at  the  foot  thereof  of  his  intention  to  rely 
upon  all  or  any  of  such  defenses. 

xn. 

No  case  in  Banco  shall  be  heard  until  couns^  shall  have  pre- 
sented to  the  Court  a  brief  abBtract  of  the  points  and  authori- 
ties relied  on. 

xni. 

In  actions  for  goods  sold  and  delivered,  money  had  and  re- 
ceived, money  lent  or  money  paid,  the  plaintiff's  declaration 
shall  be  accompanied  with  a  bill  of  particulars,  a  copy  whereof 
shall  be  served  with  the  copy  of  the  declaration. 

XIV. 
Costs  shall  follow  Judgment  in  all  original  actions  in  this  Court. 

XV. 

Attorneys  shall  be  liable  for  costs  of  Court  incurred  by  their 
respective  clients. 
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XVI. 

-Whenever  the  statute  cost  is  twelve  and  a  half  cents,  only  ten 
cents  shall  be  taxed. 

XVIL      . 

Marshal's  or  Sheriff's  mileage  shall  only  be  allowed  on  the 
distance  to  the  party  served  one  way.  Any  party  taking  out  a 
process  to  be  served  on  another  island,  ma^  request  the  Marshal 
or  Sheriff  to  mail  the  same  to  the  Sheriff  of  such  island,  the 
person  requesting  taking  the  risk  of  safe  delivery  by  mail,  and 
in  such  case  only  the  Sheriff's  mileage  shall  be  allowed.  But 
Marshal's  or  Sheriff's  fees  shall  be  paid  before  process  is  served. 

XVIII. 

In  civil  cases,  witnesses'  mileage  and  fees  for  attendance  shall 
be  paid  before  process  is  issued  to  compel  their  attendance. 

XIX. 

BBBOINDED. 

XX. 

No  process  shall  issue  on  the  petition  of  the  next  friend  of  any 
minor  nothaying  a  guardian,  except  by  leave  of  Court,  or  of  a 
Justice  thereof. 

XXL 

Except  by  leave  of  Court  in  cases  where  the  parties  agree, 
no  cause  shall  go  on  the  Calendar  which  is  not  returnable  on  or 
before  the  first  day  of  the  term,  but  shall  be  in  order  for  the  next 
succeeding  term. 

xxn. 

The  Calendar  shall  be  made  up  as  follows,  viz. :  Cases  for 
native  jury,  for  mixed  jury,  for  foreign  jury,  cases  in  banco, 
divorces,  each  being  entered  under  its  appropriate  head  in  the 
order  in  which  the  process  is  returnable,  the  appeals  perfected, 
and  cases  in  banco  filed,  the  cades  being  numbered  through  the 
Calendar.     Crown  cases  will  be  given  preference,  and  will  be 
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called  in  their  order.  Should  the  prosecution  not  be  ready  to 
proceed  with  any  case,  the  case  next  on  the  Calendar,  whether 
civil  or  criminal,  will  be  called. 

xxin. 

BESCINDED» 

^  XXIV. 

BESCINDED. 

XXV. 

No  challenge  ,to  the  array  shall  be  allowed  except  for  favor^ 
prejudice  or  partiality  ahown  by  any  officer  in  selecting,  draw-* 
ing  or  impanelling  the  Jury.  Challenges  to  any  juror  may  he 
made  for  like  reasons^  or  for  favor,  prejudice  or  partiality  or  in. 
competency  of  the  Juror..  In  criminal  cases  the  Crown  shall  first 
challenge  for  cause,  and  the  defendant  shall  not  be  required  to 
challenge  peremptorily  until  he  has  exhausted  his  challenge  for 
cause,  and  the  panel  Is  filled.  On  each  peremptory  challenge  the 
vacancy  shall  first  be  filled,  and  the  challenges  then  proceed. 

XXVI. 

HESCINDED. 

XXVII. 

No  jurat  shall  be  held  sufficient  in  Equity  or  Admiralty  which 
merely  declares  that  a  statement  <'is  true  as  the  afiftant  believes," 
or  <*to  the  best  of  bis  knowledge  and  belief  f"  but  all  facts  bhall 
be  verified  absolutely,  and  matter  of  belief  and  recollection  by  a 
separate  clause. 

xxvin. 

Applicants  for  admission  to  the  Bar  shall  file  certificates  of  good 
character,  and  of  having  pursued  the  study  of  law  for  at  least  one 
year  with  soixie  practitioner  at  this  Bar,  or  at  the  Bar  of  the 
higher  courts  of  another  couatry,  or  at  some  regular  law  school, 
or  a  certificate  ol  admission  to  the  Bar  of  the  higher  courts  of  an- 
other country* 
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Examinations  for  licenses  to  practice  in  the  Police  and  District 
Courts  shall  be  had  at  the  October  and  April  Terms  of  the  Su- 
preme Court  at  Honolulu,  and  at  no  other  time  or  place.  Appli. 
cations  for  admission,  accompanied  by  certificates  of  good  moral 
character,  must  be  filed  on  or  before  the  first  day  of  the  above 
lerms. 

XXIX. 

BBSCINDSD. 

XXX. 

The  Clerks  of  the  Supreme  Court  shall  keep  the  following 
Books  of  Record,  properly  indexed  : 
Admiralty, 
^  Criminal, 

Divorce, 
Equity, 
'  Law, 

^  Probate ;  ""* 

and  also  a  Daily  Begisten 

A  Clerk  shall  attend  all  hearings  at  Chambers  or  the  Term,  and 
record  on  legal  cap  paper  a  concise  statement  of  dl  proceeding^ 
had,  together  with  such  testimony  as  the  Court  shall  direct  to  be 
f  recorded,  which  record  shall  be  filed  with  the  papers  in  the  case: 
and  there  shall  subsequently  be  entered  in  the  appropriate  Record 
Book  a  brief  summary  of  the  pleadings  and  proceedings  in  each 
case,  followed  by  the  Judgment  or  Decree  of  the  Court,  which 
shall  be  entered  in  full. 

XXXL 

The  Deputy  Clerks  of  the  Supreme  Court  may  perform  any  duty 
required  of  the  Clerk,  subject  to  the  approval  of  the  Court 

XXXII. 

The  Clerk's  office  of  the  Supreme  Court  shall  be  open,  and  the 
Clerks  in  attendance,  from  nine  o'clock  to  four  o'clock  each  busi. 
uess  day,  except  on  Saturday,  when  the  office  will  close  at  noon. 
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XXXIIL 

BBSCINDED. 

XXXIV.  * 

No  person  holding  a  full  commission  as  District  Justice  shall 
appear  as  an  attorney  In  any  other  District  or  Police  Court  in  any 
criminal  case. 

XXXV. 

In  Equity  cases  the  return  day,  unless  expressly  so  agreed  by 
counsel,  shall  not  be  regarded  as  the  day  for  hearing;  but  the 
day  for  hearing  shall,  unless  counsel  expressly  agree  upon  it,  be 
then  assigned  by  the  Court. 

XXXVL 

IN  PROBATE. 

A,  All  Wills  admitted  to  Probate  shall  be  recorded  in  a  Record 
Book,  which  shall  be  indexed,  and  shall  also  contain  a  concise 
memorandum  of  Probate  proceedings,  orders  and  decrees.  The 
evidence  shall  be  recorded  and  kept  on  file. 

B,  Administrators  and,  unless  exempted  by  Will,  Executors, 
shall  be  required  to  file  a  bond  with  surety  before  letters  are 
issued ;  also  to  file  in  thirty  days  from  appointment  a  sworn  in- 
ventory; and  in  eight  months  from  appointment  to  file  an  ac- 
count of  their  receipts  and  expenditures,  unless  the  circumstances 
of  the  case  require  different  orders. 

C,  No  appointment  of  an  Administrator  or  Executor,  except  of 
a  temporary  Administrator,  no  allowance  of  accounts,  discharge 
of  Administrator  or  order  of  final  distribution  shall  be  made  ex. 
cept  on  sufficient  notice  of  the  matter  to  be  heard,  and  of  the  time 
and  place  of  hearing. 

Of  hearings  on  petitions  for  discharge  and  final  distributioni 
notice  shall  be  given  by  publication  in  such  newspaper  or  news- 
papers, as  the  Court  may  order,  for  at  least  three  successive  weeks, 
the  last  publication  to  be  not  less  than  two  weeks  previous  to 
the  time  therein  appointed  for  the  hearing.  Notice  of  hearings 
on  the  appointment  of  Executors  or  Administrators  shall  be  given 
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by  publication  in  such  newspaper  or  newspapers  as  the  Court  may 
order  for  three  successive  weelcs  ;  and  on  other  islands  than  Oahu, 
the  last  public%tion  shall  be  not  less  than  one  week  previous  to 
the  hearing.    ' 

Z>.  No  final  order  discharging  an  Executor  or  Administrator 
shall  be  issued  until  the  filing  of  the  receipt  of  the  share  of  per- 
sonal property  of  each  devisee  or  heir,  signed  by  him  or  his  legal 
representatives. 

XXXVU, 

BANKBXTPTdY. 

A,  The  bankrupt  shall  attend  at  all  hearings  for  the  proof  of 
debts. 

B,  A  bankrupt,  on  applying  for  his  discharge,  shall  give  notice 
to  the  assignee  of  his  estate  of  such  application.  The  assignee 
shall  report  to  the  Court,  as  to  the  matter  which  may  have  come 
to  his  knowledge  which  would  prevent  such  discharge  being 
granted,  and  generally  as  to  the  conduct  of  the  bankrupt,  and  asi 
to  the  position  of  his  estate,  and  such  matters  as  be  may  deem 
proper  to  bring  to  the  notice  of  the  Court. 

C,  The  costs  of  the  petitioning  debtors  or  creditors  shall  be 
taxed  according  to  the  scale  allowed  to  attorneys  by  Section  1280 
of  the  Civil  Code. 

D,  Blanks  for  all  proceedings  in  bankruptcy  can  be  obtained 
at  the  aerk's  Office. 

E,  For  swearing  and  filing  proof  of  debt,  including  blank,  a 
fee  01  twenty-five  cents  will  be  paid  by  the  party  making  the 
proof. 

xxxvni. 

SUPREME  COURT  AT  CHAMBERS. 

A.  The  several  Justices  will  sit  in  Chambers,  in  rotation,  for 
one  week  each,  commencing  on  Monday,  the  31st  day  of  Janu- 
ary, 1887. 

B,  All  bills  in  equity  shall  be  directed  to  the  Chief  Justice  and 
Chancellor,  and  must  be  filed  with  the  Clerk,  who  will,  if  no 
restraining  process  is  prayed,  issue  a  summons,  returnable  before 
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the  Justice  who  shall  be  sitting  in  Chambers  at  the  expiration  of 
the  time  limited  by  such  summons  for  answering,  which  Justice 
shall  hear  the  case.  Having  taken  Jurisdiction  the  said  Justice 
will  hear  it  to  its  conclusion,  although  continuances  may  carry  it 
into  weeks  occupied  by  other  Justices. 

C  The  time  for  answering  shall  be  ten  days  after  service,  if 
the  defendant  resides  on  the  Island  of  Oahu,  and  twenty  days 
after  service  if  made  on  either  of  the  other  Islands. 

2>.  If  a  preliminary  injunction,  or  any  other  restraining  pro- 
cess is  asked  for,  the  application  shall  be  made  to  the  Justice 
sitting  in  Chambers  at  the  time. 

£.  In  all  other  matters  which  require  an  order  to  be  made  by 
a  Justice,  the  application  must  be  made  to  the  Justice  sitting  in 
Chambers  at  the  time. 

jP.  In  the  event  of  the  Justice  in  rotation  being  absent  from 
any  cause,  another  Justice  will  sit  for  him,  and  all  matters  re- 
turnable during  such  absence  shall  be  beard  by  such  other  Justice. 

-X.  A.  .X.  1  ^ . 
APPEALS   FROM   POLICE   AND  DISTRICT   COURTS. 

il.  No  appeal  in  any  case,  civil  or  criminal,  to  the  Supreme  or 
Circuit  Courts,  which  has  been  filed  in  the  Appellate  Court,  may 
be  withdrawn  without  leave  of  the  Court,  and  upon  such  terms 
as  to  costs  and  witness'  fees  as  the  Court  may  order. 

B.  Police  and  District  Justices  are  hereby  directed  in  all  cases, 
whether  civil  or  criminal,  in  which  appeals  have  been  taken  from 
them  to  the  Circuit  Judge  or  Justice  of  Supreme  Court,  to  the 
Circuit  Court  or  Supreme  Court,  to  forward  without  delay  (after 
appeal  perfected)  lo  the  Judge  or  Justice  or  Clerk  of  the  Appel- 
late Court,  as  the  case  may  require,  the  certificate  of  appeal^ 
which  .should  state  the  nature  of  the  action,  the  decision  made, 
whether  the  appeal  is  to  a  Jury,  a  Judge  at  Chambers,  or  to  the 
Court  in  Banco  on  points  of  law,  and  in  the  latter  case  the  points 
should  be  distinctly  stated. 
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They  will  also  send  up  the  original  summons  or  warrant,  and 
all  the  vouchers  and  exhibits  filed,  together  with  a  transcript  of 
the  testimony,  which,  in  civil  cases,  may  be  made  brief. 

They  will  also  send  to  the  Appellate  Court  all  money  paid  in 
by  either  party  to  the  suit,  with  a  clear  and  itemized  statement 
of  the  party  by  whom,  and  the  purpose  for  which,  each  amount 
is  paid,  keeping  bacic  nothing  but  statutory  fees  and  mileage,  and 
stating  explicitly  what  has  been  kept  back. 

Bonds  for  costs  should  be  made  to  the  Clerk  of  the  Appellate 
Court,  and  may  be  received  by  the  Police  and  District  Justices, 
to  t>e  forwarded  with  the  other  papers;  if,  however,  appellants 
desire  to  send  t^eir  costs  bonds  to  the  Clerk,  they  may  do  so. 

If  the  case  be  one  of  commitment  for  trial,  such  Justices  will 
send  the  papers  to  the  office  of  the  Attorney-General,  as  required 
by  Section  918  of  the  Civil  Code. 

XL. 

Copies  of  all  pleadings  subsequent  to  the  petition  shall  be 
served  by  the  party  filing  the  same  upon  the  opposite  party  or  his 
attorney. 

XLI. 

Neither  party  to  a  suit  shall  change  his  attorney  of  record  with- 
out leave  of  the  Court  or  a  Justice  thereof. 


Note. 

Certain  rule  numbers  are  marked  Besginded,  it  being  desira- 
ble to  preserve  the  old  numbers  for  old  rules  to  which  reference 
has  been  made  in  opinions  of  the  Court. 
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MAIKAI  V8.  A.  HASTINGS  &  CO. 

Appeal  prom  Commissioners  of  Water  Rights, 

July  Term,  1888. 

JuDD,  C.  J.,  and  Austin,  J.   McCujiLY,  J.,  absent. 

A  Judgment  of  Water  Commissioners,  signed  by  only  one  of  them, 

is  void. 

Opinion  .of  the  Court  by  Judd,  C.  J. 

This  is  an  appeal  from  a  decision  of  Water  Bights  in  the  Dis- 
trict of  Waianae,  Oahu. 

The  Commissioners  have  not  complied  with  the  law  which  re- 
quires them  to  send  up  a  copy  of  their  judgment  with  the  evi- 
dence adduced,  and  the  Court  has  been  obliged  to  resort  to  the 
original  book  in  which  their  proceedings  are  kept.  It  appears 
from  this  book  that  the  judgment  is  not  signed  by  the  Commis- 
sioner}!*, but  by  only  one  of  thera. 

We  consider  that  this  is  a  void  judgment  and  the  proceedings 
are  vacated.     The  plaintiff  must  pay  the  costs,  but  the  Commis- 


2  JULY,  1888. 

sioners  must  hear  the  case  anew  without  further  charge  for  their 
services. 

J.  A.  NahakUy  for  plaintiff. 

jP.  M,  Hatch  and  C  Browrij  for  defendants. 
.  Honolulu,  July  3,  1883. 


Y.  ALAU  w.  W.  C.  PARKE. 

Exceptions  from  Ruling  of  Austin,  J. 

July  Term,  1883. 

JUDD,  C.  J.,  and  Austin,  J.   McCully,  J.,  absent 

In  an  action  for  false  imprisonment  the  Court  refused  defendant's  re- 
quest to  find  on  the  question  of  probable  cause,  but  left  the  same 
to  the  Jury  :  held  to  be  error,  and  a  new  trial  ordered.  Ah  Cheu 
V8,  Wong  Kucd^  3  Hawaiian,  85,  followed. 

Opinion  of  the  Ck)UBT  by  Austin,  J. 

This  case  was  an  action  for  false  imprisonment  tried  by  a  Jury 
before  Mr.  Justice  Austin  at  the  April  term  of  the  Court.  The 
judgment  rendered  was  in  favor  of  plaintiff. 

The  Court,  upon  the  defendant's  request  to  find  upon  the  facts 
whether  there  was  probable  cause  for  the  arrest,  which  was  proved, 
refused  so  to  find,  but  submitted  that  question  to  the  Jury. 

Upon  the  authority  of  Ah  Cheu  vs.  Wong  Kuui,  3d  Hawaiian 
Reports,  p.  86,  which  escaped  the  attention  of  the  Court  below, 
we  think  this  was  error,  and  the  Judgment  is  therefore  reversed 
and  a  new  trial  ordered. 

W.  B.  Castle,  for  plaintiff. 

E.  Preston,  for  defendant. 

Honolulu,  July  6,  1883. 


KILAUEA  SUGAR  CO.  vs.  MACFIE.  ^ 


KILAUEA  SUGAR  CO.  w,  R.  A.  MACFIE,  Jr. 

Equity  Appeal  fbom  the  Decisiox  op  Judd,  Chancellor. 

JtLY  Term,  1888. 

Judd,  C.  J.,  and  Austin,  J.    McCully,  J.,  absent. 

A  manager  of  a  sugar  plantatiqn  owned  by  a  corporation  is  not  an 
officer  of  the  corporation,  and  Quo  Warranto  does  not  lie  to  re- 
move him  :  nor  .would  it  afford  the  relief  desired,  even  if  he  were 
an  officer. 

Equity  has  jurisdiction  by  injunction  to  restrain  assertion  of  doubtful 
rights  in  a  manner  productive  of  irreparable  damage,  as  of  a  mana- 
ger  of  a  plantation  interfering  with  the  management  after  his 
removal.    Decision  of  the  Chancellor  affirmed. 

The  Opinion  of  the  Chancellor^  appealed  from ,  was  as  follows: 

Opinion  of  Judd,  Chancellor.  i 

This  is  a  Bill  in  Equity  alleging,  in  substance,  that  the  plaintiff, 
a  corporation,  duly  incorporated  under  the  laws  of  this  Kingdom, 
owns  a  sugar  plantation  on  the  i3land  of  Kauai ;  that  respondent 
had  been  manager  of  the  said  plantation,  but  was  on  the  1st  day 
of  May,  1883,  removed  from  thid  position  by  the  President  of  the 
corporation,  in  accordance  with  a  vote  of  the  directors  and  of  the 
stockholders  of  said  corporation,  at  a  meeting  at  which  respondent 
was  present,  the  whole  number  of  shares  in  tlie  corporation  being 
800,  and  the  holders  of  225 }  shares  voting  in  favor  of  this  action. 

That  one  Louis  Albom  was  thereupon  duly  appointed  as  man- 
ager, and  proceeded  to  Kauai  and  requested  the  ^respondent  to 
make  over  to  him  the  management  of  said  plantation  pursuant  to 
said  order  of  removal,  et<;.,  but  this  the  respondent  refused  to  do, 
and  he  still  refuses  to  resign  or  transfer  to  said  Albom  the  manage- 
ment of  the  plantation  ;  that  by  reason  of  said  acts  and  doings  on 
the  part  of  the  respondent,  the  plaintiff  corporation  is  liable  to 
suffer  irreparable  damage  and  injury  in  respect  of  the  crops  and 
labor  and  otherwise  concerning  the  plantation,  and  they  have  no 
adequate  relief  therefor  except  in  a  Court  of  Equity  by  an  injunc- 
tion ordering  and  enjoining  him  (the  respondent)  not  to  interfere 
in  any  way  with  the  management  or  charge  or  control  of  said  plant- 
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ation,  and  to  transfer  and  deliver  the  management  and  all  things 
pertaining,  to  said  Alborn,  etc.:  that  the  respondent  is  only  inter- 
ested in  the  plantation  as  mortgagor  of  74J  shares  to  H.  Hackfeld 
4SbCo.,  etc.,  etc.  The  bill  prays  for  an  injunction  as  above,  and 
that  after  answers  and  proofs  the  injunction  be  made  perpetual. 

At  the  hearing  the  respondent  demurred  generally,  alleging 
for  cause  that  the  bill  does  not  disclose  any  equitable  Jurisdiction ; 
that  this  case  is  apparently  for  the  purpose  of  trying  a  question  of - 
title  to  an  office,  and  the  proper  remedy  is  by  quo  warranto  ;  that 
equity  has  no  Jurisdiction  over  questions  of  title. 

I  am  referred  to  2  High  on  Injunctions  §1210,  where  the  author 
says,  «<  Nor  will  a  Court  of  Equity,  at  the  suit  of  stock-holders  of 
a  corporation,  restrain  its  officers  from  the  exercise  of  their  func- 
tions,  since  such  restraint  would  be  equivalent  to  removal  from 
office,  and  over  such  a  subject  equity  has  no  jurisdiction." 

Also,  Id,  §1256  :  "Where  the  only  point  is  the  legal  question 
of  the  authority  of  municipal  officers  to  perform  a  particular  duty 
and  no  irreparable  injury  is  shown  to  result  from  their  assertions 
of  authority,  an  injunction  will  be  denied,  and  the  parties  ag- 
grieved will  be  left  to  determine  the  questions  of  authority  by 
proceedings  in  quo  warrantoJ*^  Citing  Brown  vs.  Reding^dO  N.  H, 
,  336.  Also,  Id.  §1235,  «It  is  also  to  be  observed  that  Courts  of 
Equity  do  not  entertain  Jurisdiction  over  corporate  elections  for 
the  purpose  of  determinina:  questions  pertaining  to  the  right  or 
title  to  corporate  office.^,  since  such  questions  are  properlj'  cogniz- 
able only  in  courts  of  law,  the  appropriate  remedy  being  by  pro- 
ceedings at  law  in  the  nature  of  a  quo  warranto.  Citing  Mickles 
vs.  Bochester  City  Bank^  11  Paige,  118.  Hartt  vs.  Hareyj  82 
Barb.  55. 

In  this  latter  case  the  Court  says,  <<It  seems  to  me  that  upon 
these  authorities  it  is  impossible  to  hold  that  there  is  any  Jurisdic- 
tion in  a  court  of  equity  to  determine  the  right  to  ah  office,  unless 
the  Jurisdiction  attaches  by  reason  of  some  considerations  in  the 
particular  case,  by  reason  of  which  the  court  of  law  cannot  furnish 
adequate  relief." 

Our  own  Statute,  Chap.  XXXIX.  of  the  Acts  of  1876,  defines 
the  writ  of  quo  warranto  to  be  "an  order    *    *    directed  to  a 
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person  who  claims  er  usurps  an  office  in  a  corporation,  inquiring 
by  what  authority  he  claims  to  hold  such  office." 

These  authorities  seem  to  lay  down  the  law  correctly  and  I  do 
not  dispute  their  soundness.  But  is  the  question  raised  by  the  bill 
one  of  title  to  an  office  in  a  corporation  ?  I  think  not.  A  manager 
of  the  sugar  plantation  owned  by  the  corporation  is  not  in  any  sense 
an  officer  of  the  corporation.  He  is  not  alleged  to  be  so  in  the  bill. 

<<An  action  in  the  nature  of  quo  warranto  does  not  lie  against 
the  secretary  and  treasurer  of  a  railroad  company,  who  is  a  mere 
servant,  holding  at  the  will  of  the  directors." 

People  V8.  Hills,  1  Lansing,  202. 

The  court  there  say  "The  only  effect  of  a  Judgment  against  the 
defendant  would  be  his  removal  from  office;  l)ut  such  a  judgment 
Would  be  nugatory,  for  the  directors  might  immediately  reinstate 
him."  Citing  Ojmmonwealth  vs,  Dearbornj  15  Mass.,  125,  and  2%6- 
King  vs.  Corp.  of  the  Bi^dford  Levels  G  Eitst,  556. 

1  fail  to  see  how  the  writ  of  quo  warranto  could  be  made  to  ap- 
ply or  would  afford  the  relief  desired,  evea  if  it  be  conceded  that 
the  managership  of  the  plaii.ation  is  an  office  in  the  corporation 
and  that  respondent  is  holding  or  usurping  it  without  authority. 

The  Judgment  which  the  court  would  pronounce,  if  in  favor  of 
the  applicant,  would  be  of  ouster.  This  merely  settles  the  title  to 
the  Oiiice,  and  the  court  would  declare  him  <*not  qualified  to  fill 
the  office  of  which  he  perfonns  the  dutic^s,  and  forbid  him  to  pei^ 
form  them  any  longer."  Chap.  XXXIX  Laws  of  1876,  gg40,  41. 
It  must  be  borne  in  mind  that  the  demurrer  assumes  that  the  facts 
alleged  in  the  bill  (though  not  its  inferences)  are  tfue,  even  though 
raising  Jurisdictional  questions. 

Now  the  bill  alleges  that  respondent  has  been  removed  from  the 
position  as  manager  by  the  president  of  the  corporation,  pur.suant 
to  a  resolution  of  the  directors  and  share-holders,  and  that  by  re- 
fusing to  surrender  the  management  and  control  of  the  plant- 
ation, the  property  of  the  corpv)ration,  «•  great  and  irreparable 
injury  in  respi^ct  to  the  labor  and  crops  and  otherwise  concerning 
the  plantation  may  result."  In  deciding  this  demurrer  these  al- 
legations must  be  considered  to  be  true. 

It  will  be  noticed  that  in  many  of  the  citations  from  authori- 
ties above  made,  the  courts  qualify  the  statement  that  a  court  of 
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equity  cannot  try  questions  of  title  to  office  by  expressions  simi- 
lar to  the  following,  <<  unless  the  Jurisdiction  attaches  by  reason 
of  some  consideration  in  the  particular  case,  by  reason  of  which 
the  court  of  law  cannot  afford  adequate  relief."  82  Barb.  55  and 
2  High  Inj.  §1256. 

After  an  enumeration  of  the  various  cases  in  which  the  remedy 
of  injunction  may  be  applied,  given  in  Hilliard  on  Injunctions,  p. 
8,  the  author  says,  "  These,  however,  are  far  from  being  all  the 
instances  in  which  this  species  of  equitable  interposition  is  ob- 
tained. It  would  indeed  be  difficult  to  enumerate  them  all ;  for 
in  the  endless  variety  of  cases  In  which  a  plaintiff  is  entitled  to 
equitable  relief,  if  that  relief  consists  in  restraining  the  commis- 
sion or  continuance  of  some  act  of  the  defendant,  a  court  of 
equity  administers  it  by  means  of  the  writ  of  injunction,^^  «« The 
extent  to  which  the  Jurisdiction  may  be  carried  is  not  marked  out 
by  any  acUudged  case,  and  from  the  nature  of  things  it  must  for- 
ever remain  undefined." 

Lord  Bedesdale,  in  his  summary  of  the  general  objects  of  equity 
Jurisdiction,  gives  as  one  of  them  :  <<  (6.)  To  restrain  the  assertion 
of  doubtful  rights  in  a  manner  productive  of  irreparable  damage." 
Story's  Equity  PI.  §472.  The  object  sought  for  in  the  bill  before 
me  is  analagous. 

The  acts  of  a  removed  manager  of  a  sugar  plantation  in  declin- 
ing to  surrender  full  control,  or  by  interfering  with  the  manage- 
ment, might  be  considered  as  a  continuing  trespass,  and  if  this 
be  coupled  with  ^n  allegation  that  great  and  irreparable  damage 
is  likely  to  be  occasioned  by  such  acts  of  respondent,  there  is  no 
doubt  in  my  mind  of  the  Jurisdiction  of  a  court  in  equity  to  re- 
strain them. 

The  Bill  substantially  covers  this  ground.  I  therefore  overrule 
the  demurrer ;  respondent  may  answer  over  in  ten  days. 

Smith  &  Thurston,  for  plaintiff. 

F,  M.  Hatchy  for  respondent. 

Honolulu,  May  28,  1883. 
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Opinion  of  the  Appellate  Court  by  Austin,  J. 

This  case  conies  here  on  appeal  from  the  decision  of  the  Chan- 
celior  overruling  the  demurrer  of  the  defendant  to  the  plaintiff's 
bill.     The  demurrer  avers  that  the  bill  is  not  sufficient  in  law. 

In  his  argument,  the  defendant's  counsel  claims  that  the 
plaintiff  is  not  entitled  to  an  injunction,  which  is  the  relief  sought 
in  the  complaint ;  that  his  remedy  is  at  law  by  quo  warranto  to 
try  the  defendant's  title  to  the  office  of  manager  of  the  plaintiff's 
plantation.  And,  further,  that  eVen  if  the  remedy  is  not  by  qito 
warranto^  the  allegations  of  injury  as  stated  in  the  bill  are  insuffi- 
cient upon  which  to  grant  an  injunction. 

Upon  the  authorities  cited  by  the  Chancellor  in  his  opinion, 
we  think  the  remedy  in  the  case  for  the  plaintiff  is  not  at  law  by 
quo  warranto. 

The  manager  of  a  plantation  owned  by  a  corporation  is  in  no 
sense  an  officer  of  the  corporation.  He  is  only  an  employee  and 
servant  of  the  corporation.  As  such  he  can  be  discharged  at  will 
by  the  plaintiff,  even  though  his  agreed  term  of  service  haid  not 
expired,  subject  to  his  right  to  claim  damages  at  law  for  a  wrong- 
ful discharge.  After  such  a  discharge,  he  has  no  right  to  at- 
tempt to  perform  the  duties  of  manager,  or  to  prevent  a  new  ap- 
pointee from  performing  such  duties.  He  has  no  possible  right 
or  title  to  an  office  of  the  corporation. 

We  also  think  the  allegations  as  to  the  nature  of  the  injuries 
likely  to  result  from  the  acts  of  defendant  are  sufficient  to  author- 
ize an  injunction. 

The  defendant's  counsel  says  that  the  defendant  is  not  charged 
with  waste  or  with  refusing  to  carry  on  the  work  of  the  planta- 
tion. 

This  is  unnecessary,  and  would  be  inconsistent  with  the  other 
allegations.  The  allegation  is  that  the  defendant  insists  upon 
carrying  on  the  work  of  the  plantation  in  his  own  way,  and  con- 
trary to  the  wishes  of  the  plaintiff.  That  being  a  minor  part- 
owner  of  the  stock  of  the  corporation,  he  insists  upon  personally 
managing  it  after  he  is  discharged,  and  that  he  stated,  when 
asked  to  give  up  the  management,  that  he  would  not,  and  that 
lie  would  make  H.  Hackfeld  &  Co.,  the  agents  and  principal 
creditors  of  the  plaintiff,  and  also  of  the  defendant,  all  the  trouble 
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he  could.  That  by  his  reflisal  to  give  up  the  control  of  the  plan- 
tation, and  because  of  all  the  matters  alleged,  there  is  great  dan- 
ger that  the  defendant  will  work  irreparable  injury  to  the  planta- 

I 

tion  in  its  crops  and  labor  and  otherwise,  unless  restrained. 

The  allegations  show  that  the  defendant  is  the  owner  of  about 
one  fourth  of  the  plaintiff's  stock,  subject  to  a  mortgage  to  said 
agents  of  over  $100,000,  which  is  largely^  more  than  its  par  value. 
The  threats  to  make  H.  Hackfeld  &  Co.  all  the  trouble  he  could, 
show  a  reckless  disregard  of  the  plaintiff's  interests,  as  well  as 
his  own. 

The  duties  of  the  manager  of  a  sugar  plantation  are  well 
known.  He  has  charge  of  all  the  laborers  and  makes  the  con. 
tracts  with  them,  and  directs  all  the  operations  of  planting,  har- 
vesting and  grinding  the  cane.  His  act^,  if  negligent,  or  for  any 
reason  hostile  to  the  plaintiff's  interests,  might  surely  work  irre- 
parable injury.  The  defendant  insists  ui)on  retaining  his  place 
&s  manager,  and  we  think  the  plaintiff,  unless  he  is  restrained, 
has  retison  to  fear  irreparable  injury. 

We  think  the  allegations  are  su  aciently  specific  and  complete, 
and  make  a  plain  case  for  an  injunoiion. 

Smith  &  Thurston^  for  plaintiff 

jF.  Jf.  Hatch  ^  for  defendant. 

Honolulu,  July  27,  1»83. 
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J.  R  HACKFELD  et  al.j  vs.  ING  CHOI  et  al. 
Appeal  from  the  Decision  op  Judd,  Chancellor. 

July  Term,  1883. 
Judd,  C.  J.,  and  Austin,  J.    McCully,  J.,  absent. 

In  the  absence  of  the  Clerk  of  the  Court  from  his  office,  a  paper  for 
filing  should  be  taken  to  a  Deputy  Clerk,  or  left  on  the  Clerk's 
desk,  and  his  attention  called  to  it ;  if  lost,  naeanwhile,  it  is  at 
the  risk  of  the  person  leaving  it. 

llie  Court  allows  an  appeal  to  be  heard,  in  view  of  exceptional  cir- 
eunistances,  although  it  was  not  perfected  seasonably. 

Opinion  op  the  Court  by  Judd,  C.  J. 

This  is  a  bill  in  Equity.  The  judgment  of  the  Chancellor  was 
filed  May  2,  1883,  and  the  case  wa.s  put  on  the  calendar  to  be 
heard  on  appeal  by  the  Court  in  Banco.  The  counsel  for  the 
plaintiff  moves  to  dismiss  the  appeal  on  the  ground  that  it  was 
not  perfected  seasonably.  The  affidavit  of  counsel  for  the  de- 
fendant sets  forth  that  on  the  5th  of  May  he  filed  a  notice  of 
appeal,  and  on  the  10th  day  of  May  he  filed  a  bond  to  secure  the 
costs  to  accrue  on  the  appeal,  by  placing  it  on  the  desk  of  the 
Chief  Clerk,  in  his  absence.  The  bond  was  not  found  by  the 
Clerk  until  some  time  in  June,  when  the  Clerk  was  making  up 
the  calendar  of  cases  for  the  July  term.  The  affidavit  further 
sets  forth  that,  within  ten  days  from  the  date  of  the  decision,  the 
defendant  asked  the  Clerk  to  make  up  the  costs  in  the  said  case, 
which  the  Clerk  promised  to  do.  The  affidavit  sets  forth  that 
the  Clerk  (our  late  respected  and  much  lamented  friend,  Mr. 
Barnard,  now  deceased,)  was  ill  and  absent  from  his  office.  The 
costs  were  finally  paid  some  time  in  June. 

Bale  4  of  the  Supreme  Court  requires  that  appeals  from  a 
Justice  at  Chambers  must  be  taken  within  ten  days  from  the 
rendition  of  the  decision,  by  paying  costs  accrued,  and  filing  with 
the  Clerk  of  the  Court  a  bond  in  the  sum  of  $50  for  costs  to 
accrue,  with  the  notice  of  appeal. 

We  think  that  when  a  paper  is  presented  for  filing  and  the 
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Clerk  is  absent,  it  should  either  be  taken  ta  the  Deputy  Clerk,  or 
left  on  the  desk  of  the  Clerk,  and  his  attention  should  be  called 
to  it  seasonably,  and  if  lost  meanwhile,  it  is  at  the  risk  of  the 
person  leaving  it.  The  Court  is,  however,  aware  of  the  embar- 
rassment occasioned  to  counsel  by  the  sudden  attaJcks  of  illness  to 
which  our  late  Clerk  was  subject,  and  in  view  of  th^e  excep- 
tional circumstances,  which  may  never  again  occur,  we  are  in- 
clined to  excuse  the  counsel  for.  appellants,  and  to  allow  his 
appeal,  and  it  is  so  ordered. 

22.  jP.  Bickerton,  for  plaintiffs. 

W.  B.  Castle  and  C,  Brown,  for  defendants. 

Honolulu,  July  27,  1883. 


ESTATE  OF  PUHAIKALA. 

Exceptions  to  Rulings  of  Austin,  J.,  at  Trial  by  Jury. 

July  Term,  1883. 

JuDD,  C.  J.,  and  Austin,  J.    McCully,  J.,  absent 

In  order  to  sustain  a  lost  will,  the  Jury  must  be  satisfied,  from 
preponderance  of  evidence,  that  the  will  was  made  and  duly  ex- 
ecuted, and  that  its  contents  were  substaDtialiy  and  in  every 
essential  respect  as  aJleged. 

A  lost  will  may  be  proved  by  competent  secondary  evidence  j  but  the 
execution  of  a  lost  instrument  need  not  be  proved  beyond  a 
reasonable  doubt. 

Dates  need  not  be  proved  with  exactness. 

Neglect  of  executor  to  present  will  for  probate  during  minority  of  a 
devisee,  should  not  operate  unfavorably  to  the  minor. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

This  was  an  application  for  the  proof  of  a  lost  will,  heard 
originally  by  Mr.  Justice  Austin.  The  will  was  by  him  estab- 
lished and  admitted  to  probate,  and  the  contestants  appealed  to  a 
Jury  at  the  last  April  Term,  and  the  Jury  sustained  the  will. 
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The  issue  for  the  jury  to  decide  was,  "whether  or  not  the 
said  Puhaikala  did  execute  a  will  devising  her  property  in 
Palama,  Honolulu,  to  Anahiwa,  her  grand-daughter,  the  peti- 
tioner." 

After  the  evidence  for  the  petitioner  was  in,  the  contestants' 
counsel  moved  for  Judgment,  on  the   ground  that  no  case  was 
made  to  go  to  the  Jury,  as  the  testimony  for  the  petitioner  was 
conflicting.     This  motion   being  overruled,  the  contestant  now 
i  excepts.     Upon  a  review  of  the  testimony,  we  find   there  was 

evidence  adduced  pertinent  to  the  issue  and  sufficient  to  support 
the  verdict. 

The  counsel  for  the  contestants  asked  the  Court  to  instruct  the 
jury  that,  « in  order  to  find  a  verdict  for  the  plaintiff  (the  peti- 
tioner herein),  the  Jury  must  be  satisfied  that  the  will  was  dated, 
made    and    duly  executed,   and    that    the    contents    were    as 

■  alleged,   without  any  reasonable  duubt;    if  the  petitioner  has 

failed  in  any  of  these  points,  they  must  find  against  the  will ;" 
which  the  Court  refused,  and  instead  of  which  charged  the 
Jury  in  a  modified  form,  that  in  order  to  find  a  verdict  for  the 
plaintiff  (the  petitioner  herein),  the  Jury  must  be  satisfied  that 
the  will  was  made  and  duly  executed,  and  that  the  contents  were 
substantially  and  in  every  essential  respect  as  alleged,  according 
to  the  great  preponderance  of  the  evidence,  and  if  the  petitioner 

k  has  failed  in  any  of  these  points,  they  must  find  against  the  will. 

We  think  that  the  Judge  was  right  in  his  charge.  As  to  proof 
of  a  lost  will,  <<the  proof  must  restore  the  entire  will,  not,  per- 
haps, every  letter  and  word,  but  all  that  is  important;  so  that  in 
granting  probate  the  Court  will  feel  asciured  that  it  is  the  probate 
of  the  same  will  which  the  testator  executed."  Bedfield's 
Cases,  Law  of  Wills,  p.  217. 

In  Burton  vs.  JOriggs^  20   Wallace,  134,  Mr.  Justice  Swayne 
says :    '^It  is  an  axiom  in  the  law  of  evidence  that  the  contents  of 
any  written  instrihnent,  lost  or  destroyed,  may  be  proved  by  com- 
^  potent  evidence." 

Says  Greenleaf  (Vol.  1,  Sec.  509) :  "  But  whether  it  (the  record) 
be  ancient  or  recent,  after  proof  of  the  loss,  its  contents  may  be 
proved,  like  any  other  document,  by  any  secondary  evidence, 
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where  the  case  does  not,  from  its  nature,  disclose  the  existence 
of  other  and  better  evidence." 

But  there  is  no  rule  of  law  requiring  the  execution  of  a  lost 
instrument  to  be  proved  beyond  any  reasonable  doubt. 

The  Court  further  instructed  the  Jury  upon  the  matter  of  date, 
that  »<  it  was  not  necessary  to  prove  the  date  with  accuracy  or 
exactness;  that  dates  rested  uncertainly  in  the  human  memory  ; 
that  a  mistake  of  a  few  months  or  longer  in  the  date  would  not 
be  fatal  to  the  will,  if  it  was  subs^tantially  proved."  We  think 
this«  instruction  was  in  accord  with  the  law,  and  was  correct. 

<<  The  Court  further  charged  that  the  infancy  of  the  petitioner 
was  to  be  considered,  with  the  other  facts  io  the  case,  upon  the 
question  of  delay  and  laches,  and  that  the  neglect  of  Kupuhu, 
the  alleged  executor,  if  any,  should  not  injure  her  rights  under 
the  law."  / 

There  is  certainly  nothing  in  the  law  to  prevent  an  executor, 
under  a  will  in  favor  of  a  minor,  from  presenting  it  to  the  Court 
during  ^the  minority  of  the  devisee,  but  the  neglect  to  do  so 
should  not  operate  unfavorably  to  the  minor,  nor  raise  any  pre- 
sumption that  the  will  wa^  never  jcxecuted. 

Having  thus  disposed  of  the  exceptions,  the  verdict  of  the  Jury 
in  favor  of  the  petitioner  must  stimd,  and  the  will  be  admitted 
to  probate. 

F.  M,  Hatch^  for  petitioner. 

£,  Preston y  for  contestants. 

Honolulu,  August  13,  1883. 
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H.  R.  H.  LILIUOKALANI  et  cU.  vs.  PANG  SAM  et  oL 

Appeal  fkom  Commissionebs  of  Water  Bights  fob  the 

District  op  Honolulu. 

July  Term,  1883. 

JuDD,  C.  J.,  and  Austin,  J.    McCully,  J.,  absent 

The  Commissioners  of  Water  Rights  for  the  Diatrict  of  Honolulu 
having  found  that  a  certain  dam  in  the  '^Kamoiliili'*  stream, 
called  "Kikiakoi,"  supplied  water  to  the  land  of  the  appellant 
Pang  Sam,  and  that  a  former  owner  of  the  springs  and  land  had 
built  such  dam,  and  merely  changed  the  location  of  the  irrigating 
canal,  and  that  the  springs  and  land  were  still  under  the  same 
ownership,  and  having  decided  upon  these  facts  that  the  Kikialcoi 
dam  was  not  entitled  to  water  from  said  stream;  such  decision 
held  to  be  erroneous. 

The  Commissioners  having  also  <^ecided  that  the  land  of  the  other 
appellants  was  entitled  to  water  from  the  said  stream  for  two 
hours  per  day  only;  such  decision  held  to  be  erroneous,  and  both 
flecisions  modified. 

Opinion  op  the  Court  by  Judd,  C.  J. 

This  is  an  appeal  from  a  decision  of  the  Commissioners  of 
Water  Rights  for  the  District  of  Honolulu,  rendered  July  9th. 

It  is  an  extremely  puzzling  case.  The  Commissifiners  have 
taken  patiently  a  great  deal  of  testimony,  and  have  come  to  a 
carefully  considered  opinion.  Its  effect  is,  however,  apparently 
ruinous  to  the  two  appellants  J.  Moanauli  and  Pang  Sam. 

All  the  steady  supply  of  water  in  this  stream  of  Kamoiliili 
comes  from  the  »<  Kanewal  springs,"  in  land  the  property  of  the 
Estate  of  the  late  Ruth  Keelikolani.  This  water  is  divided  be- 
low the  springs,  and  a  part  of  the  water  flows  in  the  Kaluaolohe 
stream  and  a  part  in  the  Kamoiliili  stream.  About  all  the  kalo 
and  rice  culture  of  Waikiki  mauka,  waena  and  kai,  is  supplied 
with  water  from  these  sources. 

It  seems  to  be  generally  admitted  that  the  plaintiffs  and  other 
owners  makai  are  entitled  to  the  water  during  the  day. 

The  first  dam  in  the  Kamoiliili  stream  is  called   <«  KikiakoL" 
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It  supplies  the  land  held  by  Pang  Sam.  This  land  was  previously 
wat-ered  from  the  Kaluaolohe  stream,  and  this  dam  was  built  in 
1866  by  Kamehameha  V,  who  then  owned  these  Eanewai  springs 
and  the  Kikiakoi  land,  and  he  merely  changed  the  location  of  the 
irrigating  canal.  The  springs  and  the  land  of  Kikiakoi  are  still 
under  the  same  ownership. 

The  Commissioners  find  these  facts  to  be  true,  and  yet  they  de- 
cide that  the  Kikiakoi  dam  is  not  entitled  to  water  from  this 
stream.  We  think  this  is  error.  The  change  made  in  1866  does 
not  affect  the  rights  of  others,  and  it  is  not  material  to  the  other 
land  owners  whether  the  Kikiakoi  land  receives  its  supply  of 
water  from  the  Kaluaolohe  or  the  Kamoiliili  stream. 

As  to  Mr.  Moanauli,  he  leases  the  land  of  Kuilei  belonging  to 
the  Sumners.  It  consists  of  twenty-five  acres,  mainly  kalo  land, 
and  is  nearly  all  planted  in  kalo,  the  water  for  which  is  supplied 
from  the  Kamoiliili  stream  through  an  ancient  watercourse  start- 
ing at  a  dam  called  Waiaka.  The  Commissioners  decided  that 
this  land  is  entitled  to  water  from  4  to  6  p.  m.  only.  This  is 
manifestly  insufficient  For  even  if  the  stream  should  be  full 
and  the  watercourse  carry  its  full  body  of  water,  the  water  runs 
so  sluggishly,  owing  to  the  level  nature  of  the  ground  through 
which  this  watercourse  is  dug,  that  two  hours  is  not  sufficient 
time  in  which  to  allow  the  water  to  spread  itself  out  and  fiow 
from  one  patch  to  the  other  and  supply  the  land. 

One  member  of  the  Court  visited  this  land  on  the  4th  of  August, 
and  the  kalo  in  nearly  every  part  of  the  land  was  dying,  showing 
that  no  part  of  it  had  had  sufficient  water  for  some  weeks  past. 

One  great  difficulty  in  the  case  is  that  all  the  persons  who  have 
rights  of  irrigation  from  the  Kamoiliili  stream  are  not  parties  to 
this  case,  and  though  the  Commissioners  have  Jurisdiction  under 
^  the  law  to  make  such  decisions  as  shall  appear  to  them  «Just  and 
equitable,"  it  would  be  difficult  to  do  Justice  unless  all  whose 
^  rights  are  affected  are  before  the  Court  and  subject  to  its  Jurisdic- 
tion. 

There  is  considerable  testimony  to  the  effect  that  the  "  Olowai" 
or  a  constant  small  flow  (as  much  as  will  run  in  the  ditch  while 
the  gate  of  the  dam  is  open)  was  accustomed  to  run  in  the  "  Wia- 
aka"  ditch  during  the  day  to  the  land  of  Kuilei,  and  then  at 
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night  the  whole  stream  (or  as  much  of  it,  we  presume,  as  the 
ditch  would  carry)  was  turned  into  the  ditch,  and  the  water  ran 
until  the  kalo  land  was  filled.  The  Commissioners  found  that 
the  right  to  this  «  Olowai "  was  in  its  Inception  a  permissive  one. 
It  may  afterwards  have  become  an  adverse  use,  and  have  been 
thus  used  for  over  twenty  years.  A  good  deal  of  testimony  points 
to  this.  We  were  struclc  with  a  remark  made  at  the  hearing  by 
the  counsel  for  the  plaintiffs,  that  since  the  adjudication  the 
plaintiffs,  and  those  having  water  rights  makai  and  using  the 
water  by  day,  had  an  abundance  of  water.  As  this  is  a  season  of 
rather  unusual  drought,  it  would  indicate  that  by  the  force  of  the 
decision  more  water  runs  makai  to  the  plaintiffs'  and  others'  lands 
than  was  accustomed  to  run  there.  We  think,  upon  a  review  of 
the  testimony  and  an  inspection  of  the  locus  in  quoj  that  the  de- 
cision of  the  Commissioners  must  be  modified  as  follows : 

(1.)  The  dam  at  Kikiakoi  must  be  allowed  to  take  water  from 
the  Kamoiliili  stream,  even  if  this  compels  the  taking  of  a  corre- 
spondingly larger  supply  of  water  from  the  Kanewai  springs. 

(2.)  The  Olowai  must  be  allowed  to  run  as  heretofore  in  the 
Waiaka  ditch  to  Kuilei. 

(3.)  The  use  of  the  water  at  night  must  be  distributed  as  fol- 
lows: 

Kikiakoi,  1-6,  from    4  to    6  p.  m. 

Waiaka,     1-6,  from    6  to    8  p.  m. 

Ono,  1-6,  from    8  to  10  p.  m. 

Paakea,      1-4,  from  10  to    1  p.  m.  • 

Kamoku    1-4,  from    1  to    4  p.  m. 
In  other  respects  the  decision  of  the  Commissioners  must  stand. 
7".  L,  Kaiilukou,  for  petitioners. 
C,  Brown  and  O.  W.  PilipOy  for  J.  Moanaull. 
FT.  R.  CastlCy  for  Pang  Sam  and  Goo  Kim. 
Honolulu,  August  l4,  1883.  * 
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THE  KING  V8.  HELELIILIL 

Exceptions  prom  Circuit  Court,  Third  Judicial  Circuit. 

July  Term,  1883. 

JuDD,  C.  J.,  and  Austin,  J.    McCully,  J.,  absent 

In  order  to  sustain  a  conviction  for  knowingly  uttering  a  forged  check| 
the  instrument  need  not  be  so  made  that  if  genuine  it  would  be 
valid. 

A  check  informally  and  awkwardly  drawn  held  to  be  valid,  when 
coupled  with  the  statement  of  defendant,  the  endorser,  that  it  was 
genuine. 

The  Court  will  take  Judicial  notice  of  the  condition  of  communities  on 
the  different  islands,  and  their  modes  of  transacting  business. 

After  both  parties  have  rested,  it  Is  in  the  discretion  of  the  Court  to 
allow  the  prosecution  to  put  in  evidence  inadvertently  omitted. 

Opinion  op  the  Court  by  Austin,  J. 

This  case  comes  here  on  exceptions,  for  errors  of  law. 

The  defendant,  on  trial  before  Mr.  Justice  Austin,  at  the  Third 
Judicial  Circuit  Court,  in  May,  1883,  was  convicted  of  uttering  a 
false  or  forged  draft,  check  or  order,  knowing  it  to  be  false  or 
forged. 

The  defendant  claims,  first,  that  the  paper,  if  uttered,  did  not 
carry  on  its  face  the  semblance  of  that  for  which  it  was  counter- 
feited, and  that  it  was  obviously  invalid,  void  and  of  no  effect, 
and  so  the  defendant  cannot  be  convicted  beoause  of  the  pro- 
visions of  subdivision  seven  of  the  statute  of  forgery. 

The  paper  in  question  is  as  follows : 

"Banking  House  of  Bishop.A  Co." 

Honolulu,  H.  I.,  1883. 

bearer 

Pay  to  January  18 


$55.00.  * 

It  is  endorsed  in  writing  "L.  Hall." 


or  order 
Dollars. 
Mr.  Greenn. 
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Tbe  figure  "  3 "  and  the  words  and  figures  « January  18," 
"55.00"  and  ««Mr.  Greenn"  are  written,  and  the  word  "bearer" 
seems  to  be  printed  by  stamp  in  red. 

All  the  rest  of  the  paper  is  printed,  and  the  whole  appears  sub* 
stantially  as  quoted  above. 

The  defendant  represented  it  to  be  a  good  plantation  draft  for 
fifty-five  doUars,  and  it  was  accepted  as  such  and  endorsed  by  the 
defendant,  as  stated,  with  what  he  said  was  his  name  in  English. 
The  paper  thus  presented  and  passed  was  not  subject  to  the  ob- 
jection referred  to  in  subdivision  7  (seven). 

That  subdivision  (see  Chap.  30,  Penal  Code)  says  that  <«to  con- 
stitute forgery,  it  is  not  essential  that  the  forged  instrument 
should  be  so  made  that  if  genuine  it  would  be  valid." 

This  paper  was  passed  to  a  Chinese  storekeeper  at  Kohala,  on 
Hawaii,  who  swore  that  he  did  not  understand  English.  The 
Court  will  take  judicial  notice  of  the  condition  of  communities  on 
the  different  islands.  As  a  matter  of  fact,  it  is  well  known  that 
many  Chinese  and  others  who  do  not  understand  English  are  en- 
gaged throughout  the  islands  in  commercial  business,  in  a  small 
way,  to  whom  drafts  to  be  cashed  are  frequently  presented. 

This  fact  is  proper  to  be  considered  in  examining  the  case,  and 
although  such  a  paper  might  not  be  taken  by  a  good  business 
man  understanding  English,  it  might  well  be  taken  as  it  was  in 
tills  case. 

We  think  the  paper  uttered,  though  informally  and  awkwardly 
drawn,  would,  if  genuine,  have  been  a  valid  check  which  could 
have  been  enforced  against  the  drawer,  and  against  Bishop  &  Co.| 
if  the  drawer  had  funds  in  their  hands. 

It  was  addressed  to  Bishop  <&  Co.     It  was  dated,  though  irreg- 
ularly.    But  no  date  was  necessary  to  its  validity.     It  was  not  a 
time  check,  but  was  payable  at  sight.     <<If  the  date  should   be- 
come necessary  to  be  inquired  into,  it  may  be  ascertained  by  evi- 
dence, and  the  date  will  be  computed  from  the  day  it  was  actually 
made  or  issued*" 
See  Story  on  Bills  of  Exchange,  Sec.  37  and  notes. 
The  check  was  payable  to  bearer,  and  no  payee  was  necessary  to 
•be  named.     **  A  blank  may  be  left  for  the  name,  and  any  bona 
fide  holder  may  insert  his  name  as  payee  a6  inUio,^^ 
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See  Story  on  Bills,  Sec.  54. 

*<If  the  Bill  be  made  payable  to or  order,  any  bona 

fide  holder  may  fill  up  the  blank  with  his  own  name,  and  he  will 
be  deemed  to  have  been  such  from  the  origin  of  the  bill." 

Id.,  Sec.  66. 

The  defendant,  who  claimed  to  be  the  bona  fide  holder  in  this 
case,  endorsed  the  check.  For  the  purpose  of  its  validity,  this 
was  as<  though  he  had  also  written  his  name  in  the  body  as  payee. 

The  place  where  the  check  is  drawn  need  not  be  stated  on  its 
face. 

See  Id.,  Sec.  40. 

The  amount  is  expressed  in  figures  only.  This  has  been  Iield 
•su^cient,  though  suspicious. 

See  Parsons  on  Notes  and  Bills,  pp.  28,  29,  26,  27,  Vol.  L 

But  it  was  accompanied  by  a  statement  of  the  defendant  that 
he  was  a  bona  fide  holder  of  the  check.  If  the  bill  be  signed  in 
blank  and  be  afterwards  filled  up  by  a  person  who  is  authorized 
to  do  soj  it  will  be  obligatory  upon  the  parties  to  it. 

See  Story  on  Bills,  Sec.  58. 

The  defendant  had  authority,  if  requisite,  and  if  what  he  said 
was  true,  to  fill  in  the  amount  in  writing,  and  the  one  to  whom 
he  passed  the  check  had  a  like  authority. 

See  Id. ,  Sees.  53,  54  and  56. 

Upon  these  familiar  authorities,  we  think  that  the  Chinese 
who  took  the  check  was  Justified  in  doing  so,  upon  its  being  de- 
clared by  the  defendant  to  be  genuine.  The  figures  in  the  mar- 
gin, with  the  statement  of  the*  defendant  that  it  was  a  valid  draft 
for  fifty-five  dollars,  was  sufficient  to  allay  all  suspicions.  Any 
good  business  man  would  have  been  Justified  in  taking  it  under 
such  circumstances  from  a  person  whom  he  well  knew. 

See  also  The  King  vs.  KcUcUuhi,  3d  Hawn.  417. 

The  defendant's  counsel  further  claimed  that  there  was  no  evi- 
dence that  the  paper  was  forged. 

By  comparison  of  the  signature  to  the  paper  with  the  endorse- 
ment proved  to  be  made  by  the  defendant,  it  is  apparent  that  the 
defendant  did  not  personally  sign  the  name  <<  Mr.  Greenn,"  and 
therefore  he  did  uot  commit  actual  forgery,  though  if  he  directed 
or  adopted  it,  it  may  be  he  could  have  been  convicted  of  forgeryi 
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bat  certainly  if  he  uttered  it,  knowing  it  to  be  false  or  forged,  he 
could  be  convicted  as  he  was. 

We  think  the  evidence  that  it  was  forged,  and  that  he  knew  it 
to  be  so,  was  sufficient.  The  Chinese  who  r^peived  it  said  he 
<<  passed  it  to  a  Chinaman,  and  it.  was  afterwards  returned  to  him 
unpaid." 

It  was  passed  at  Kohala,  February  24,  1883,  and  was  repre* 
sented  to  be  a  genuine  plantation  draft.  Proof  was  made  that  no 
such  man  as  Qreenn  lives  or  was  doing  business  at  Kohala.  The 
defendant  had  represented  that  it  was  a  good  plantation  draft, 
and  there  are  several  plantations  at  Kohala. 

This  proof  was  competent,  and  tended  to  show  that  the  draft 
was  false  or  forged,  or  that  it  was  fictitious. 

The  proof  was  prima  facie  sufficient.  If  the  draft  was  genuine, 
the  defendant  must  have  known  it,  and  was  bound  to  prove  it 
after  that  proof  by  the  Crown. 

See  8d  Qreenleaf,  Sec.  109. 

In  addition  to  this  proof ^  the  defendant  says,  on  his  cross- 
examination  :  <<I  returned  the  clothing — two  coats,  one  long  and 
one  short,  etc.  The  Chinaman  came  to  me  to  return  them,  say- 
ing he  had  not  got  the  money  for  them.  It  was  December  80, 
1882.     I  got  them,  and  I  returned  them  in  February." 

The  Crown  witnesses  say  that  this  clothing  was  got  on  Febru- 
ary  24th,  when  the  forged  check  was  uttered.  The  defendant 
denies  that  he  then  got  .the  clothing  or  uttered  the  order,  but 
admits  that  he  returned  the  clothing  to  the  Chinaman.  The  Jury 
disbelieved  him  as  to  the  time,  but  believed  that  he  returned  the 
clothes  which  were  got  on  the  forged  order.  This  was  strong 
proof  that  he  knew  the  order  was  not  genuine. 

There  was  ample  evidence  to  put  the  defendant  to  his  proof 
that  the  draft  was  genuine. 

The  defendant's  counsel  further  objected  that  the  proof  that 
there  was  no  such  person  as  Greeon  at  Kohala,  ought  not  to  have 
been  admitted,  as  it  was,  after  the  close  of  all  the  evidence,  and 
both  parties  had  rested. 

This  evidence  had  been  inadvertently  omitted  by  the  prosecu- 
tion, and  tended  slightly  to  strengthen  the  other  proof  on  the 
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point  The  admission  of  the  proof  at  this  stage  was  In  the  dis- 
cretion of  the  Court,  and  the  discretion  was  properly  exercised. 

See  Alexander  vs.  Byron,  2  Johnson's  Cases;  Mercer  vs.  Sayre^ 
7  Johnson's  Reports  806  ;  7  Greenleaf  181 ;  Graham  on  New 
Trials,  pp.  259,  260. 

It  may  be  that  the  defendant  might  also  have  been  convicted  of 
"gross  cheat,"  but  he  was  properly  convicted  on  the  indictment. 

Judgment  affirmed^ 

U.  Preston,  for  Crown. 

Smith  &  Thurston,  for  defendant 
Honolulu,  September  7,  1838. 


THE  KING  vs.  TONG  WO. 

APFEAIi  FBOM  POIilCE  COUBT,  HONOLULU. 

July  Term,  1883. 
JuDD,  C.  J.,  Austin,  J.     McCully,  J.,  absent. 

Where  a  statute  prescribes  a  penalty  for  a  breach  of  its  provisions, 
and  provides  that  the  Fire  Marshal  of  Honolulu  shall  prosecute 
for  all  violations  of  such  statute,  and  pay  over  all  fines  collected 
to  the  Fire  Department  for  its  benefit ;  held  that  an  action  for 
breach  of  the  statute  should  not  be  in  the  form  of-  a  criminal 
prosecution. 

Actions  for  penalties  are  civil  actions  in  form  and  substance. 

The  statutory  proceeding  must  be  followed  strictly  and  expressly. 

Opinion  of  the  Coubt  by  Austin,  J. 

The  defendant  was  prosecuted  and  convicted  criminally  for  an 
alleged  breach  of  statute  relating  to  the  Fire  Department  in  the 
city  of  Honolulu.  The  statute  prescribes  that  for  a  certain  act  of 
neglect,  the  party  offending,  on  conviction,  shall  forfeit  and  pay 
twenty-five  dollars  for  the  benefit  of  the  Fire  Department. 

Section  339  of  the  Civil  Code,  as  amended  by  Chapter  45  of  the 
laws  of  1880,  provides  that  «it  shall  be  the  duty  of  the  Fire 
Marshal  to  prosecute  all  persons  guilty  of  a  violation  of  any  of 
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the  provisions  of  this  law  before  the  Police  Court  of  Honolulu, 
and  he  shall  pay  over  ail  fines  collected  to  the  Treasurer  of  the 
Fire  Department,  deducting.  20  per  cent  of  such  fines  for  his 
services." 

The  question  in  this  case  is  whether  the  defendant  was  liaUe 
to  be  prosecated  criminally  for  breach  of  this  statute.  We  think 
not. 

The  offense  is  not  an  offense  at  common  law.  It  is  not  indict- 
aUe  under  our  statute,  and  the  statute  which  creates  the  offense 
expressly  points  out  how  to  proceed  to  collect  the  sum  forfeited, 
and  this  method  is  in  the  nature  of  a  civil  action.  No  duty  in 
regard  to  the  offense  is  prescribed  to  the  law  officers  of  the  CrowUi 
hot  all  duty  about  it  rests  in  the  Fire  Marshal,  for  the  benefit  of 
the  Fire  Department 

To  call  suc^  an  action  a  criminal  prosecution,  and  the  defend- 
ant In  it,  upon  conviction,  a  criminal,  is  giving  it  and  the  de- 
fendant too  severe  a  name,  and  is  not  in  accordance  with  the  law, 
as  laid  down  in  many  books  and  cases. 

Wharton's  Criminal  Law,  pp.  88-39,  says : 

« If  a  statute  prohibit  a  matter  of  public  grievance,  or  com- 
mand a  matter  of  public  convenience,  all  acts  or  omissions  con- 
trary to  the  command  or  prohibition  of  the  statute,  b^ing  mis- 
demeanors at  common  law,  are  punishable  by  indictment,  if  the 
statute  specify  no  other  mode  of  proceeding. 

"  Wherever  a  statute  creates  an  offense,  and  expressly  provides 
a  punishment,  the  statutory  proceeding  must  be  followed  strictly 
and  expressly." 

This  quotation,  from  so  high  an  authority  on  criminal  law,  and 
which  refers  to  several  decisions  in  £urope  and  America,  ought 
to  be  sutlicient  to  discharge  the  defendant  in  this  case. 

In  Stearns  ads.  U.  S. ,  2  Paine,  800,  which  was  an  action  of 
debt  by  the  United  States  to  recover  a  penalty,  the  Court  say : 

"  Actions  for  penalties  being  founded  upon  the  implied  contract 
which  every  person  enters  into  with  the  State  to  observe  its  laws, 
ar^  civil  actions  both  in  form  and  substance. '' 

In  Atcheson  vs.  Everett^  Cowper,  382,  decided  in  1776,  which 
was  an  action  of  debt  to  recover  a  penalty  for  bribery,  in  whiah 
also  disabilities  were  provided  for,  Lord  Mansfield  says : 
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<<  Penal  actions  were  never  put  under  the  head  of  criminal  law 
or  Crimea  The  construction  of  the  statute  must  be  extended  by 
equity  to  make  this  a  criminal  caUse..  It  is  as  much  a  civil  action 
as  an  action  for  money  had  and  received.^ 

Chapter  51  of  the  Penal  Code  and  Section  221  of  the  Civil 
Code,  as  amended  in  1870,  provide  for  the  imprisonment  at  hard 
labor  of  those  upon  whom  fines  have  been  imposed  by  any  Court 
or  Magistrate^  and  such  persons  are  termed  convicts.  We  cannot 
believe  that  the  statute  we  are  considering  was  designed  to  make 
possible,  for  the  offense  it  refers  to,  so  severe  and  humiliating  a 
punishment  as  that  of  imprisonment  at  hard  labor  as  a  convict. 

Imprisonment  for  debt  does  not  exist  in  this  country,  and  the 
penalty  imposed  in  such  a  case  as  this  should  be  held  to  be  a  civil 
debt,  and  to  be  collectable  by  execution  only,  like  other  civil 
debts. 

The  following  cases  are  cited  by  the  defendant's  counsel,  and 
all  tend  'to  sustain  our  conclusion  in  the  case : 

Clarke  vs.  BoweUj  4  Barn.  <&  Ad.,  846  ;  Begina  vs.  Hicks^  30 
Eng.  L.  and  Eq.,  228;  Caswell  vs.  Allen,  7  Johns.,  68;  Trustees 
lire  Department  vs.  Acker ,  26  How.  Pr.,  263. 

The  statute  referred  to  is  like  a  police  regulation  of  a  city,  and 
the  penalties  prescribed  by  such  regulations  are  universally  prose* 
cuted  for  in  civil  actions  in  the  name  of  the  municipality. 

See  Mayor  of  New  York  vs.  Williams,  15  N.  Y.,  602.    • 

The  ordinance  in  that  case  regulated  and  provided  for  the 
enclasing  of  hoistways  in  stores. 

On  page  505  of  this  case  Judge  Paige  says :  <<I  think  the  ordi- 
nance may  be  sustained  on  the  same  principles  as  those  on  which 
rest  the  fire  laws  prescribing  the  height,  thickness  of  walls  and 
materials  of  buildings  within  the  city." 

Such  an  order  is  analagous  to  ours,  but  is  more  reasonable,  for 
ours  allows  the  Fire  Marshal  arbitrarily  to  determine  whether 
acts  or  omissions  are  dangerous,  and  thereupon  to  give  notice  to 
remove  or  amend. 

We  hold  that  the  defendant  must  be  discharged. 

J.  L.  Kaulukou^  for  Crown. 

W.  R.  Castle^  for  defendant. 

Honolulu,  September  7,  1883. 
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E.  KEKOA  vs.  W.  C.  BORDEN  et  oL 

Appeal  from  'Police  Court,  HftiO. 

July  Term,  1888. 

JxjDD,  C.  J.,  and  Austin,  J.    McCully,  J.,  absent 

An  attorney  cannot  recover  of  the  husband  a  fee  for  his  le^l  services 
in  defending  the  wife  in  a  criminal  suit  brought  at  the  instance  of 
the  husband  against  the  wife  for  desertion.  Such  legal  services 
are  not  necessaries,  nor  do  they  come  under  the  head  of  alimony. 

Judgment  of  lower  Court  affirmed. 

Opinion  of  the  Court  by  Austin,  J. 

The  plaintiff  seeks  to  recoYer  directly  of  Mr.  Borden  ten  dol- 
lars for  services  rendered  Mrs.  Borden,  on  her  retainer,  in  two 
criminal  actions  against  her  for  desertion  of  her  husband. 

It  is  claimed  that  such  services  were  necessaries  furnished  to 
her,  and  for  that  reason  Mr.  Borden  is  liable. 

In  suits  for  nece&saries  recoveries  are  allowed  upon  the  ground 
that  the  wife  is  the  agent  of  the  husband  to  contract  for  them. 
In  no  enumeration  of  necessaties,  which  we  have  seen,  are  such 
legal  expenses  included. 

See  Sec  554  and  note,  Bishop  on  Marriage  and  Divprce,  vol  1. 

If  in  such  a  case  as  this  the  services  sued  for  are  described  any- 
where, it  is  under  the  head  of  alimony.  See  2  Bishop  on  Mar- 
riage and  Divorce,  Sec.  387. 

In  all  suits  for  necessaries  It  must  appear  that  those  claimed  for 
are  suitable,  and  the  good  conduct  of  the  wife  must  also  appear. 

Where  the  husband  and  wife  are  living  apart,  the  burthen  is  on 
the  plaintiff  to  show  that  the  husband  has  refused  his  wife  proper 
support  at  home,  or  he  cannot  recover. 

«<If  a  wife  abandons  her  husband  without  Justifiable  cause  or 
commits  adultery  for  which  he  tu'ins  her  away,  or  voluntarily 
lives  apart  from  him  in  adultery,  or  otherwise  dwells  separate 
from  him  without  his  consent  or  fault,  the  law  casts  on  him  no 
duty  even  to  supply  her  with  necessaries." 

See  Sec  578,  vol  I,  Bishop  on  Marriage  and  Divorce* 
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This  is  the  law  almost  universally. 

Cases  from  Indiana  and  New  Hampshire  are  cited  by  plaintiff's 
counsel,  where  recoveries  by  attorneys  were  had  directly  against 
the  husband  for  legal  services  to  the  wife.  Only  the  case  from  the 
New  Hampshire  reports  is  accessible  to  us,  and  we  have  examined 
it.     See  Morris  vs.  PaUner^  39  N.  H.  12a. 

It  was  a  case  where  it  was  shown  that  it  was  necessary  for  the 
safety  of  a  wife  to  enter  a  complaint  against  her  husband  for  a 
breach  of  the  peace,  and  it  was  held  that  her  attorney  might  re- 
cover  the  legal  costs  of  the  proceedings  entered  against  her  hus- 
band on  that  complaint  by  statute,  which  were  left  unpaid  by  him, 
and  for  which  she  as  complainant  would  be  liable. 

This  is  a  special  case,  and  the  court  allows  costs  to  the  attorney 
which  were  entered  against  the  husband  by  statute.  The  court 
exercises  a  discretion  as  to  what  should  be  allowed,  and  it  is  in  a 
case  directly  brought  for  the  protection  of  wives'  personal  safety 
and  where  the  husband  was  found  guilty.  The  same  case  declares 
that  in  actions  for  divorce  under  the  New  Hampshire  statutes  no 
such  recovery  could  be  had. 

In  the  case  at  bar,  the  very  actions  brought  against  the  wife 
were  for  her  desertion,  and  at  that  time  she  must  have  been  living 
separate  from  her  husband.  To  red)ver  in  this  cas^,  if  there  could 
be  a  recovery,  the  plaintiff  was  obliged  to  show  that  she  was 
properly  separate  from  her  husband  owing  to  his  misconduct,  and 
in  that  case,  under  our  law  she  would  be  entitled  to  sue  for  a  di- 
vorce or  separation,  in  which  action  the  court  in  its  discretion 
might  allow  alimony  for  legal  expenses  and  support 

The  plaintiff  failed  to  show  aiay  proper  separation  or  any  mis- 
conduct of  the  husband,  and  cannot  recover.  Had  this  been 
shown,  we  think  there  could  have  been  no  recovery  under  our 
law,  and  that  there  ought  not  to  be,  except  under  some  special 
statute  allowing  it 

To  allow  a  suit  on  a  quantum  meruit  in  such  a  case,  would  be  a 
dangerous  rule,  leading  to  much  petty  litigation. 

Application  for  allowance  of  legal  fees  and  the  amount  of  them 
ought  to  t>e  addressed  to  the  discretion  of  the  court  in  an  action 
for  divorce  or  separation.  To  allow  a  court  not  of  record  to  exer- 
cise such  a  discretion,  would  be  unprecedented  and  unsafe. 
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In  Massachusetts  it  was  held,  in  Shannon  vs.  Shannon,  2  Gray, 
285,  that  no  allowance  of  alimony  for  expenses  could  be  made  with- 
out a  special  statute,  and  a  statute  was  thereafter  passed  authoriz- 
ing the  court  to  make  an  order  for  such  expenses. 

In  New  York,  in  actions  between  husband  and  wife  for  divorce 
or  separation,  allowance  for  attorneys'  expenses  to  the  wife  are 
made  in  the  discretion  of  the  court  sis  to  amount,  and  in  many 
cases  where  actual  or  probable  misconduct  of  the  wife  appears, 
are  entirely  denied.  In  no  case  in  that  State  can  a  recovery  be 
had,  as  asked  here,  by  the  attorney,  against  the  husband. 

See  Barb.  Ch.  Pr.  pp.  265  to  268,  and  notes. 

And  we  are  of  opinion  that  no  such  action  can  be  maintained 
in  this  country. 

The  Judgment  <}f  the  lower  court  is  affiirmed,  with  costs. 

Smith  &  Thurston,  tor  plaintiff. 

W.  JR.  Castle,  for  defendant. 

Honolulu,  Sept  7,  1883. 


KAPOOHIWA  vs.  KALUAAHA. 

Exceptions  from  Circxtit  Court,  Second  Judicial  Circuit. 

October  Term,  1883. 

JuDD,  C.  J.,  and  Austin,  J.    McCully,  J.,  absent. 

The  Court  declines  to  disturb  a  verdict  where  the  evidence  before  the 

Jury  was  sufficient  to  sustain  it. 

Opinion  of  the  Court  by  Austin,  J. 

The  plaintiff  moves  for  a  new  trial,  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence. 

The  plaintiff's  counsel  cites  Wait  vs.  MoNeiU,  7  Mass.  261,  and 
Harding  vs.  Brooks,  5  Pick.  244,  as  establishing  a  doctrine  that 
<<  the  Jury  are  not  at  liberty  to  disregard  the  testimony  of  a  wit- 
ness of  fair  fame  whose  testimony  is  unimpeached."  If  to  these 
8 
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words  quoted  had  been  added  the  words  <<and  uncontradicted," 
the  whole,  as  so  amended,  would  have  correctly  expressed  the 
doctrine  as  shown  by  those  cases.  But  in  each  of  those  cases^ 
although  there  were  only  circumstances  to  contradict  positive 
testimony  of  an  unimpeached  witness  against  the  verdict  ren- 
dered, the  verdict  was  sustained. 

In  the  case  at  bar,  the  plaintiff's  witness,  Nakaleka,  swears  to 
an  admission  by  defendant  that  $85  had  been  paid  by  his  wife  to 
plaintiff  on  the  contract  for  sale  of  tare.  This  is  contradicted  by 
the  defendant,  and  also  Hoopii,  his  wife,  swears  that  she  never 
paid  plaintiff  any  sum  on  tkat  contract,  but  loaned  him  $85.  The 
rule  referred  to  does  not  apply  to  such  a  case. 

The  plaintiff  shows  that  the  contract  of  sale  was  made  in 
December,  1879,  and  the  payment  on  account  of  it  was  made  in 
May,  1880.  The  defendant  shows,  however,  that  the  verbal  con- 
tract was  made  in  January,  1879,  and  rescinded  three  months 
after,  and  that  he  remained  near  plaintiff  till  December  28,  1879, 
who  never  asked  for  payment  up  to  that  time,  and  then  defend- 
ant went  to  Lahaina  and  remained  a  year.  If  defendant  is 
right,  as  seems  protmble,  as  to  the  time  of  the  contract,  the 
plaintiff  waited  a  long  time  before  asking  any  pay. 

On  looking  at  all  the  testimony,  although  we  think  the  verdict 
might  well  have  been  the  other  way,  we  do  not  think  it  ought  to 
be  disturbed. 

W.  C,  JoneSj  for  plaintiff. 

•71  W.  Kdlua,  for  defendant. 

HonolulUi  November  19»  1883. 
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W.  R.  CASTLE,  a  B.  DOLE  and  W.  O.  SMITH  vs.  JOHN  M. 

KAPENA,  Minister  of  Finance. 

Appratj  fbom  Decision  of  the  Chief  Justice  Gbanting  ▲ 

Writ  of  Mandamus. 

Special  Term,  December,  1883. 

JuDD,  C.  J.;  McCuLiiY  and  Austin,  J  J. 
Citizens  and  taxpayers  may  bring  mandamus  against  a  public  officer. 

Mandamus  lies  against  a  Cabinet  Minister,  to  compel  the  perform- 
ance of  purely  ministerial  duties. 

Under  the  Loan  Act  of  1882,  which  prescribes  that  Government  bonds, 
payable  in  United  States  gold  or  its  equivalent,  may  be  issued  at 
not  less  than  par,  it  is  illegal  to  issue  the  bonds  for  Hawaiian 
silver  half-dollars  of  less  intrinsic  value  than  their  face  value  in 
United  States  gold  coin. 

Injunction,  not  mandamus,  is  the  prctper  remedy  to  prevent  a  public 
officer  from  doing  a  contemplated  illegal  act,  and  decision  of  the 
Chief  Justice  reversed  on  this  ground. 

The  petition  for  a  writ  of  mandamus  was  heard  at  Chambers, 
before  Chief  Justice  Judd,  who  denied  a  motion  to  quash,  and 
granted  the  writ  as  prayed  for.  Defendant  appealed  to  the  full 
Court.  The  facts  are  stated  in  the  opinions  of  the  Chief  Justice 
and  of  the  Appellate  Court. 

The  decision  of  the  Chief  Justice,  appealed  from,  was  as  follows: 

Opinion  op  Judd,  C.  J.,  on  the  Motion  to  Quash  the  Writ. 

I  am  of  the  opinion  that  the  petitioners,  as  citizens  and  tax- 
payers, have  the  right  to  sue  out  this  w^rit  They  hav«,  as  tax- 
payers, the  right  to  endeavor  to  prevent  a  public  officer  from 
doing  what  is  an  injury  to  the  public  good.  There  are  authori- 
ties on  both  sides  of  the  question,  but  the  current  seems  to  be  in 
favor  of  the  right,  and  especially  the  case  of  Crampton  vs.  Za^ 
Mskie,  101  U.  S.,  609.  This  is  a  case  decided  in  1879  by  the 
Supreme  Court  of  the  United  States,  and  Mr.  Justice  Field,  for 
the  Court,  says :  "Of  the  right  of  resident  taxpayers  to  invoke 
the  interposition  of  a  court  of  equity  to  prevent  the  illegal  crea- 
tion of  a  debt  which  they,  in  common  with  other  property  hold- 
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ers  of  the  county,  may  otherwise  be  compelled  to  pay,  there  is  at 
this  day  no  serious  question." 

To  deny  this  right  to  a  taxpayer  would  be  to  say  that  there  is 
DO  remedy  and  no  way  by  which  a  Minister  of  the  Grown  can  be 
prevented  from  doing  an  illegal  act  Impeachment  Is  too  shadowy 
and  uncertain  to  be  thought  of  as  an  adequate  remedy.  If  only 
the  Attorney-General  can  promote  such  a  matter,  the  answer  is 
that  there  has  been  no  Attorney-General  since  May  last,  and  it 
would  be  idle  to  expect  an  Attorney-General,  who  is  one  of  the 
Cabinet,  to  commence  proceedings  against  his  own  colleague. 

A  Minister  is  responsible  to  the  King  for  his  acts,  and  he  is 
also  responsible  to  the  people  for  the  faithful  discharge  of  his 
duties.  The  respondent's  motion  to  quash,  which  is  more  pro- 
perly a  demurrer,  is  overruled. 

Decision  op  the  Chief  Justice  on  the  Merits. 

Having  given  this  matter  considerable  study  and  attention, 
and  having  arrived  at  a  clear  and  decided  opinion  upon  the  ques- 
tion involved,  I  give  my  decision  now,  knowing  also  that  delay 
would  be  injurious  to  the  respondent. 

I  remark  here  that  the  petitioners  are  not  amenable  to  criticism 
for  having  brought  this  action  so  late.  They  could  have  no 
standing  in  Court  until  the  act  complained  of  was  about  to  be 
committed,  and  if  proceedings  had  been  commenced  months  ago 
it  could  be  well  answered  that  the  application  was  premature, 
and  the  respondent  was  not  about  to  act  in  the  manner  alleged. 
Moreover,'^  if  the  act  complained  of  is  illegal  at  all,  it  was  so  at 
the  inception  and  continues  so  throughout,  and  it  loses  none  of  its 
Illegality  by  lapse  of  time. 

I  remark  here  that  the  ability  of  the  Government  to  borrow 
money  under  the  Loan  Act  of  1882  does  not  aflTect  the  vitality  or 
existence  of  the  Government.  The  authority  was  given  by  this 
act  to  borrow  money  for  certain  specific  purposes  named  in  the 
Act,  and  by  Sec.  3  <<no  part  of  the  money  (thus  raised)  shall,  on 
any  pretence,  be  paid,  used  or  applied,  directly  or  indirectly, 
either  temporarily  or  otherwise,  to  or  for  any  public  use  or  pur- 
pose  other  than  the  purposes  respectively  to  which  the  same  is 
hereby  directed  to  be  applied." 


CASTLE  v».   KAPENA.  29 

I  presume  the  Legislature  felt  that  the  ordinary  resources  of 
the  GovernmeDt  would  be  sufficient  for  its  ordinary  expenditures, 
and  so  have  not  authorized  the*  borrowing  of  ntioney  for  its  or- 
dinary expenditures. 

So  my  decision  in  this  case  cannot  affect  the  life  or  credit  of  the 
Government. 

Whether  the  bonds  of  the  Government  have  or  have  not  been 
difficult  of  sale  is  foreign  to  this  issue.  If  they  have  not  been 
eagerly  sought  for,  possibly  it  is  because  the  interest,  being  only 
6  per  cent,  is  too  low,  being  3  per  cent,  lower  than  the  legal  rate 
of  interest 

The  authority  of  the  Minister  of  Finance  in  the  premises  is  to 
be  found  within  the  four  corners  of  this  Act. 

Section  1  authorizes  the  Minister  of  Finance,  under  the  direc- 
tion of  the  King  in  Cabinet  Council,*  to  borrow  on  the  credit  of 
the  Hawaiian  Government,  during  a  period  of  three  years,  sums 
of  money  not  exceeding  two  million  dollars,  and  the  bonds  to  be 
Issued  therefor  are  (let)  to  be  issued  at  not  less  than  par;  (2d) 
they  are  to  bear  interest  not  exceeding  6  per  cent.;  (3d)  they  are 
to  be  exempt  from  Government  taxes  ;  (4th)  they  are  to  be  re- 
deemable in  not  less  than  five  nor  more  than  twenty-five  years, 
and  (dth)  they  are  payable,  principal  and  interest,  in  United  States 
gold  coin  or  its  equivalent.  The  bonds  must  be  issued  in  exact 
compliance  with  the  law.  They  must  be  issued,  says  the  Act,  at 
Dot  less  than  par.  What  is  par  ?  All  the  lexicographers  say 
that  par  is  <^  exact  equivalence,  without  discount  or  premium," 
that  is,  there  must  be  received  for  these  ,  bonds  the  exact  equiv- 
alent of  the  sum  secured  to  be  paid  by  them.  They  are  to  be 
paid  in  United  States  gold  coin  or  its  equivalent,  and  this  must 
therefore  be  received  for  them. 

If  a  promissory  note  calls  for  payment  of  £500  sterling,  the  par 
value  would  be  £500  sterling  and  nothing  less.  Now,  if  the  Min- 
ister of  Finance  proposes  to  dispose  of  these  bonds  for  anything 
less  than  their  face  in  United  States  gold  coin  or  its  equivalent, 
it  is  a  violation  of  the  law.  It  matters  not  if  the  silver  half  dol- 
lars  which  the  respondent  proposes  to  take  for  the  bonds  be  cur- 
rent as  money  in  this  realm.  The  law  says  most  distinctly  that 
the  bonds  must  not  t>e  sold  for  less  than   par,  and  as  the  silver 
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half  dollars  are  far  less  in  intrinsic  valae  than  their  face  value  in 
United  States  gold  coin,  to  sell  the  bonds  thus  is  selling  them  for 
less  than  par.  » 

The  law  of  this  Kingdom  makes  United  States  gold  the  stand* 
ard  of  value  and  legal  tender.  This  law  must  be  administered 
by  the  Court,  even  if  the  community  and  the  Qovernment  by 
common  consent  ignore  its  existence.  No  law  is  a  dead  letter  to 
the  Court  I  may  here  say  that  the  Act  of  1880  providing  for  a 
National  Coinage,  authorizes  the  Minister  of  Finance  "to  pur- 
chase gold  and  silver  hxxWion  with  any  moneys  which  may  from 
time  to  time  be  in  the  Treasury^  and  to  cause  to  be  coined  there* 
from  gold  and  silver  coins"  of  equal  weight  and  fineness  with 
United  States  gold  and  silver  coins  of  the  »ame  denominations. 
That  is,  foreign  coin  already  in  circulation  might  thus  be  changed 
into  Hawaiian  coin,  and  this'  the  Legislature  thought  would  not 
probably  disturb  the  currency  very  seriously.  Silver  is  a  com- 
modity fluctuating  in  value,  and  it  has  been  declining  in  value 
for  some  years,  and  Ihe  standard  half  dollar  of  the  United  States 
is,  by  the  latest  quotations,  not  worth  in  United  States  gold  much 
more  than  forty  cents.  Being  of  the  opinion  that  the  bonds  are 
proposed  to  be  issued  by  the  respondent  for  less  than  par,  I  grant 
the  writ  of  mandamus. 

I  ought  to  say  further  that  the  70th  Article  of  the  Constitution 
requires  the  Supreme  Court  to  give  its  opinion  to  the  King  and 
the  Cabinet  «  upon  important  questions  of  law,  and  upon  solemn 
occasions."  And  the  Justices  of  the  Supreme  Court  are  always 
ready  to  give  their  opinions  to  the  Government  when  important 
steps  are  contemplated.  In  this  instance  the  opinion  of  the  Court 
was  not  asked. 

Honolulu,  December  14,  1883. 

Opinion  of  the  Fulij  Court  by  McCully,  J. 

The  petitioners  set  forth  that  they  are  citizens  and  taxpayers 
of  the  Kingdom ;  that  they  are  informed  and  believe  that  the 
respondent,  in  his  official  capacity,  has  prepared  and  is  now  about 
to  issue  bonds  to  the  amount  of  one  hundred  and  thirty  thousand 
dollars,  purporting  to  be  pursuant  to  the  Act  of  August  5,  1882, 
taking  in  payment  therefor  silver  coins  which  are  only  about 
<eighty-two  per  cent,  of  the  value  of   United  States  gold  coiui 
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Whereas  it  is  prescribed  by  the  statute  that  they  shall  be  issued 
not  below  par  iu  United  States  gold  coin  or  its  equivalent.  That 
by  the  proposed  issue  the  petitioners,  as  citizens  and  taxpayerSi 
\^ould  be  injured  ;  that  they  have  made  a  demand  which  the  re- 
spondent has  refused ;  « Wherefore  your  petitioners  pray  that  a 
writ  of  mandamus  do  issue  out  of  this  Honorable  Court,  requiring 
the  said  Minister  of  Finance  to  accept  for  said  bonds  only  United 
States  gold  coin  or  its  equivalent,  and  not  to  accept  therefor  the 
silver  coins  aforesaid,  and  not  to  issue  such  bonds  except  for  their 
par  value  in  United- States  gold  coin  or  its  equivalent,  and  for 
further  relief,"  etc. 

The  return  and  answer  of  the  respondent,  denying  the  suffi- 
ciency in  law  and  neglect  of  duty,  etc.,  says  that  he  is  about  to 
issue  bonds  to  the  amount  and  at  the  interest  stated,  and  in  ac- 
cordance with  the  Act  referred  to  by  the  petitioners ;  denies  that 
his  Intended  issue  is  below  par,  and  avers  that  *he  is  about  to 
issue  the  bonds  at  par  ;  denies  that  it  is  his  duty  to  issue  said 
bonds  only  upon  receipt  of  their  equivalent  value  in  United  States 
gold  coin ;  denies  that  he  intends  to  receive  or  accept  therefor 
coins  of  less  value  than  the  equivalent  of  the  lawful  money  of 
this  Kingdom,  and  (by  amendment)  avers  that  he  is  to  receive 
for  said  bonds  silver  coin  in  half-dollar  pieces  of  equal  weight 
and  fineness  with  United  States  silver  coin  of  the  same  value,  and 
lawful  money  of  the  Government  of  the  Hawaiian  Islands;  and 
denies  that  he  has  refused  any  lawful  demand. 

It  is  evident  that  if  the  respondent  were  about  to  make  a  legal 
issue  of  bonds,  the  petitioners  could  obtain  no  order  of  the  Court 
in  restraint  thereof.  The  Act  referred  to,  which  is  Chap.  XXIX 
of  the  Session  Laws  of  1882,  provides  by  Section  First  as  follows : 

«  The  Minister  of  Finance,  under  the  direction  of  the  King  in 
Cabinet  Council,  is  hereby  authorized  to  borrow  on  the  credit  of 
the  Hawaiian  Government,  from  time  to  time,  during  the  period 
of  three  years  after  the  passage  0/  this  Act,  such  sums  not  ex- 
ceeding in  the  whole  the  sum  of  two  million  dollars,  for  the  pur- 
pose8  in  this  Act  hereinafter  set  forth,  for  which  sums  the  Min- 
ister of  Finance  may  cause  coupon  bonds  to  be  issued  from  time 
to  time,  for  such  amounts  each  as  he  may  deem  advisable,  such 
bonds  to  be  Issued  at  not  less  than  par,  and  to  bear  interest  not 
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exceeding  6  per  cent,  per  annum,  payable  semi-annually,  and 
said  bonds  to  be  exempt  from  any  Qovernment  tax  wliatsoever, 
and  to  be  redeemable  in  not  less  than  five  nor  more  than  twenty- 
five  years,  the  principal  and  interest  being  payable  in  United 
States  gold  coin  or  its  equivalent." 

The  averment  and  argument  of  the  petitioners  is  that  the  in- 
tended issue  would  be  illegal,  because  issued  at  less  than  par* 
They  aver  that  the  silver  coins,  which  the  respondent  admits  he 
will  receive,  are  worth  only  about  82  per  cent  of  the  value.of 
United  States  gold  coin,  and  the  respondent  does  not  deny  thi^  in 
his  answer,  and  concedes  in  argument  that  such  is  the  relative 
intrinsic  value  of  these  silver  coins.  The  bonds  are  payable,  prin- 
cipal and  interest,  in  United  States  gold  coin  or  its  equivalent 
What  Ls  their  par  value  ? 

Far  is  the  Latin  word  for  equal.  It  has  been  adopted  into  the 
English  language,  and  continues  to  have  the  same  meaning  and 
no  other.  Webster's  Dictionary,  in  illustrating  its  meaning, 
says :  «  Bills  of  exchange  are  at  par,  above  par,  or  below  par. 
Bills  ai-e  at  par  when  they  are  sold  at  their  nominal  amount  for 
coin  or  its  equivalent."  Bouvier'6  Law  Dictionary  uses  the  same 
terms. 

Now,  the  nominal  value,  the  value  expressed   in  these  bonds 

and   their  coupons,  is dollars,  United  States  gold  or  its 

equivalent.  When  such  bonds  are  issued  or  sold  for  the  amount « 
expressed  in  them,  paid  in  United  States  gold  or  its  equivalent| 
are  Hiey  sold  above  par  ?  And  if  they  are  sold  for  any  sums  of 
money,  not  being  the  same  amount  in  such  gold  or  its  equivalent, 
are  they  sold  at  par  Or  below  par  ?  These  questions  answer  them- 
selves; but  it  is  not  putting  the  case  too  strongly  to  say  that 
eighty-two  per  cent,  of  a  gold  dollar  is  not  equal  or  par  to  a  gold 
dollar,  although  the  eighty-two  per  cent,  coin  may,  by  usage  or 
legid  tender  statute,  circulate  at  a  valuation  of  one  hundred  cents. 

The  statute  under  which  these  bonds  may  be  issued  determiaes 
the  standard  for  their  payment,  irrespective  of  any  other  statute 
regulating  currency,  and  their  par  value  is  the  amount  named  in 
each  bond  in  such  expressed  standard  coin. 

The  question  of  the  par  value  of  bonds  was  considered  in  the 
case  of  <<  The  State  of  Illinois  vs.  Ddafield^^^  8  Paige,  526,  and  the 
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same,  by  appeal  to  the  Court  of  Errors,  in  2  Hill,  159,  where  the 
decree  of  the  Chancellor  was  affirmed.  Bonds  of  the  State, 
issued  for  the  purpose  of  making  a  canal,  and  by  the  statute  re- 
quired to  be  sold  at  not  less  than  par,  were  sold  by'  the  defendant 
on  credit,  whereby  the  purchasers  received  interest  for  a  term 
before  the  State  received  payment  This  was  held  to  be  a  sale 
at  less  than  par,  although  it  was  shown  that  this  allowance  of  in- 
terest was  necessary  to  make  up  the  cost  of  exchange  in  making 
the  payment  from  New  York  to  Illinois.  Bronson,  J.,  in  deliver- 
ing the  opinion  of  the  Court  of  Errors,  says  : 

«<  The  bonds  were  not  to  be  sold  at  their  market  value,  if 
less  than  the  nominal  sum  secured  by  them.  They  were  six  per 
cent  bonds  in  all  markets,  and  the  Commissioners  were  forbidden 
by  their  power — the  statutes  of  Illinois — to  sell  them  at  less  than 
their  par  value.  This  can,  I  think,  mean  nothing  else  than 
pound  for  pound  or 'dollar  for  dollar." 

After  quoting  the  illustration  above,  taken  from  Webster,  the 
learned  Judge  continues : 

<<  It  is  a  question  about  par  value,  and  if  that  does  not  mean  in 
this  case  a  dollar  in  money  for  every  dollar  of  security,  the  wit 
of  man  cannot  tell  us  what  it  does  mean." 

It  will  be  noticed  that  the  case  at  bar  resembles  in  sundry  par- 
ticulars the  case  above  stated.  Our  Act  provides  for  a  loan  for 
certain  purposes,  which  are  specified,  and  what  amounts  from  the 
loan  may  be  applied  to  each,  if  the  loan  shall  be  made.  The 
authority  to  the  Minister  is  an  authority  to  issue  at  not  less  than 
par.  Our  bonds  are  to  be  six  per  cent,  bonds  in  all  markets,  and 
payable  in  United  States  gold  coin.  The  language  of  the  Court 
is  a  full  reply  to  the  argument  made  for  the  respondent,  that  a 
construction  of  the  Act  to  require  that  these  bonds  be  sold  at 
par,  in  United  States  gold,  or  its  equivalent,  would  defeat  the 
statute,  and  therefore,  to  effectuate  the  statute  for  a  loan,  it  must 
be  construed  so  that  a  loan  can  be  made  ;  and  that,  as  United 
States  gold  or  its  equivalent  cannot  be  got  for  the  bonds,  some- 
thing of  less  value  must  be  taken.  The  Minister  of  Finance  is 
not  held  to  secure  the  sale  of   the  bonds.     It  is  only   his  duty, 

when  directed  by  the  King  in  Cabinet  Council,  -to  make  the  loan, 
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to  offer  it  upon  the  terms  and  with  the  limitations  prescribed  by 
the  statute,  the  sole  authority  for  the  bonds.  If  they  cannot  be 
placed  accordingly,  the  loan  fails. 

In  this  view,  the  Minister,  in  issuing  the  tK)nds  below  par,  was 
about  to  do  an  illegal  act.  No  doubt  a  loss  and  injury  would 
accrue  to  the  country  thereby,  and  to  every  taxpayer ;  and  the 
question  is  raised,  whether  the  petitioners  can  resort  to  this  Court 
to  protect  themselves. 

It  is  said,  for  the  respondent,  that  as  the  petitioners  suffer  no 
special  and  private  injury,  they  cannot  claim  a  standing  in  Court. 
There  is  authority  for  this  position.  Under  some  circumstanceS| 
it  would  be  for  the  Attorney -General,  or  officer  occupying  an 
analogous  position,  to  bring  proceedings.  In  some  cases,  private 
parties,  moving  proceedings  foi  mandamus  or  injunction,  brin^ 
it  in  the  name  of  the  Attorney-General,  and  permission  to  do  so 
la  accorded  as  of  course. 

Merrill  V8,  Plainfield^  46  N.  H.  126,  toay  be  cited  as  one  of  the 
cases  supporting  the  right  of  individuals  to  bring  action  in  a 
public  matter  ;  the  Court  saying  that  as  the  town  by  vote  under- 
took to  appropriate  money  in  a  manner  unauthorized  by  law,  any 
person  who  is  a  taxpayer  in  town,  and  liable  to  be  assessed  tot 
any  part  of  such  sum,  may  properly  interfere  to  prevent  its  pay- 
ment <).nd  misapplication,  and  granted  a  perpetual  injunction. 

The  principal  objection  to  permitting  suits  to  be  brought  by 
private  taxpayers,  is  said  to  be  the  annoyance  to  public  officers  by 
it  multiplicity  of  suits.  The  answer  to  this,  as  well  as  the  doctrine 
in  such  cases,  is  set  forth  in  a  recent  case  in  the  Supreme  Court 
of  the  United  States,  Crampton  v6,  Zabriskia,  101  U.  S.  BeportSi 
heard  in  1879.  We  quote  the  language  of  Mr.  Justice  Field  at 
large: 

"  Of  the  right  of  resident  taxpayers  to  invoke  the  interposition 
of  a  Court*  of  Equity  to  prevent  an  illegal  disposition  of  the 
moneys  of  the  county,  or  the  Illegal  creation  of  a  debt  which 
they,  in  common  with  other  property  holders  of  the  county,  may 
otherwise  be  compelled  to  pay,  there  is  at  this  day  no  serious 
question.  The  right  has  been  recognized  by  the  State  Courts  in 
numerous  cases,  and  from  the  nature  of  the  powers  exercised  by 
municipal  corporations,  the  great  dangers  of  their  abuse,  and  the 
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necessity  of  prompt  action  to  prevent  irremediable  injuries,  it 
would  seem  eminently  proper  for  Courts  of  Equity  to  interfere, 
upon  tbe  application  of  the  taxpayers  of  a  county,  to  prevent  the 
coiisummation  of  a  wrong,  when  the  officers  of  those  corpora* 
tions  assume,  in  excess  of  their  powers,  to  create  burdens  upon 
property  holders.  The  Courts  may  be  safely  trusted  to  prevent 
the  abuse  of  their  process  in  such  case^." 

Another  United  States  Supreme  Court  authority  is  U.  P.  RaU 
road  Company  vs.  HaUj  91  U.  S.  343,  in  1875,  where  Strong,  J., 
says: 

«<  There  is  a  decided  preponderance  of  American  authority  in 
favor  of  the  doctrine  that  private  persons  may  move  for  a  man-> 
damns  to  enforce  a  public  duty,  not  due  to  the  Government  as 
anch,  without  the  intervention  of  the  Government  law  officer." 

It  is  apparent  that  if  there  is  to  be  a  proceeding  in  the  case  at 
bar,  it  must  be  brought  by  some  other  person  than  the  Attorney- 
General.  The  Attorney-General  is  bound  by  the  statute  defining 
bis  office  to  appear  in  defense  of  actions  brought  against  Govern- 
ment officers.  He  does  so  in  this  case,  and  the  respondent  herein 
acts  under  the  direction  of  the  King  in  Cabinet  Council,  of  which 
the  Attorney-General  is  a  member. 

But  does  the  jurisdiction  of  the  Court  extend  to  the  King's 
Minister,  acting  under  the  direction  of  the  King  in  Cabinet 
Council  ?  He  is  an  Executive  officer,  at  the  head  of  one  of  the 
Departments  of  the  Government,  and  the  Constitution  provides 
that  the  three  branches  of  the  Government — the  Executive,  the 
Iiegislative  and  the  Judicial — shall  be  forever  distinfct.  We  find  an 
explication  oi  the  state  of  this  question  in  High'n  Extraordinary 
liCgal  Remedies,  Sec.  118,  to  this  effect: 

<<The  jurisdiction  of  the  Courts  by  mandamus  over  Executive 
officers,  including  Governors  of  States,  heads  of  Executive 
Departments  of  the  General  Government,  etc.,  has  given  rise  to 
questions  of  much  difficulty,  and  not  a  little  conflict  of  authority 
has  resulted  from  the  efforts  of  the  Courts  to  apply  the  law  of 
mandamus  to  such  cases.  Especially  is  there  a  difficulty  with 
regard  to  the  control  of  the  Courts  by  mandamus  over  the  Chief 
Executive."  It  is  settled,  and  it  was  conceded  by  all  counsel  in 
argument  of  the  oase  at  bar,  that  mandamus  would  not  lie  to 
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compel  purely  executive  or  political  functions  and  duties  neces- 
sarily involving  the  exercise  of  official  Judgment  and  discretion. 

The  respondent  here  is  not  the  Chief  Executive,  and  we  must 
loolc  for  our  precedents  to  cases  where  mandamus  has  been  sought 
to  be  applied  to  the  heads  of  the  Executive  Departments,  such  as 
Cabinet  Officers  and  State  Secretaries.  The  writ  has  been  granted 
iti  England  to  the  Lords  of  the  Treasury  to  compel  payment  of  a 
pension  ;  supported  on  the  two  grounds  of  a  clear  legal  right  on  the 
part  of  the  claimant,  and  the  absence  of  any  adequate  remedy  at 
law,  in  the  ordinary  course  of  proceedings.  See  ^  Ad.  A  Ef.^  286; 
also,  Begina  vs.  The  Lords  of  the  Treasury^  in  re  the  Queen  Dow- 
ager's Annuity,  reported  in  4  Eng.  Law  <&  Eq.,  where  Lord 
Campbell,  C.  J.,  said  no  objection  could  be  made  to  the  Jurisdic- 
tion of  the  Court  to  issue  the  writ  of  mandamus  to  the  Lords  of 
the  Treasury. 

The  absence  of  other  remedy  is  always  a  strong  consideratioa 
in  the  application  of  extraordinary  remedies.  The  remedy  of 
impeachment  is  suggested  for  this  case.  If  <:hese  bonds  shall  be 
issued  illegally,  and  at  a  loss  to  the  taxpayerkof  the  Kingdom, 
the  impeachment  of  the  Minister,  if  carried,  while  it  discredits 
him,  does  not  make  good  the  loss  to  the  country,  nor  recall  the 
bonds ;  and  the  Minister  may  not  be  in  office  when  the  Legisla- 
ture next  meets.  Impeachment  would  not  be  an  adequate 
remedy.  Do  other  remedies  lie  ?  and  is  a  Cabinet  Minister 
amenable  to  the  Court  ? 

Our  own  statute  concerning  mandamus.  Chap.  89,  of  the  Acts 
of  1876,  Sec.  5,  is,  that  « It  (the  writ)  may  be  directed  to  public 
officers  to  compel  them  to  fulfill  any  of  the  duties  attached  to  their 
office,  or  which  may  legally  be  required  of  them."  If  a  Minister 
is  a  public  officer,  he  must  be  included,  for  he  is  nowhere  excluded 
from  the  force  of  the  above  provisions.  It  is  claimed  for  him 
that  he  is  not  in  that  respect  a  public  officer,  for  he  is  a  part  of  the 
head  Executive,  and  the  Crown  is  not  personally  subject  to  the 
jurisdiction  of  the  Court.  But  the  Constitution  provides  that  the 
Ministers  are  responsible.  It  would  be  an  intolerable  doctrine  in 
a  constitutional  monarchy,  to  extend  the  inviolability  of  the 
Sovereign  to  his  Ministry ;  to  claim  that  what  is  directed  to  t)e 
done  by  the  King  in  Cabinet  Council,  and  is  done  by  any  of  his 
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Ministers,  is  to  be  treated  as  the  personal  act  of  the  Sovereign. 
Art  42.'  "No  act  of  the  King  shali  have  any  effect  unless  it  be 
countersigned  by  a  Minister,  who  by  that  signature  makes  himself 
responsible." 

The  application  of  the  above  quoted  section  5  of  the  Mandamus 
Act  must  be  carefully  made,  according  to  the  principles  partially 
expressed  above  respecting  matters  of  discretion.  The  Courts 
will  not  undertake  to  guide  the  Judgment  and  discretion  of 
public  officers,  which  would  be  to  assume  the  supervision  of  all 
branches  of  Government ;  but  will  only  intervene  to  compel  the 
I>erformance  of  purely  ministerial  duties.  See  United  States  vs. 
Outhriey  17  How.  284 ;  Brashear  vs.  Mason,  6  How.  92  ;  Kendall 
vs.  United  States^  12  Pet.  624  ;  Decatur  vs.  Paidding,  14  Pet.  497. 
To  that  Jurisdiction  the  Ministers  of  the  Crown,  and  all  other 
public  officers  in  this  Kingdom,  are  subject. 

But  it  must  have  been  perceived  that  the  statute,  of  which  we 
have  quoted  Section  6,  as  well  as  all  the  authorities  we  have 
cited,  refer  to  the  performance  of  some  duty.  This  is  indeed 
the  nature  of  a  mandamus — a  command  to  do  something.  What 
Is  it  here  prayed  that  the  Minister  of  Finance  is  commanded  to 
do  ?  First,  to  accept  for  such  bondd  only  United  States  gold  or 
its  equivalent ;  second,  not  to  accept  therefor  the  silver  coins 
aforesaid ;  third,  not  to  issue  such  bonds  except  for  their  par 
value  in  United  States  gold  coin  or  its  equivalent. 

These  are  all  prayers  for  a  command  to  do  no^  certain  acts  or 
act — that  is,  for  a  restraint  or  injunction. 

What  is  the  province  of  a  writ  of  mandamus,  as  compared  with 
a  writ  of  injunction,  is  set  forth  in  Section  6,  of  High  on  Ex- 
traordinary Legal  Remedies. 

<<  A  comparison  of  the  writ  of  mandamus,  as  now  used  in  both 
England  and  America,  with  the  writ  of  injunction,  discloses  cer- 
tain striking  points  of  resemblance,  as  well  as  divergence,  in  the 
two  writs.  Both  are  extraordinary  remedies ;  the  one  the  prin- 
cipal extraordinary  remedy  of  Courts  of  Equity,  the  other  of 
Courts  of  Law,  and  both  are  granted  only  in  extraordinary  cases, 
where  otherwise  these  Courts  would  be  powerless  to  administer 
relief.  Both,  too,  are  dependent,  to  a  certain  extent,  upon  the 
exercise  of  a  wise  Judicial  discretion,  and  not  gran  table,  as  of 
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absolute  right,  in  all  cases.  It  is  only  when  we  come  to  consider 
the  object  and  purpose  of  the  two  writs,  that  the  most  striking 
points  of  divergence  are  presented.  An  injunction  is  essentially 
a  preventive  remedy;  a  mandamus  a  remedial  one.  The  former 
is  usually  employed  to  prevent  future  injury,  the  latter  to  redress 
past  grievances.  The  functions  of  an  injunction  are  to  restrain  mo- 
tion and  enforce  inaction — those  of  a  mandamus  to  set  in  motioa 
and  compel  action.  In  this  sense  an  injunction  may  be  regarded  as 
a  conservative  remedy,  mandamus  as  an  active  one.  The  foroier 
preserves  matters  in  statu  quo^  while  the  very  object  of  the  latter 
is  to  change  the  status  of  affairs  and  to  substitute  action  for  in* 
activity.  The  one  is  therefore  a  positive  or  remedial  process ;  the 
other  a  negative  or  prevent!^  one." 

We  cannot  command  that  the  respondent  borrow  money  and 
issue  the  bonds,  for  it  is  clearly  discretionary  with  the  King  in 
Cabinet  Council  to  direct,  and  with  the  Minister  to  offer  them. 
We  cannot  compel  the  Minister  to  take  United  States  gold  or  its 
equivalent,  for  he  may  not  be  able  to  get  it.  If  no  takers  ore 
found  on  the  terms  prescribed,  the  bonds  cannot  be  issued  at  all. 
It  is  impossible  to  compel  the  Minister  of  Finance  to  take  what  i9 
not  offered.  What  was  sought  was  to  ei^join  the  Minister  from 
taking  silver  half-dollars  for  gold  par  bonds,  an  act  which  w^ 
have  pronounced  illegal.  But  the  distinction  between  maa- 
damus  and  injunction  must  not  be  nullified.  This  Court  is  Qot 
disposed  to  enforce  technicalities.  But  this  is  not  a  technicality* 
It  goes  to  the  very  easeuce  of  the  remedy  applied  for,  and  could 
properly  have  been  raised  by  demurrer,  as  it  is  a  matter  apparent 
on  the  face  of  the  petition. 

Here  are  two  forms  of  proceeding,  having  different  origins  and 
plain  differences  in  application.  .  The  petitioners  ask  for  the  one 
remedy,  while  the  case  essentially  demands  the  other.  The  issue 
pf  mandamus  on  this  state  of  facts  would  afford  a  precedent  for  a 
disregard  of  modes  of  procedure  which  it  is  important  to  preserve, 
%nd  for  which  we  find  no  authority. 

The  writ  is  therefore  discharged. 

Mr.  Bartwellf  for  petitioners. 

Mr.  Attorney- General  Newmann  and  Mr.  Preston^  for  respondeat. 

Honolulu,  January  2,  1884. 
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E.  B.  THOMAS  V9.  TRUSTEES  OF  THE  LUNALILO  ESTATE. 

.    Apfbal  fbom  Judgment  entered  upon  an  awabd  of 

Abbitbatobs. 

SPEClAIi  Tebm,  Decembeb,  1883. 

JuDD,  C.  J.,  McCui*LY  and  Austin,  J  J. 

An  award  made  bona  fide  and  in  accordance  with  the  terms  of  the 
submission,  held  to  be  conclusive  on  the  parties. 

A  clause  in  the  submission  allowing  an  appeal,  the  appellate  court  to 
fix  costs  of  the  appeal,  does  not  take  the  case  out  of  the  Statute. 

Sections  of  the  Code,  referred  to  in  the  decision,  are  as  follows : 
|933.    If  there  is  no  provision  in  the  submission  concerning  the  costs 
of  the  proceedings,  the  arbitrators  may  make  such  award  re- 
specting the  costs  as  they  shall  judge  reasonable.    *     *     *     * 

{036.  Any  party  deeming  himself  aggrieved  by  the  decision  of  the 
justice  before  whom  motion  for  judgment  is  made  upon  the 
award,  may  take  an  appeal  to  the  Supreme  Court  in  banco.  *  * 

Opinion  of  the  Coubt,  by  Austin,  J. 

This  Is  an  appeal  from  an  award  entered  up  as  a  judgment  of 
the  court  in  favor  of  the  plaintiff. 

The  appellants  claim  that  the  item  of  $2,500  for  extra  work  in 
cutting  stone  was  not  submitted  to  the  arbitrators  by  the  agree- 
ment to  arbitrate,  and  that  the  contract  which  was  attached  to 
that  agreenaent  showed  that  the  extra  work  must  be  specified  in 
writing  or  it  could  not  be  charged  for,  and  that  a  mistake  of  fact 
was  also  made  in  not  charging  plaintlfi  $5  a  day  for  time  beyond 
the  contract  time  for  completing  the  contract ;  and  that  in  allowing 
the  $3,500  item,  the  arbitrators  made  a  clear  mistake  of  law,  and 
a  mistake  of  fact  in  disallowing  the  other  item ;  and  that  for 
these  reasons  the  award  is  void  and  the  Judgment  must  be  set 
aside. 

In  examining  the  agreement  to  arbitrate,  it  appears  that  the 
item  of  $2,500  was  submitted  specifically  to  the  arbitrators,  and 
on  reading  the  testimony,  that  the  parties  testified  fully  about  it. 

The  arbitrators  must  have  thought  upon  the  evidence  that  there 
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was  a  substantial  waiver  of  the  requirement  to  specify  the  extra 
work  in  writing,  which  was  binding  in  law.  We  are  not  prepared 
to  say  but  that  they  were  right  in  so  finding.  They  certainly  had 
a  right  to  proceed  to  see  whether  the  itenx  could  or  ought  to  be 
allowed. 

Upon  the  item  of  extra  time  at  $5  a  day  taken  to  complete  the 
work,  the  arbitrators  must  have  found  that  the  circumstances 
showed  a  waiver  of  the  clause  providing  a  day  for  completion. 
The  evidence  seems  to  show  such  a  waiver. 

The  award  seems  to  have  been  made  in  accordance  with  the 
terms  of  the  submission,  and  it  appears  that  it  was  not  made  by 
collusion  or  fraud,  nor  is  this  claimed  by  the  defendant. 

By  numerous  cases  <<  it  is  well  settled  that  the  award,  if  made 
in  good  faith,  is  conclusive  upon  the  parties,  and  that  neither  of 
them  can  be  permitted  to  prove  that  the  arbitrators  decided  wrong 
either  as  to  the  law  or  the  facts  of  the  case." 

Winahip  vs.  Jewett^  1  Barb.,  Ch.  173, 184 ;  Jackson  vs.  Ambler^  14 
Johns,  106  ;  Mitchell  vs.  Busk,  7  Cow,  185  ;  Pt&rreman  vs.  Steggal^ 
9  Bing.  681 ;  Lancaster  vs.  Kennington,  4  Ad.  A  El.  347. 

The  defendants'  counsel  further  claim  that  the  clause  allowing 
an  appeal  in  the  agreement  to  arbitrate,  and  allowing  the  appel- 
late court  to  fix  the  costs  in  case  of  appeal,  takes  the  case  out  of  the 
Statute.  We  think  not.  The  appeal  referred  to  is  the  one  men- 
tioned in  the  Statute,  Sec.  936,  and  under  Sec.  933  the  arbitrators 
have  properly  provided  for  the  costs  of  arbitration. 

T  lis  judgment  must  be  affirmed. 

E.  Preston  and  /.  Russdl^  for  plaintiff.^ 

8.  B.  Dole  and  W.  O.  Smithy  for  defendants. 

Honolulu,  January  7,  1884. 
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J.  W.  MAGUIBE,  Fire  Marshal,  vs.  TONG  WO* 

Appeal  from  Police  Justice,  Honolulu. 

Special  Term,  December,  1888. 

*  JuDD,  C.  J.;  McCuLLY  and  Austin,  J  J. 

Where  a  statute  prescribes  that  a  person  violating  the  provisions  of 
snch  statute,  after  written  notice,  shall  be  liable  to  a  penalty,  a 
printed  circular,  warning  all  persons  against  violations,  but  not 
calling  attention  to  any  specific  breach  found  to  exist,  and  not 
directing  any  specific  alterations,,  is  not  a  compliance  with  the* 
statute. 

Opinion  by  McCully,  J. 

The  plain  tiff  brings  action  in  the  Police  Court  to  recover  pen- 
alty for  breach  of  fire  ordinance,  under  See»  338  of  the  Civil  Code. 

"Section  338.  It  shall  be  the  duty  of  the  Fire  Marshal  twice 
In  every  year,  and  as  much  oftener  as  he  may  deem  proper,  to 
examine  the  dwelling  houses  and  other  buildlngij  in  the  respec- 
tive districts  for  the  purpose  of  ascertaining  any  violation  of  this 
law ;  and  also  to  examine  the  fire  places,  hearths,  chimneys^ 
stoves  and  stove  pipes  in  the  respective  districts,  and  upon  find- 
ing any  of  them  defective  or  dangerous,  he  shall  direct  the  owner 
or  occupants  by  written  notice  to  alter,  remove  or  amend  the 
same,  and  in  case  of  neglect  so  to  do,  the  party  offending,  on  con- 
viction, shall  forfeit  and  pay  twenty-five  dollars  for  the  benefit  of 
the  Fire  Department,  and  for  every  day  of  the  time  allotted  for 
such  alteration,  removal  or  amendntent,  the  party  so  ofiending* 
shall  forfeit  and  pay  the  further  sum  of  ten  dollars,  and  the  Fire 
Marshal  may  make  such  alteration,  removal  or  amendment  at  the 
expense  of  said  owner  or  occupant.'' 

The  Police  Justice  held  that  the  defendant  had  not  received 
legal  notice,  upon  the  following  state  of  facts : 

The  plaintiff  delivered  the  defendant  a  copy  of  the  following 

circular : 

"Honolulu,  October  1,  18^73. 

a  Sib — ^Yoar  attention  is  respectfully  directed  to  the  following 
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Sections  of  Chapter  LXTTT  of  the  Penal  Code,  relating:  to  the  Fire 
Regulations  of  this  city. 

"The  following  are  a  few  of  the  more  important  points  to 
which  you  will  be  expected  to  give  your  immediate  attention, 
viz. : 

«  1st  To  provide  yourself  with  fire  buclsiets,  in  accordance  with 
Section  848.  , 

«<2d.  All  openings  for  stove  pipes,  whether  in  side,  end  or 
roof  of  building,  must  be  at  least  two  inches  in  the  clear  all 
around  larger  than  the  pipe,  this  space  being  closed  with  a  sheet 
of  zinc  or  iron,  through  the  center  of  which  the  pipe  shall  pass. 

«  3d.  All  stove  pipes  above  referred  to  must  extend  at  least 
two  and  one-half  (2  j^)  feet  above  the  building  from  which  they 
project,  or  above  any  wooden  building  Joining  thereto,  and  if  the 
pipe  projects  horizontally  from  the  end  or  side  of  the  building,  it 
shall  be  furnished  with  an  elbow  and  a  perpendicular  pipe  reach- 
ing to  the  height  above  mentioned,  taking  care  that  the  outside 
pipe  is  at  least  one  and  one-half  (!})  feet  from  any  wooden  struc- 
ture. 

<•  4th.  Kitchen  floors,  if  of  wood,  must  be  covered  with  zinc, 
lead  or  iron  under  the  stove  or  cooking  apparatus,  and  the  sides 
of  the  building  must  be  covered  in  the  same  way  if  the  stove  or 
other  apparatus  in  which  fires  are  built  stands  within  two  and 
one-half  (2})  feet  of  the  side  of  the  room. 

<<  5th.  It  is  strictly  forbidden  to  build  flres  in  packing  cases  or 
other  small  wooden  structures,  except  they  be  lined  with  iron  or 
zinc,  leaving  at  least  a  two  (2)  inch  air  space  between  the  wood 
and  lining. 

[Here  follow  Sections  838,  839,  347  and  348  of  the  Civil  Code, 
and  the  conclusion  of  the  circular]  : 

<<  Hoping  that  you  will  take  due  notice  of  the  foregoing  and  re- 
quire no  further  prompting,  I  remain,  yours  respectfully, 

"  Jas.  W.  Maguirb,  Fire  Marahal." 

A  copy  was  also  posted  on  defendant's  building.  The  copy 
furnished  the  defendant  was  in  the  Chinese  language.  The 
plaiutifT  testifies  that  he  visited  the  defendant's  premises  several 
times,  and  notified  and  directed  him  as  to  his  supply  of  fire 
buckets,  and  as  to  defects  in  his  stove  pipe,  but  that  be  gave  him 
no  other  written  notice* 
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The  statute  provides  that  there  shall  be  given  written  notice  to 
alter,  remove  or  amend  defects.  It  must  be  strictly  construed, 
for  it  is  in  derogation  of  the  common  law  right  of  individuals  to 
control  their  own  premises.  As  a  written  notice  is  prescribed, 
ail  the  oral  directions  of  the  plaintiff  are  to  be  discarded.  The 
defendant,  then,  received  no  other  written  notice  than  the  de- 
livery  to  him  of  the  circular.  Clearly  this  circular  does  not 
notify  him  of  any  defect  on  his  premises,  It  is  a  printed  circu- 
lar, which  may  be  left  at  every  building  in  the  city,  calling  at- 
tention to  sundry  sections  of  the  law  and  certain  regulations  of 
the  Fire  Marshal.  It  does  not  follow  from  the  service  of  this  that 
any  person  receiving  it  has  failed  to  comply  in  any  or  all  respects 
with  the  law  and  regulations.  It  may  be  distributed  annually. 
Good  citizens  will  be  reminded  of  what  is  required  of  them,  but 
no  one  by  receipt  of  this  has  written  notice  to  repair  a  defect 
which  the  Fire  Marshal  has  found  to  exist. 

The  ruling  of  the  Police  Justice  is  sustained,  and  Judgment 
given  for  the  defendant. 

J.  L,  Kaulukou,  for  plaintiff. 

C  W.  Ashford,  for  defendant. 

Honolulu,  January  7,  1884. 


CHARLES  NOTLEY  vs.  THEOPHILUS  H.  DAVIES. 

appsaii  from  the  decision  of  arbitrators  on  award. 

SpeciaLi  Term,  December,  1883. 

JuDD,  C.  J.,  McCuLiiY  and  Austin,  J  J. 

If  the  Court  is  satisfied  that  an  award  is  within  the  terms  of  the  sub- 
mission, it  will  not  be  set  aside. 

The  Court  cannot  reconsider  the  evidence  upon  questions  properly 
submitted  to  the  arbitrators. 

The  presumption  in  favor  of  an  award  will  be  that  the  arbitrators 
lightly  performed  their  duties. 
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Opinion  of  Judd,  C.  J.,  Appealed  fboic. 

On  the  25th  day  of  June,  1883,  the  parties  herein  ag^reed  in 
writing  to  submit  certain  differences  between  them  to  the  arbi- 
tration of  R.  F.  Biclcerton,  Cecii  Brown  and  F.  M.  Hatch,  or  a 
miyority  of  them.  This  was  duly  acknowledged  before  a  Justice 
of  this  Court,  and  entered  as  a  rule  of  Court 

On  the  27th  July  a  majority  of  the  arbitrators  made  an  award, 
which  was  delivered  to  the  Court,  and  on  the  22d  of  October  the 
Court  was  moved  to  cause  the  award  to  be  entered  up  as  a  judg. 
ment  of  Court.  To  this  Mr.  Dole,  on  behalf  of  the  defendant, 
objects  and  moves  that  the  award  be  set  aside  on  the  ground  that 
the  award  has  not  been  made  in  accordance  with  the  terms  of  the 
submission.  Mr.  Dole  particularizes  as  follows:  The  parties 
agreed  by  the  submission  « to  submit  all  matters  now  in  dispute 
between  them,"  as  follows  :  1st.  «  Claim  of  Notley  against  Davies 
for  damages  resulting  from  alleged  delay  in  erecting  mill,"  etc., 
etc.  The  submission  ends,  ^'All  of  said  matters  arising  frona 
contract  between  parties  dated  April  1,  1878." 

It  was  shown  to  the  Court,  or  admitted,  that  the  cane  for 
which  was  awarded  $3,000  -and  interest,  as  damages  resulting 
to  Notley  from  delay  of  Davies  in  erecting  sugar  mill,  was 
thirty-four  acres  of  sugar  cane  planted  by  Notley,  July  1, 
1877,  some  eight  months  previous  to  the  contract.  That  *  by 
,  the  contract  Davies  agreed  to  "  erect  sugar  works  for  the  purpose 
of  manufacturing  into  sugar  the  cane  grown  "  by  Notley,  and 
Notley  agreed  to  plant  every  year  during  the  time,  not  less  than 
150  acres  of  cane. 

It  was  also  admitted  that  the  cane  for  which  damages  were 
awarded  was  ripe  January  1,  1879,  and  that  it  was  agreed  by  the 
parties  that  it  might  stand  till  June,  1879.  Also  that  the  mill 
was  ready  and  commenced  to  grind  April  15,  1^80. 

It  is  claimed  for  Mr.  Davies  that  the  award  for  damages  for 
this  cane  was  not  in  accordance  with  the  submission,  as  not  being 
cane  planted  in  pursuance  of  the  agreement  of  April  1,  1878. 

It  is  claimed  for  Mr.  Notley  that  as  this  cane  was  in  the  ground 
and  growing  when  Mr.  Davies  made  the  contract  to  put  up  a  mill, 
he  must  have  had  it  in  contemplation. 
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BY  THE  COURT. 

The  province  of  the  Court  in  a  case  like  this  is  to  be  satisfied 
that  the  award  accords  with  the  terms  of  the  submission,  but  the 
Court  cannot  reconsider  the  evidence  upon  the  qnestions  properly 
submitted  to  the  arbitrators.  The  question,  therefore,  before  me 
is  whether  the  damages  claimed  by  Mr.  Notley,  as  resulting  to 
him  for  delay  of  Mr.  Davies  in  grinding  this  thirty-four  acres  of 
<XLnef  is  fairly  within  the  terms  of  the  submission. 

It  is  true  that  Notley  only  binds  himself  to  plant  at  least  150 
acres  per  annum,  but  he  also  binds  himself  that  no  cane  grown 
within  two  miles  in  width  or  one  mile  in  length  of  the  sugar  works 
shall  be  ground  at  any  other  mill  than  Mr.  Davies'.  And  Mr. 
3)avies  undertakes  to  erect,  on  a  mill  site  to  be  conveyed  to  hiin 
by  Notley,  sugar  works  of  first  cla.<s,  capable  of  taking  off  six  tons 
t>f  sugar  per  day,  and  to  grind  and  manufacture  into  sugar  cUl 
cane  to  be  delivered  at  said  sugar  works  by  Nolley,  etc. ,  and  the 
thirty- four  acres  are  not  specifically  exempted  from  the  operation 
t)f  this  contract. 

It  is  proved,  as  I  have  above  said,  that  Davies  was  aware  that 
this  cane  was  planted  when  the  contract  was  made,  and  had  in 
fact  advised  Mr.  Notley  to  plant  fifty  acres,  and  not  ten,  as  he  at 
"first  contemplated.  It  stood,  ready  for  grinding,  as  late  as  June, 
1879.  The  first  150  acres  of  cane  planted  since  the  contract  was 
ready  to  be  harvested  in  the  fall,  siiy  November,  1879.  I  think 
it  could  reasonably  be  expected  of  Mr.  Davies,  that,  as  this 
thirty-four  acres  of  cane  was  only  eight  months  old  when  the 
contract  was  signed,  his  mill  should  have  been  erected  in  season 
to  take  this  field  off.  If  he  had  done  so.  the  mill  would  only 
iiave  lain  idle  a  few  months  before  the  first  regular  crop  under  the 
contract  was  ready  to  be  ground. 

Mr.  Notley  tiad  bound  himself  not  to  take  his  cane  to  any  other 
mill,  and  it  seems  to  me  that  he  had  a  right  to  expect  Mr.  Davies 
to  erect  his  mill  in  not  much  over  one  year  from  the  Ume  when 
the  contract  was  signed,  or  in  time  to  grind  all  Mr.  Notley's  cane. 

I  cannot  say  that  the  arbitrators  have  gone  beyond  the  scope  of 
the  submission  in  awarding  damages  for  the  thirty- four  acres  as 
claimed,  and  I  accordingly  overrule  the  objections,  and  order  the 
award  to  be  entered  up  as  a  Judgment  ef  Court. 
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Opinion  op  the  Appellate  Court  by  Austin,  J, 

The  court  refer  to  the  opinion  of  the  Chief  Justice  below,  and 
add  that  the  only  question  is  whether  the  question  as  to  the  dam- 
ages awarded  for  not  grinding  the  plaintiff's  34  acres  of  cane  was 
within  the  terms  of  the  submission.  If  it  was  not,  then  the 
award  should  be  set  aside. 

Caldwell  on  Arbitration,  98,  99. 

<<  But  there  should  be  no  strained  construction  to  take  the  award 
out  of  the  submission." 

Billing  on  Award  121 :  Com.  Dig.  Art.  29. 

And  says  Lord  Eldon,  Chancellor,  in  Wood  vs.  Qrifflths^  1 
Swanst.  43,  cited  in  Billing  above :  «  In  modern  times,  in  con- 
struing an  award  it  has  been  considered  the  duty  of  the  Court  to 
find  that  it  is  certain  and  final,  instead  of  leaving  it  to  a  con- 
struction which  would  in  effect  destroy  nine-tenths  of  the  awards 
ever  made,  and  if  possible  put  one  consistent  sense  on  all  the 

terms." 

The  damage  to  the  thirty-four  acres  was  litigated,  and  we  think 
properly  so,  under  the  contract  of  April  1,  1878.  True,  the 
thirty-four  acres  were  planted  July  1,  1877,  but  when  the  contract 
was  made  they  were  standing  plant  cane. 

Clause  5  of  the  contract  says :  ««The  party  of  the  second  part 
agrees  to  grind  the  plant  cane  of  the  party  of  the  first  part  (not  to 
exceed  200  acres  in  each  year)  in  preference  to  any  other  cane, 
and  to  grind  the  rattoons  of  said  party  of  the  first  part  in  prefer- 
ence to  any  other  rattoons." 

And,  by  Clause  1,  the  party  of  the  first  part  agrees  to  plant  not 
less  than  150  acres  each  year  of  the  contract.  We  think  it  may 
be  fairly  said  that  Clause  5  refers  to  the  cane  standing  when  the 

contract  was  made. 

For  this  reason,  and  for  the  reasons  given  by  tl^  Chief  Justice, 
we  think  the  award  accorded  with  the  submission. 

If  the  question  as  to  the  thirty-four  acres  of  cane  was  not  pro- 
perly submitted,  it  may  still  be  litigated.  The  object  of  submis^ 
sions  to  arbitration  is  to  avoid  litigation. 

« *  The  presumption  in  the  favor  of  an  award  will  be  that  the 
duty  was  rightly  performed." 

J)oe  V8.  StilweUy  8  Ad.  &  El.,  645,  Lord  Denman,  C.  J. 
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The  judgment  must  be  affirmed  with  costs. 
J\  M.  ITatch,  for  plaintiff. 
S.  B.  DolCj  for  defendants. 
Honolula,  January  7,  1884. 
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APPBAIi  FROM  THE  DECISION  OF  THE  CHAKCELLOB. 

SPECiAii  Term,  December,  1883. 

J  ODD,  C.  J.,  MCCULLY  AND  AUSTIN,  J  J. 

A  bill  to  set  aside  the  second  of  two  alleged  Royal  Patents  for  the 
same  land,  dismissed,  it  appearing  that  the  so-called  second 
patent  was  the  original,  and  that  the  copy  made  of  it  in  the^ 
Laud  Office  Register  had  been  fraudulently  altered. 

Poverty  is  not  a  legal  excuse  foi  laches. 

Courts  of  Equity  follow  the  statute  of  limitations. 

In  an  action  to  cancel  a  Royal  Patent,  plaintiff  cannot,  as  in  eject- 
ment, recover  so  much  laud  as  he  is  entitled  to;  but  the  relief 
prayed  for  must  be  either  granted  or  denied. 

Opinion  op  the  Court,  by  McCuLiiY^  J» 

On  appeal  from  the  decision  of  the  Chancellor  dismissing  the 
bill. 

The  bill  sets  forth  that  a  Land  Commission  Award  was  made 
March  25,  1854,  to  Kalaeokekoi  (ancestor  of  the  plaintiff)  and  his 
heirs  for  certain  parcels  of  land  at  Kamakela,.  in  Honolulu  ;  that. 
on  the  6th  of  June,  1855,  a  Royal  Patent  for  the  said  awarded 
lands  was  issued  to  Kalaeokekoi,  his  heirs  and  assigns ;  that  at 
some  time  unknown  to  the  plaintiff,  but  believed  by  him  to  be  on 
or  after  the  said  6th  of  June,  1855,  a  Royal  Patent  for  the  same 
lands  was  issued  to  a  person  believed  by  the  plaintiff  to  be  one 
Kalakini,  now  deceased,  to  «  Kalaeokekoi  for  Kalakiui."  That 
the  plaintiff  believes  that  the  last-mentioned  patent  was  obtained 
l^  Kalakini  without  right,  through  fraud.    That  the  plaintiff  is 
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entitled  to  this  land  by  descent  from  Kalaeokekol  1st,  deceased 
intestate,  but  that  the  defendants  are  in  possession,,  claiming^ 
through  the  said  Kalakini  by  virtue  of  the  last- mentioned  Royal 
Patent.  And  by  amendment  after  demurrer^  that  his  mother, 
heir-at4aw  of  t^alaeokekoi  1st,  was  in  possession  from  his  death 
to  her  own  death  in  1869.  And  that  while  he  knew  of  the  wrong- 
ful possession  of  the  defendant,  he  was  then  and  for  a  long  time 
afterwards  too  poor  to  bring  suit  The  bill  prays  .that  the  second 
mentioned  Royal  Patent  may  be  surrendered,  ordered  to  be  ean- 
celled  by  the  €k)urt,.  and  that  defendants  be  enjoined  from  using 
the  same  as  a  defense  in  actions  to  recover  the  said  land. 

The  answer  denies,,  on  information  and  belief,  that  a  patent 
was  issued  to  Kalaeokekoi  and  his  heirs,  but  avers  that  it  was 
issued  to  Kalaeokekoi  for  Kalakini ;,  denies  fraud  or  mistake,  and 
avers  that  at  the  date  of  the  issue  thereof,  Kalakini  was  in  pos- 
session, and  has  held  by  herself  and  her  heirs,  the  defendants, 
till  now. 

BY  THE  COURT. 

I 

The  subject  matter  of  the  bill  is  the  Royal  Patent,  which  it  fa 
prayed  be  cancelled,  and  to  that  instrument,^  in  comparison  with 
the  record  in  the  Land  Office  and  the  copy  from  that  record  pro- 
duced by  petitioner,  we  have  given  much  examination.  The 
course  of  business  in  the  Laud  Office  ba»  been,  to  make  a  copy  in 
a  folio-register  of  each  Royal  Patent  before  delivery.  The  one 
original  document  is  the  patent  signed  by  the  King,  countersigned 
by  the  Minister,  and  Impressed  with  the  great  seal.  A  certified 
copy  from  the  register  can  be  obtained  by  any  person  on  payment 
of  the  prescribed  fee. 

The  i)ortions  of  the  two  patents  which  it  is  neceasary  to  com- 
ment upon  are  as  follows  (the  words  in.  italics  are  erased  from  the 
register,  and  the  words  which  follow  in  brackets  hav«t  been 
written  over  the  erasures,  the  petitioner's  copy  conforming  to  the 
altered  register) : 

No.  1985,  Royal  Patent,  upon  confirmation  of  the  Land  Com-^ 
mission.  Whereas,  the  Board  of  Commissioners  to  quiet  land 
titles  have,  by  their  decision,,  awarded  unto  Kalaeokekoi  for 
Kalakini  [for  his  heirs]  Land  Claim  6245,  No.  1,  an  estate  of 
freehold  less  than  allodial,   in  and  to  the  land  hereinafter  de* 
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scribed,  and  whereas,  the  said  (the  words  <<the  said"  crossed 
over  but  not  erased  in  the  register,  and  are  omiUed  in  the  peti- 
tioner's copy,)  Kaiakini  has  commuted  the  title,  as  awarded,  for  a 
lee  simple  title,  by  the  payment  of  the  sum  of  three  hundred  and 
forty  dollars  into  the  Treasury.  Therefore,  Kamehameha,  King, 
etc.,  etc.,  has  this  day  granted  and  given  absolutely,  in  fee  simple, 
ante  Kalaeokekoi  for  Kafakini  [his  heirs]  all  that  certain  piece  of 
land,  etc.  To  have  and  to  hold  the  above  granted  land  in  fee 
simple  unto  the  said  Kiilaeokekoi  for  Kaiakini  [his  heirs],  her 
heirs  and  assigns  forever,  etc. 

Both  instruments  are  dated  June  6,  1855. 

The  original  patent  before  us  proves  itself.  The  Court  takes 
Judicial  notice  of  the  signature  of  the  tlien  King,  Kamehameha 
IV.,  and  of  the  Kuhina  Nui,  Victoria  K.  Ivamamalu,  counter- 
signing it,  as  well  as  of  the  seal  affixed.  Two  members  of  the 
Court  have  also  personal  knowledge  of  these  signatures,  as  well 
as  of  the  handwriting  of  the  then  Chief  Clerk  of  the  Interior 
I>epartment,  by  whom  the  patent  is  written.  It  is  unquestion- 
ably the  authentic  uriginal  patent  issued  on  the  6th  of  June,  1855. 
There  Is  no  proof  whatever  to  support  the  allegation  that  an 
original  Boyal  Patent  was  issued  to  «  Kalaeokekoi  for  his  heirs," 
in  the  form  of  the  copy  which  the  petitioner  presents,  on  the  6th 
of  June,  1S55,  or  at  any  subsequent  day ;  and  all  the  inferences 
from  the  regular  course  of  business  in  the  Land  Office  are  that 
Ihere  were  not  two  original  patents  signed  by  the  King  and  coun- 
tersigned by  the  Minister,  issued  the  same  day  or  on  different 
days  to  different  parties,  for  the  same  piece  of  land. 

The  hypothesis  on  which  this  bill  is  brought  and  sought  to  be 
maintained,  therefore,  fails  at  its  initial  point. 

It  is  next  claimed,  in  argument,  that  this  genuine  patent  was 

issued  by  fraud  or  mistake,  and   that  subsequently,  the  mistake 

having  been  discovered,  the  register  was  amended  to  corresx)ond 

with  what  the  patent  should   have   been  made.     The  petitioner 

wholly  fails  to  show  any  proof  or  probabilities  in  support  of  this 

surmise.     On  ^he  other    hand,   the    facts  all    correspond   with 

another  hypothesis,  namely  :  that  at  some  time  after  the  issue  of 

the  patent,  the  register   was  fraudulently  altered  to  enable  the 
6 
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petitioner  to  present  such  a  certified  copy  as  he  now  bases  his 
claim  upon.  Two  things  defeat  the  attempt  Fir»t,  the  exist- 
ence of  the  original  and  authentic  patent.  The  parties  to  the 
scheme  may  have  reci^oned  on  the  loss  of  this  instrument,  as 
many  other  patents  have  been  lost,  destroyed  by  fire,  or  other 
casualty.  The  instrument  before  us  is  worn  by  handling  into 
pieces,  but  no  part  of  it  is  obliterated.  It  shows  what  was 
granted,  and  what  was  once  recorded  in  the  records  of  the  Land 
Oifice.  Secondly,  the  blunders  and  inconsistencies  in  the  altera- 
tions. The  altered  instrument  is  made  to  read  as  a  grant  to 
«  Kalaeokekoi  for  his  heirs,"  instead  of  to  Kalaeokekoi  and  his 
heirs,  which  is  averred  in  the  bill,  and  which  would  have  been 
the  proper  grant  if  it  had  been  to  Kalaeokekoi.  The  habendum 
has  the  double  blunder  of  reading  <<  to  the  sai«l  Kalaeokekoi  tor 
his  her  heirs."  It  should  be  said  that  Kalaeokekoi  was  a  man 
and  Kalakini  was  a  woman,  so  that  In  the  original  the  pronoun 
her  is  used  throughout,  while  the  alterations  to  «his"  failed  to 
erase  or  ciiange  the  last  <<her."  And  in  the  beginning  of  the 
instrument  there  is  the  amazing  oversight  of  leaving  it  to  read 
that,  whereas  Kalakini  has  paid  a  commutation  of  $840,  a  fee 
simple  title  is  accordingly  granted  to  Kalaeokekoi. 

The  alterations  are  so  imperfectly  and  Inconsistently  made  that 
the  regi*ster  could  be  restored  to  its  original  verity,  even  without 
the  aid  of  the  extant  original  patent. 

The  Court  is  asked  to  cancel  an  authentic  Royal  Patent  in  favor 
of  a  record  bearing  such  badges  of  fraudulent  alteration.  This 
cannot  be  done. 

But  the  petitioner  contends  that  the  original  Royal  Patent  to 
Kalaeokekoi  for  Kalakini  should  be  cancelled,  as  being  at  variance 
from  the  award,  which  was  made  to  Kalaeokekoi  for  his  heirs. 

The  petitioner  avers  possession  in  his  ancestor  of  the  granted 
lands  for  a  i»rescriptive  term.  This  is  denied  by  respondent, 
and  on  examination  of  the  proofs,  we  find  that  the  possession  of 
the  major  part  of  the  land  was  in  the  heirs  of  Kalakini  since 
1862,  and  as  to  the  remaining  part,  there  was  undi.sputed  pos- 
session for  fifteen  years.  The  petitioner  has  shown  that  he 
became  of  legal  age  about  a  year  after  the  Royal  Patent  was 
issued,  and  was  under  no  disability,  except  that  of  poverty,  which 
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cannot  be  seriously  contended  to  be  a  legal  excuse  for  his  laches. 
The  possession  of  the  respondent  should  have  put  him  on  enquiry. 
Courts  of  equity  act  in  obedience  to  the  statute  of  limitations, 
and  as  the  larger  part  of  the  estate  is  shown  to  have  been  in  the 
possession  of  respondents  for  twenty  years,  the  statute  is  a  com- 
plete defense,  and  compels  equity  to  deny  relief  on  the  ground  of 
laches. 

See  KcUakaita  etaL  vs.  Keaweamahi  et  al.j  4  Hawn.  Bepts.  477. 

So  far  as  the.Boyal  Patent  covers  the  land  shown  to  have  been 
in  respondent's  possession  for  a  less  period  than  the  statutory 
limit,  that  is,  for  fifteen  years,  we  thinlc  that  the  petitioner  is 
not  entitled  to  relief.  This  is  not  an  action  of  ejectment,  wherein 
the  plaintiff  can  recover  so  much  of  the  real  estate  as  he  has 
shown  title  to,  but  it  is  a  bill  to  cancel  the  whole  patent,  and  the 
petitioner  niust  either  have  the  relief  prayed  for,  or  it  must  be 
denied  him. 

We  think  this  sufficient  upon  which  to  dismiss  the  bill.  But 
if  only  fifteen  years  of  adverse  possession  of  respondents  be  con- 
sidered as  shown,  this,  under  the  circumstances  of  this  case,  is 
evidence  of  such  laches  on  the  part  of  the  petitioner  in  the  prose- 
cution of  his  rights,  and  of  such  unreasonably  long  acquiescence 
in  the  assertion  of  the  adverse  claims  of  the  respondent,  as  to  oblige 
equity  to  decline  to  interfere  in  his  behalf. 

Story's  Equity  Juris.,  Sec.  1520  and  notes,  may  be  referred  to 
as  supporting  this  doctrine. 

BUI  dismis.sed. 

I>ole  and  Bickertoriy  for  petitioner. 

Match  and  Brown^  for  respondents* 

Honolulu,  January  8,  1884. 
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CHAS.  A.  CHAPIN  vs.  T.  P.  TISDALE  eC  al. 

Exceptions  from  the  ruling  of  McCuLiiY,  J. 

Special  Term,  December,  1888. 

JuDD,  C.  J.,  McCuLLY  and  Austin,  J  J. 

Ad  agreement  contained  the  following  clause :  ''And  it  is  also  further 
'*  agreed  in  consideration  of  the  distance  from  said  mill  that 
'*  the  parties  of  the  first  part  their  heirs  and  assigns  will  pay 
''  to  Charles  A.  Chapin  his  heirs  and  assigns  the  sum  of  three 
**  (3.00)  dollars  per  ton  on  all  the  sugar  produced  from  thirty-seven 
''  and  one-half  (37^)  acres  of  cane,  and  rattoons  of  each  crop,  dur- 
''  ingthe  above  term  of  ten  years,' said  number  of  tons  per  acre  to 
"  be  an  average  of  the  entire  crop  of  cane  and  rattoons  each  year." 

The  words  ''  37}  acres  of  cane  and  rattoons/'  held  to  mean  37}  acres  of 
both  together,  not  37}  acres  of  each. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

This  is  an  action  for  an  alleged  breach  of  covenant  contained 
in  an  agreement  between  the  parties.  The  plaintiff,  and  another 
who  has  now  parted  with  his  interest,  therein  agrees  to  plant  not 
le^ss  than  75  and  not  more  than  150  acres  of  sugar  cane  yearly  for 
the  term  of  ten  years,  irrespective  of  rattoons,,  and  the  defendants 
agree  to  grind  and  manufacture  the  same  for  a  certain  share 
stated.  The  agreement  is  lengthy  and  goes  into  many  particulars. 
The  covenant  upon  which  this  action  is  based,  ia»  as  follows : 

« And  it  is  abo  further  agreed  in  consideration  of  the  distance 

<  from  said  mill  that  the  parties  of  the  first  part  their  heirs  and 

<  assigns  will  pay  to  Charles  A.  Chapin  his  heirs  and  assigns  the 

<  sum  of  three  (3.00)  dollars  per  ton  on  all  the  sugar  produced  from 

<  thirty-seven  and  one-half  (37})  acres  of  cane,  and  rattoons  of 

<  each  crop,  during  the  above  term  of  ten  years,  said  number  of 

<  tons  per  acre  to  be  an  average  of  the  entire  crop  of  cane  and 

<  rattoons  each  year." 

The  plaintiff  claims  the  sum  of  $800.60,  being  the  sum  of  three 
dollars  a  ton  upon  sugar  made  from  37}  acres  of  plant  cane  and 
37}  acres  of  rattoonSi  and  requested  the  presiding  Justice  to  charge 
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the  jury  that  he  was  entitled  to  this  sura  upon  a  proper  construction 
of  the  agreement  The  court  declined  to  grant  this  instruction, 
but  directed  the  jury  to  find  a  verdict  for  the  plaintiflf  for  $431.72, 
being  a  sum  at  the  rate  of  $3.00  per  ton  upon  37}  acres. 

We  are  now  to  decide  what  is  meant  by  the  words  «« thirty- 
seven  and  one-half  acres  of  cane  and  rattoons."  Do  they  mean 
thirty-seven  and  one-half  acres  each  of  cane  and  rattoons,  that  is, 
seventy-five  acres  of  sugar-cane  composed  of  either  or  both  plant 
cane  and  rattoons,  or  thirty-seven  and  one-half  acres  of  cane  only, 
whether  the  same  be  plant  cane  or  rattoons  ? 

Words  in  a  contract  are  to  be  construed  in  their  plain  and  ordi- 
nary meaning,  and  where  a  meaning  can  be  derived  from  them 
without  the  interpolation  of  other  words,  this  meaning  must  be 
received  as  the  one  intended  by  the  parties.  To  give  the  words 
« thirty-seven  and  one-half  acres  of  cane  and  rattoons,"  the  mean- 
ing contended  for  by  the  plaintiff,  would  require  that  the  word 
<*each"  be  insarted,  or  soma  other  word  to  show  that  it  was  in- 
tended that  37}  acres  of  plant  cane  and  also  37}  acres  of  rattoons 
was  to  be  reckoned  as  the  average  upon  which  the  sum  of  $3.00  per 
ton  of  HUgar  produced  therefrom  was  to  be  paid. 

We  are  not  impressed  with  the  argument  that  as  75  acres  wa| 
the  minimum  acreage  to  be  planted  each  year,  this  must  be  as- 

» 

samed  to  be  the  acreage  on  which  the  $3.00  per  ton  was  to  be  as- 
sessed, for  the  cane  raised  on  this  amount  of  land  would  .t>e  all 
plant  cane  and  not  rattoons.  Moreover  the  distance  from  the  mill 
was  the  consideration  for  this  allowance  and  not  the  quality  of  the 
cane  to  be  carted,  whether  plant  or  rattoons,  it  not  appearing  that 
onc'is  more  difficult  to  cart  than  the  other. 

By  Section  16  of  the  Civil  Code,  "  each  of  the  terms  or  and  and 
has  the  meaning  of  the  other  or  both,  when  the  subject  matter, 
sense  and  connection  require  such  construction."  The  word  «and" 
between  <*cane"  and  "rations"  means  bath  <<and"  and  "or,"  and 
applying  this  rule  of  construction  to  the  words  of  the  contract,  it 
may  be  read  as  follows:  $3.00  per  ton  was  to  be  paid  by  the  de- 
fendants on  all  the  sugar  produced  from  thirty-seven  and  one-half 
acres  of  cane  and  (or)  rattoons,.  U  is  immaterial  which,  for  the  num- 
ber of  tons  was  to  be  an  average  of  the  entire  crop  of  cane  and 
rattoons  each  year. 
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As  to  the  matter  of  carting,  the  cane  and  rattoons  were  not  sep- 
arated in  the  contract  If  there  were  to  be  thirty-seven  and  one- 
half  acres  of  cane  and  thirty-seven  and  one-half  acres  of  rattoons^ 
to  average  the  tons  per  acre  of  plant  cane  and  rattoons  separately 
to  tne  wiiole  acreage  of  plant  cane  and  rattoons  would  be  unfair 

and  was  not  intended. 

The  exceptions  are  overruled^ 
JE.  Preston^  for  plaintiff. 

F.  M,  Hatchj  for  defendants. 

Honolulu,  January  8,  1884. 


CECIL  BROWN,  Administrator,  vs.  BISHOP  4k  CO. 

Exceptions  from  the  decision  of  the  Chief  Justice. 

Special  Term,  Deceacber,  1883. 

JuDD,  C.  J.,  McCuiiiiY  and  Austin,  J  J. 

An  account  in  a  savings  bank  pass-book  was  headed  '*  B.  A  Co.  in 
account  with  L.  K:  to  order  of  his  father,  K./'  and  it  was  a  rule  of 
the  bank  to  pay  only  to  the  person  to  whose  order  the  deposit  was 
payable,  and  only  on  presentatiou  of  pass-book :  the  bank  paid 
it  to  the  administrator  of  K.  (the  father),  who  held  the  pass  book: 
held  that  the  administrator  of  the  son  could  not  recover  the  de- 
posit from  the  bank. 

Money  deposited  in  a  sayings  bank  by  a  father,  to  account  of  his  son 
but  payable  to  order  of  himself,  is  an  incomplete  gift  inter  vivos^ 
and  does  not  pass  title  to  the  son,  for  there  is  no  delivery  to  the 
son  or  to  a  third  party  for  him. 

Decision  of  the  Chief  Justice  affirmed. 

Opinion  of  the  Court  by  Austin,  J. 

This  is  an  action  of  assumpsit  in  which  the  Chief  Justice  below 
directed  a  verdict  for  the  defendants. 
The  facts  upon  which  the  plaintiff  claimed  to  recover  are  sub- 
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stantlally  as  follows:  The  defendants  are  bankers  and  have  a 
department  of  their  business  wliich  they  term  a  Savings  Bank. 
A  pass-book  on  this  Savings  Bank  is  presented,  which  showA  a  de- 
posit on  April  11th,  1879,  of  three  hundred  dollars  in  silver,  and 
credits  of  interest,  making  with  the  principal  on  March  11,  1888| 
the  sum  of  $372.71. 

These  deposits  are  preceded  by  the  statement,  "Bishop  &  Co. 
in  account  with  Lukela  Kaaimanu  to  order  of  his  father,  Kaai- 
manu." 

The  plaintiff  sues  as  administrator  of  Lukela  Kaaimanu,  who 
died  a  minor,  and  who  was  the  son  of  Kaaimanu,  who  is  also 
dead,  and  whose  admini.strator  duly  appointed  was,  as  such,  paid 
the  sum  claimed  by  the  defendant  on  March  13,  1888,  on  presenta- 
tion by  him  of  the  said  pass-book  and  letters  of  administration.  It 
was  also  shown  that  it  was  a  rule  of  the  bank  to  pay  deposits  only 
on  presentation  of  the  deposit  book,  and  also  a  rule  to  pay  only  to 
the  person  to  whose  order  the  money  was  payable  and  not  to  the 
person  for  whose  benefit  the  money  was  deposited.  A  demand 
and  refusal  of  payment  by  the  defendant  to  the  plaintiff  was  also 
shown. 

The  best  view  that  can  be  taken  for  the  plaintiff  is  that  the 
fund  belonged  to  his  intestate,  and  that  he  allowed  his  father, 
Kaaimanu,  to  keep  his  bank  book,  and  made  the  money  men- 
tioned in  it  payable  to  his  father's  order,  and  told  the  defendants, 
in  writing,  so  to  pay  it.  But  that  his  own  death,  and  the  death 
of  his  father  also,  were  each  sufficient  to  revoke  the  power  to 
draw  the  money  in  behalf  of  the  father's  estate,  and  so  the 
money  was  improperly  paid  over. 

This  view  cannot  be  sustained.  The  words  in  the  bank  book 
were  sufficient  to  constitute  a  valid  direction  to  the  defendants 
to  pay  the  money  only  to  the  order  of  the  father.  From  it  the 
defendants  had  a  right  to  infer  that  the  father  had,  for  value 
given  by  him,  the  right  to  draw  the  inoney.  The  delivery  of 
the  book,  and  the  words  written  in  it,  were  equivalent  to  a  draft 
or  a  ciieck  on  the  defendants'  bank,  payable  to  the  order  of  the 
father,  and  at  the  father's  death  his  administrator  could  draw  the 
money,  as  he  could  on  such  a  draft  or  check.  The  defendants 
were  not  agents  of  anybody.     They  were  mere  depositories.     As 
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such  they  were  bound  to  deliver  the  money  to  the  father  or  his 
representative,  as  directed  by  the  boo,  the  bailor. 

See  Story  on  Bailments,  Sees.  102,  103,  104  aod  107. 

If,  before  payment,  the  plaintiff  had  notified  the  defendants  not 
to  pay  the  money,  the  civie  might  have  been  different,  but  there 
is  no  such  pretense.     Id.,  Section  104. 

Furthermore,  w»  think  that  the  rules  of  the  defendants,  as  a 
Baving:^  bank,  which  were  proved,  were  binding  upon  the 
plaintiff'^  intestate  as  a  depositor,  and  that  under  those  rules  the 
defendants  properly  made  the  payments  to  the  father's  admlDls- 
trator.     , 

WaU  vs.  Provident  ItutUuOon,  8  Allen,  96:  21  N.  Y.,  648. 

But  the  facts  show  that  when  the  deposit  was  made  the  plsiD- 
tlff's  Intestate  was  an  infant;  and  the  presumption  would  be 
that  the  father  deposited  his  own  money;  that  he  retained  the 
possession  of  the  bank  book,  and  caused  the  money  to  b^  made 
payable  to  his  own  order.  It  would  seem  that  he  intended  a  gift 
of  the  money  to  the  son.  But  by  his  acts  he  controlled  and  in- 
tended to  lieep  control  of  the  fund.  If  this  were  so,  the  gift  was 
incomplete,  because  there  was  no  delivery. 

In  Little  vs.  WiUeta,  55  Barb.  125-9,  the  Court  declare  what 
we  think  is  the  true  rule,  that  "-No  gift  inter  vivog  is  sustained 
as  conferring  title  unless  the  change  of  possession  be  positive, 
and  the  donor  in  no  condition  to  re-poasess  himself  of  the  subfect 
matter  of  the  gift  or  to  recall  the  same." 

Further:  la  Phelps  vs.  Phelpa,  2S  Baih.  121,  it  is  held  that  "A 
mere  promise  to  give  money  cannot  be  enforced,  even  if  put  in 
the  form  of  a  promissory  note  ;  nor  can  such  a  note,  when  given 
by  a  parent  to  a  child,  t>e  'enforced  against  the  maker's  estate 
after  his  death." 

See  also  Harris  vs.  Clark,  3  Comstock  93,  where  a  draft  upon  a 
third  person  was  given  by  a  donor  to  a  donee,  which  tt  was  held 
could  not  be  enforced  as  a  gift  xgain^t  the  donor's  estate  after  his 
death.     Also,  Brabook  vs.  Boglon  Bank,  104  Mass. ,  228. 

The  plaintiff  claims  that  in  this  case  there  was  a  delivery  by 
the  donor  to  a  third  party,  the  defendants,  for  the  donee,  and  that 
this  makes  the  delivery  suHlcient. 

This  would  have   been  so  bad  the  deposit  been  made  without 
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the  condition  attached,  that  it  should  be  paid  to  the  depositor's 
own  order. 

The  exceptions  must  be  overruled. 

-F.  M,  Hatch,  for  petitioner. 

A,  S.  Hartwellf  for  defendant. 

Honolulu,  January  10,  1884. 


J.  M.  HEBEING  vs.  C.  T.  GULICK,  Minister  of  Interior. 

AppBAii  FROM  Decision  of  Austin,  J.,  Sustaining  Demubbeb. 

SPECIAXi  Tebm,  Decembeb,  1883. 

JuDD,  C.  J.;  McCuiiLY  and  Austin,  J  J. 

A  statute  providing  an  adequate  remedy  for  private  parties  damaged 
by  the  taking  of  their  land  for  public  use,  supersedes  the  remedy 
at  common  law. 

Opinion  op  the  Coubt  by  Judd,  C.  J. 

This  is  an  action  on  the  case  claiming  $1,500  damages  for  the 
talking  and  appropriating  by  defendant's  predecessors  in  office 
of  certain  water  from  plaintiff's  laud  in  Makiki  valley.  This  is 
demurred  to  on  the  ground  that  an  Act  of  the  Legisfature,  pa.ssed 
in  1860  and  amended  in  1878,  authorized  certain  land  and  water 
within  certain  prescribed  limits  in  the  range  of  mountains  back 
of  Honolulu  to  be  condemned  for  the  purposes  of  the  Honolulu 
Water  Works,  and  provided  for  the  appointment  of  commission- 
ers to  assess  the  damages  to  individuals  thus  sustained,  and  that 
tbe  plaintiff's  land  is  situated  within  these  limits,  but  that  the 
complaint  does  not  set  forth  that  application  had  been  made  to 
the  commissioners  to  settle  the  plaintiff's  claim,  or  that  any  statu- 
tory steps  had  been  taken  to  secure  it.  The  position  of  the  de- 
fendant, on  argument,  was  that  the  common  law  remedy  of  the 
plaintiff  for  the  injury  complained  of  is  superseded  by  the  statute 
-referred  to.    This  is,  in  effect,  a  plea  to  the  Jurisdiction,  for  if 
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the  Court  Bhould  hold  that  the  statutory  remedy  was  exclusivei 
no  amendment  could  cure  the  complaint. 

The  rule  of  the  law  is  that  «<when  the  remedy  provided  by  stat- 
ute is  complete,  the  common  law  remedy  is  superseded  bjf  the  stat 
ute,  and  the  person  injnred  must  pursue  the  course  pointed  out  by 
the  Act.  In  such  case  the  statutory  remedy  is  not  merely  cumulat- 
ive upon  the  common  law  action,  but  an  entire  substitution  for  It, 
and  must  be  exclusively  pursued,"  Mills  Em.  Domain,  Sec.  87. 
The  cases  sustaining  this  view  are  Hagg  vs.  Worcester,  13  Gray, 
601 ;  Stevens  vs.  Middlesex,  12  Mass.,  466 ;  Calkin  vs.  Baldwin^ 
4  Wend.,  667;  Hovey  vs.  Mayo,  43  Me.,  322,  and  many  others. 

In  Brewer  vs.  Chase,  3  Hawn.,  136,  this  Court  held  that  '<It  is 
a  general  rule,  where  the  common  law  prevails,  that  a  statute 
remedy  is  merely  cumulative,  unless  the  common  law  remedy  is 
expressly  or  impliedly  repealed.  But  if  a  statute  confers  a  right 
and  an  adequate  means  of  protecting  it,  the  statutory  remedy  is 
exclusive,  and  if  the  enforcing  tribunal  is  specified,  that  alone 
can  be  resorted  to."  This  principle  was  affirmed  in  Stone  vs., 
Allen,  3  Hawn.  B.  621. 

Says  Cooley  on  TortH,  p.  652,  <<But  the  common  law  remedy 
may  be  excluded  by  implication,  as  well  as  by  express  negative 
words,  and  where  that  which  constitutes  the  actionable  wrong  is 
permitted  on  public  grounds,  but  on  condition  that  compensation 
be  made,  and  the  statute  provides  an  adequate  remedy  whereby 
the  party  injured  may  obtain  redress,  the  inference  that  it  was 
intended  to  be  the  sole  remedy  must  generally  be  conclusive.  It 
has  been  so  held  in  many  cases  where  land  or  other  property  has 
been  taken  for  public  use  under  the  eminent  domain." 

As  early  as  1816,  Parker,  C.  J.  (in  Stevens  vs.  Middlesex  Canal, 
12  Mass.,  466),  held  <»that  where  the  Legislature  authorizes  the 
making  a  canal,  and  provides  a  special  mode  of  redress  for  those 
who  are  injured  in  their  property  by  the  natural  and  necessary 
effect  of  making  the  canal,  no  action  for  such  injury  lies  at  the 
common  law."  The  learned  Judge  says :  «  The  Legislature  has 
taken  care  to  provide  a  cheap,  easy  and  convenient  mode  of  re- 
dress for  all  who  might  suffer  by  the  accomplishment  of  a  great 
public  object,  and  it  must  be  considered  as  intended  by  it  to  deny 
the  remedy  at  common  law.'' 
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The  same  principle  is  stated  by  Hoar,  J.,  in  City  of  Worcester 
vs.  Commissioners  of  fVorcestery  100  Mass.,  106,  as  follows:  <<The 
£:eneral  policy  of  the  law  in  regard  to  private  property  taken  for 
public  U9e  is  undoubtedly  this :  That  the  estimate  of  damages 
shall  be  made  in  the  first  place  by  or  under  the  authority  of  some 
tribunal  by  whom  it  can  be  made  more  promptly  and  cheaply 
than  by  the  intervention  of  a  Jury«" 

The  Act  of  the  Hawaiian  Legislature,  p.  24,  Laws  of  1860, 
<<  authorizing  the  Minister  of  Interior  to  take  possession  of  what* 
ever  land  and  water  may.  be  required  for  the  use  of  the  Honolulu 
Water  Works,"  provides  that  compensation  shall  be  made  to  those 
injured  thereby,  and  an  adequate  remedy  is  provided  by  which 
tiiey  can  obtain  redress,  and  by  all  the  authorities  the  inference 
that  this  was  intended  to  be  the  sole  remedy  is  conclusive. 

The  appeal  is  dismissed  and  demurrer  sustained. 

W.  A.  Kinney  and  S.  B.  Dole^  for  plaintiff. 

W.  A.  Whiting  and  C  W.  Ashford^  for  defendant. 

Honolulu,  January  12,  1^84. 


THE  KING  vs.  AH  LIN. 

exceftionb  fbom  the  decision  of  judd,  g«  j« 

Special  Term,  December,  1883. 

JuDD,  C.  J.,  McCuiiLY  and  Austin,  J  J. 

A  Cabinet  Minlstert  who  holds  the  office  of  Attorney- General  ad 
interim^  held,  following  Bex  vs.  Kanaau,  3  Hawn.,  669,  to  be  de 
facto  duly  qualified  to  present  an  indictment :  whether  he  is 
Attomey-Generai  de  jure^  will  not  be  oonsidered  on  motion  to 
quash  an  indictment  drawn  by  him. 

Opinion  op  the  Court,  by  Austin,  J. 

This  case  comes  here  on  exceptions  to  the  decision  of  the  Court 
overruling  a  motion  to  quash  the  indictment  against  the  defend- 
ant for  perjury,  on  the  ground  that  it  was  not  drawn  by  a  duly 
qualified  Attorney-General  or  his  deputy. 


»«  \ 


60  DECEMBER,  1883, 

The  facts  are  conceded  to  be  that,  in  May,  1883,  Walter  Murray 
Gibson,  Minister  of  Foreign  Affairs,  was  appointed  by  the  King 
Attorney-General  od  interim^  in  place  of  Edward  Preston, 
Attorney-General,  resigned,  and  that  he  held  the  position  and 
acted  as  such  Attorney-General  tili  the  October  Term  of  the  Court 
at  Honoluiu,  when  by  W.  Austin  Whiting,  hid  deputy  appointed, 
the  indictment  was  presented,  and  the  motion  to  quash  it  was 
made. 

The  Court  have  carefully  examined  their  decision  in  Banco  in 
Hex  vs.  Wm.  Kanaau^  3  Hawn«,  669,.  in  which  Chief  Justice 
Harris  delivered  the  opinion,  and  think  they  are  bound  by  it. 

In  that  case,  John  S.  Walker,  Minister  of  Finance,  was  ap- 
pointed Attorney-General  ad  interim^  and  a  motion  similar  to  the 
motion  made  in  this  case  was  made  and  denied. 

The  Chief  Justice  says :  « It  is  said  that  the  Constitution  con- 
templates that  there  should  be  four  advisers  to  the  King — Cabinet 
Officers — ^and  that  it  is  not  conforming  with  the  Constitution 
when  two  of  these  offices  are  held  by  one  person.  This  may  be 
all  very  true,  and  it  may  be  that  a  prolonged  neglect  to  fill  all  the 
offices  would  be  a  neglect  to  perform  the  duties  required  by  the 
Constitution  in  this  respect,  but  it  by  no  means  follows  that,  in 
case  of  a  vacancy  occurring  by  death  or  otherwise,  His  Majesty 
must  till  it  up  precipitately,  without  taking  time  to  consider,  and 
that  he  cannot  delegate  the  authority  to  act  for  the  time  being  to 
another  Ministerial  officer,  or  that  all  or  any  of  the  functions  of 
government  mudt  be  suspended." 

We  believe  this  to  be  a  sound  exposition  of  the  law. 

It  follows  that  Walter  M.  Gibson  was  duly  appointed  Attorney- 
General  by  His  Majesty,  and  began  to  hold  the  office  de  jttre. 
But  it  is  now  said  that  on  this  motion  to  quash  the  indictment, 
which  is  a  matter  between  the  King  and  people  and  the  defend- 
ant, and  to  which  Walter  Murray  Gibson  is  not  a  party,  the 
Court  by  this  summary  process  shall  decide  that,  owing  to  lapse 
of  time,  he  has  become  only  Attorney-General  de  factOf  and  that 
he  shall  be  ousted  from  office.     We  think  this  cannot  be  so  done* 

In  Fowler  vs.  Beebe.  et  (U.,  9  Mass.,  231,  234,  Parsons,  C.  J.,  says 
that  «  Mr.  Smith  (whose  right  to  hold  the  office  of  Sheriff  was 
questioned  collaterally)  is  no  party  to  this  record,  nor  can  he  be 
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legally  heard  in  the  discussion  of  this  plea;  although  our  de- 
ciMon  would  as  effectually  decide  on  his  title  to  the  office  as  if  he 
were  a  party.  This  would  be  judging  a  man  unheard,  contrary  to 
natural  equity  and  the  policy  of  the  law." 

«  From  considerations  like  these  arises  the  distinction  between 
holding  an  office  de  facto  and  dejure." 

<<  We  do  not  decide  whether  he  is  Sheriff  dejure  of  the  county 
of  Hampden  or  has  intruded  himself  into  the  office,  but  as  we 
are  of  opinion  that  he  is  Sheriff  in  fact,  we  hold  that  is  sufficient." 

Kent,  in  his  Commentaries,  Vol.  3,  p.  295,  says :  « In  the  case 
of  public  officers  who  are  such  de  facto^  acting  under  color  of 
office  by  an  election  or  appointment  not  strictly  legal,  or  without 
having  qualified  themselves  by  the' requisite  tests,  or  by  holding 
over  after  the  period  prescribed  for  a  new  appointment,  as  in  the 
case  of  sheriffs,  constables,  etc.,  their  acts  are  held  valid  as 
respects  the  rights  of  third  persons  who  have  an  interest  in  them, 
and  as  concerns  the  public,  in  order  to  prevent  a  failure  of 
Justice." 

In  Sheehan^s  case,  which  was  a  motion  to  discharge  a  man  on 
habeas  corpus,  who  had  been  convicted,  as  he  claimed,  by  a  Court 
which  was  only  a  Court  de  facto:  (122  Mass.,  445,  446:)  Gray, 
C.  J.,  decides  as  did  C.  J.  Parsons  in  the  9th  Mass.  case  cited, 
and  says,  to  decide  otherwise  would  be  <<incoa<jistent  with  the 
convenience  and  security  of  the  public,"  and  further  says: 
*<The  appropriate  form  of  trying  his  right  to  exercise  the  office 
of  a  justice  is  by  information  in  behalf  of  the  commonwealth,  or 
perhaps  by  action  against  him  by  the  person  injured." 

See  also  9  Mass.,  284. 

The  doctrine  of  these  cases  as  to  officers  de  facto  is  sustained 
by  a  long  line  of  authorities  in  England  and  America,  and  we 
have  found  none  questioning  it. 

See  State  vs.  Carroll,  38  Conn.,  449,  454-458,  where  Butler, 
€.  J.,  makes  an  exhaustive  examination  of  English  and  Ameri- 
can authorities,  commencing  with  the  case  of  the  Abbe  of 
Fontaine,  reported  in  the  year  books  in  1431,  where  it  is  believed 
the  doctrine  was  first  established  and  reported,  and  finds  scarcely 
a  case  against  it  from  then  to  the  present  time. 

See    Woodside  vs.    Wagg^  71  Maine,  207 ;  Brovm  vs.  Lunt,  87 
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Maine,  423,  433 ;  Pepin  V8.  Lachenmeyerj  45  N.  Y.,  27,  32  ;  iVei* 
son  V8.  The  People,,  23  N.  Y.,  294. 

These  authorities  are  sufficient  on  which  to  overrule  the  ex- 
ceptions. .  t^ 

In  this  case  the  defendant  claims  that  he  has  no  remedy  by 
quo  loarrantOj  because  the  officer  is  the  Attorney-General,  and  he 
has  charge  of  moving  for  that  remedy. 

We  are  not  called  upon  to  decide  now  what  remedy  the  de- 
lendant  might  have,  but  only  to  decide  as  to  the  validiliy  of  the 
retnedy  here  sought.  But  the  cases  in  9  and  122  Mass.,  cited, 
are  authority  for  saying  that  the  defendant,  who  is  aggrieved, 
might  proceed  directly  to  attack  the  officer  who  wrongs  hira. 

We  think  he  would  have  such  a  right  under  the  Constitution. 

The  exceptions  are  overruled.  , 

TF,  A.  Whiting,  Deputy  Attorney-General,  for  the  Crown. 

A,  A^.  Hartwell,  and  Smith  d:  Thurston,  for  prisoner. 

Honolulu,  January  14,  1884. 


KAMALU  vs.  JOSEPH  LOVELL. 

Exceptions. 

Spboial  Tebm,  Decbmbeb,  1888. 

JuDD,  C.  J.,  McCuLiiY  and  Austin,  J  J. 

After  lapse  of  time,  and  under  circumstances  of  assent  and  possseaslon 
the  testimony  of  a  grantor  will  not  be  held  sufficient  in  law  to  aei 
aside  his  deed. 

The  equitable  doctrine  of  laches  may  reasonably  be  applied  to  an 
ejectment  suit  depending  on  the  validity  of  a  deed. 

The  Court  need  not  submit  the  case  to  the  Jury,  if  there  is  no  evidence 
upon  which  the  jury  can  find  a  vecdict  for  the  party  who  has  the 
burden  of  proof. 

Opinion  of  the  Court  by  MoCully,  J. 
Upon  a  previous  trial  of  this  cause  verdict  was  rendered  for 
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the  plaintiff.  Exceptions  to  this  finding  were  sustained  by  the 
Court — see  KamcUuvs,  LoveUj  4  Hawn.  601^n  the  ground  that 
there  was  no  evidence  tending  to  attack  the  deed  by  which  the 
defendant  held,  executed  in  1859  and  on  record  since  1863.  and 
coming  from  the  custody  of  the  defendant's  privies,  except  the 
denial  of  the  alleged  grantors,  IlTuuanu  and  his  wife,  Joining  to 
release  dower. 

Upon  the  ensuing  trial  the  presiding  Justice  ordered  a  verdict 
for  the  defendant.  The  plaintiff  excepts  and  contends  that  there 
w&9  evidence  in  corroboration  of  the  testimony  given  again  by 
Nauana  and  his  wife,  the  grantors,  denying  their  execution  of 
the  deed,  which  ought  to  have  been  submitted  to  the  Jury.  We 
have  examined  the  evidence  as  sent  up  in  the  bill  of  exceptions. 
Taking  out  the  tesdmony  of  the  grantors  we  find  no  evidence  to 
support  the  plaintiff's  proposition  that  the  alleged  deed  was 
fraudulent. 

The  effect  of  the  other  testimony  is  that  the  alleged  grantors,  on 
returning  from  a  visit  to  Honolulu,  stated  that  they  had  sold  their 
land.  This  was  in  1855.  The  defendant  entered  into  pos* 
session,  claiming  under  that  deed,  in  1865.  The  plaintiff  claims 
that  this  was  a  permissive  and  not  adverse  possession.  This  is 
not  supported  by  the  evidence.  The  plaintiff,  therefore,  upon  the 
second  trial  made  no  case  on  wnich,  by  the  ruling  of  the  Court  in 
Banco,  a  verdict  for  him  could  be  sustained.  The  ruling  that  after 
such  a  lapse  of  time,  and  under  the  circumstances  of  assent  and 
possession,  the  mere  testimony  of  the  grantor  will  not  be  held  suf- 
ficient in  law  to  set  aside  his  deed,  is  supported  by  the  doctrine  of 
laches,  an  equitable  doctrine,  but  which  may  be  reasonably  ap» 
plied  to  the  present  case  where  the  controversy  depends  on  the 
validity  of  a  deed. 

See  Story's  Eq.^  Juris.,  gl520.  Smith  vs.  Clay,  3  Brown  Lead* 
Cases,  639.  Norris  vs.  LabreCj  58  Me.,  260.  Evart  vs.  Bacon^ 
99  Mass.,  215.     Conant  vs.  PerkinSy  107  Mass.,  71. 

If  a  verdict  for  the  plaintiff  must  have  been  set  aside  again, 
eui  bono  to  leave  it  to  the  jury  to  determine  the  verdict.  The  au«^ 
thority  of  the  Court  to  order  a  verdict  is  set  forth  by  Mr.  Justice 
Clifford,  delivering  the  opinion  of  the  Supreme  Court  in  Commis^ 
sUmers  vs^  Clarke  94  U.  S.  Supreme  Court,  at  p.  284»    He  eays^ 
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<<  Judges  are  no  longer  required  to  submit  a  case  to  the  Jury 
merely  because  some  evidence  has  been  introduced  by  the  party 
having  the  burden  of  proof,  unless  the  evidence  be  of  such  a  charac- 
ter that  it  would  warrant  the  jury  to  proceed  in  finding  a  verdict 
in  favor  of  the  party  introducing  such  evidence.  Decided  cases 
may  be  found  where  it  is  held  that  if  there  is  a  scintilla  of  evi- 
dence  in  support  of  a  case,  the  Judge  is  bound  to  leave  it  to  the 
Jury ;  but  the  modern  decisions  have  established  a  mor^  reason- 
able rule,  to  wit,  that  before  the  evidence  is  left  to  the  jury,  there 
is  or  may  be  in  every  case  a  preliminary  ^question  for  the  Judge, 
not  whether  there  is  literally  no  evidence,  but  whether  there  is 
any  upon  which  a  Jury  can  properly  proceed  to  find  a  verdict  for 
the  pa^ty  producing  it,  upon  whom  the  burden  of  proof  is  im- 
posed." 

The  plaintiff  had  trial  of  his  case  under  the  ruling,  and  the 
Court  properly  instructed  the  jury  to  find  verdict  for  the  defendant. 

The  exceptions  are  overruled. 

&  B.  DoICj  for  plaintiff. 

FT.  R,  Castle,  for  defendant. 

Honolulu,  January  15,  1884. 


THE  KING  vs.  MAKAWEO. 

exceftionb  fbom  circuit  coubt,  third  judicial  circuit.. 

Special  Term,  December,  1888. 

JuDD,  C.  J.  5  McCuLLY  and  Austin,  JJ. 

Where  the  prosecuting  witness,  after  the  trial,  paid  for  the  dinner  of 
some  of  the  Jurors,  at  their  request;  held  not  to  be  misconduct  of 
sufficient  gravity  to  vitiate  the  verdict. 

Kalaeokekoi  vs.  Kahanu,  4  Hawn.,  431,  distinguished. 

Cause  of  a  Juror's  hostility,  if  known  to  defendant,  must  be  made  a 
ground  of  challenge  before  the  juror  is  sworn, 

Kew  trial  refused. 
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Opinion  OP  THE  Coubt  pbb  Judd,  C.  J. 

The  prisoner  was  found  guilty,  at  the  November  Term  of  the 
Circuit  Court  for  the  Third  Judicial  Circuit,  of  the  crime  of  rob- 
bery in  the  second  degree. 

His  counsel  now  moves  the  Supreme  Court  for  a  new  trial  on 
three  grounds : 

First — ^That  the  verdict  was  contrary  to  the  evidence. 

Second — That  there  w&s  misconduct  on  the  part  of  the  Jury. 

Third — ^That  a  Juror  was  disqualified. 

The  first  ground  was  abandoned  at  the  argument  » 

The  alleged  misconduct  of  the  Jury  is  supported  by  affidavits  of 
the  Juryman  Luhiau,  substantially  reciting  that  shortly  after  they 
had  rendered  their  verdict,  five  of  the  Jury  went  to  a  Chinese 
restaurant  near  by  and  took  dinner;  after  dinner  the  affiant  was 
about  paying  for  his  meal,  when  a  Juryman,  Kanehaku,  said, 
«<  Don't  you  pay ;  let  the  Chinaman  whom  we  liave  vindicated 
pay,"  meaning  the  prosecuting  witness,  who  had  been  robbed. 
The  affiant  replied  that  this  was  improper,  and  paid  for  his  own 
dinner. 

David  Hoakimoa  says,  he  was  not  one  of  the  Jury,  but  Ke  was 
writing  in  the  restaurant  when  some  of  the  Jurymen  came  into 
the  dining-room,  and  one  of  them,  Waipuilani,  called  to  the  cook 
to  serve  them  with  dinner.  The  cook  asked,  <<How  many  are 
there  of  you  ?"  The  Juryman  answered,  "  Six  of  us."  He  then 
asked,  <*  Who  is*to  pay?"  The  Juryman  replied,  ««The  Oolcala 
Chinaman  who  was  robbed  will  pay,  because  he  is  cleared,  and  we 
have  convicted  the  native."  Another  Chinaman  standing  by 
said,  «  That  is  all  right,"  and  they  were  served,  and  the  China- 
man who  had  been  robbed  handed  the  restaurant  keeper  $1.50. 
The  affidavit  of  the  last  affiant's  wife  is  to  the  same  effect.  Ah 
"Wi,  a  Chinaman,  deposes  that  he  was  employed  in  the  Chinese 
restaurant,  and  that  seven  Jurymen  came  to  the  restaurant  and 
asked  for  dinner.  « I  asked  who  was  to  pay,  and  they  said  the 
Chinaman  from  Ookala,  who  was  robbed,  and  he  did  pay.  After- 
wards one  of  the  Jurymen  came  and  paid  me  twenty-five  cents, 
saying  that  he  did  not  want  the  Chinaman  to  pay  for  him." 

Kanehaku  swears  to  a  counter  affidavit,  and  says  he  was  one  of 
8 


66  DECEMBER,  1883, 

the  jurymen  who  tried  Makaweo,  and  went  to  the  restaurant  in 
question,  dined  and  paid  for  his  own  meal ;  that  he  did  say  that 
the  Chinaman  who  had  been  robbed  ought  to  pay  for  the  dinner 
of  the  jurymen,  but  that  Luhiau  said  that  it  was  improper,  and 
he  and  Luhiau  paid  for  their  meals  themselves,  and  that  the 
said  prosecuting  witness  did  not,  before. or  after  the  trial  or  at 
any  time,  offer  to  pay,  nor  did  he  ever  pay,  any  money  on  account 
of  affiant  at  the  said  restaurant.  That  his  statement  that  the  Chi- 
naman ought  to  pay  was  made  only  to  Luhiau. 

Waipuilani  swears  that  he  went  to  the  restaurant,  dined  and 
paid  for  his  meal  himself,  and  tiiat  he  was  not  invited  by  the 
Chinaman  to  dine  at  his  expense,  and  never  spoke  to  him  before 
or  after  the  trial. 

The  statement  was  undoubtedly  made  by  Kanehaku,  at  the 
restaurant,  that  the  prosecuting  witness  in  the  case  of  the  de- 
fendant ought  to  pay  for  their  dinner.  But  he  and  Waipuilani, 
whom  the  affiants  on  the  part  of  the  defendant  especially  impli- 
cate, emphatically  deny  that  they  allowed  him  to  pay  for  their 
meals,  or  that  he  offered  so  to  do,  and  say  that  they  paid  for  their 

meals'themselves.  But  the  affidavits  of  Hoakimoa  and  wife  and 
the  restaurant  hand  are  uncontradicted  that  the  prosecuting  wit- 
ness in  the  case  did  pay  for  certain  other  jurors'  meals.  A  proper 
sense  of  honor  should  have  prevented  the  jurors  accepting  this 
favor,  and  if  it  had  been  seasonably  brought  to  the  notice  of  the 
Court  it  would  have  subjected  them  to  reprimand,  but  it  does  not 
seem  to  us  to  be  misconduct  of  suiUcient  gravity  to  vitiate  the 
verdict. 

The  thought,  no  doubt,  originated  in  the  juror  who  called  oat 
that  the  Chinaman  ought  to  treat  the  jury  to  dinner,  and  the 
ignorant  Chinaman  no  doubt  thought  he  ought  to  do  so,  and  did 
pay  for  some  of  them. 

The  case  of  Kalaeokekoi  vs,  Kahanu^  4  Hawn.,  431,  is  cited, 
where  the  Court  ordered  a  new  trial.  In  that  qase  the  intoxica- 
tion of  a  juror  was  sufficient  upon  which  to  set  aside  the  verdict, 
but  the  Court  could  not  put  out  of  sight  the  gross  offense  against 
the  dignity  and  purity  of  jury  trials  by  the  successful  defendant 
inviting  the  whole  jury,  before  they  had  left  the  court-room,  to 
dine  at  his  expense. 


BROWN  V8.  KOLOA  SUGAR  CX).  67 

As  regards  the  third  point.  The  affidavits  show  that  one  Bola- 
holSLj  who  was  drawn  on  the  jury  in  this  case,  had  expressed  an 
opinion  before  the  trial,  unfavorable  to  the  prisoner,  saying  that 
he  had  led  astray  his  (the  affiant's)  foster  child,  and  was  living 
with  her.  The  prisoner  makes  affidavit  that  he  was  ignorant  of 
this  statement  of  the  juror,  or  that  he  was  prejudiced  against 
him ;  but  the  prisoner  does  not  sa3*  whether  the  fact  that  he  had 
led  astray  the  juror's  foster  daughter,  and  was  living  with  her, 
was  true  or  not  It  is  evident  that  the  cause  of  hostility  must,  if 
true,  have  been  known  to  the  prisoner,  and  it  was  his  duty  to 
have  challenged  the  juror  on  that  ground  before  he  was  sworn. 

New  trial  refused. 

W.  A.  Whiting,  Deputy  Attorney  General,  for  the  Grown. 

W.  A.  Kinney  and  O,  Brown j  for  defendant. 

Honolulu,  January  16,  1884. 


WM,  BROWN  vs.  KOLOA  SUGAR  CO. 

lEXGEFTIONS  FBOM  JUDGMENT   OF  AUSTIN,    J.,  ON   DEMUBBEB. 

Special  Term,  Decembeb,  1883. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

Where  a  complaint  in  an  action  on  a  contract  was  demurred  to  be- 
cause the  contract  was  verbal  and  not  to  be  performed  within  a 
year ;  held  that  it  must  affirmatively  appear  from  the  contract 
and  surrounding  circumstances  that  it  could  not  be  performed  in 
a  year. 

If  defendant  assisted  plaintiff  and  advanced  him  money,  and  the  con- 
tract could  be  performed  within  a  year  from  the  last  assistance 
rendered,  the  assistance  may  be  construed  as  a  reassertion  of  the 
contract. 

Judgment  affirmed. 

Opinion  op  the  Full  Coubt  by  Austin,  J. 

This  case  is  here  on  exceptions  from  a  decision  below,  over- 
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lemurrer  made  to  the  complaint  in  an  action  on  contract, 
round  that  the  contract  waa  not  in  writing,  and  waa 
invalid,  t>eGauBe  its  terms  showed  it  could  not  be  per- 
Ithin  one  year. 

urt  refer  to  and  adopt  the  opinion  in  the  Court  below ; 
er  say  that  the  acts  of  the  defendant  as  alleged,  In  fnr- 
!ed  cane  and  a  plow  and  money  to  aid  the  plaintiff  in 
ng  and  cultivation  of  the  sugar  cane,  for  the  failure  to 
Ich  the  plaintiff  seeka  damages,  may  properiy  be  con- 
a  reassertiou  of  the  contract  at  the  time  the  last  of  such 

were  made;  and  that,  if  from  that  time  the  contract 
fibty  be  performed  within  a  year,  the  statute  of  frauds 
ipply. 
ions  are  overruled,  with  leave  tu  the  defendants  to 

twenty  days. 
)ole,  tor  plaintiff. 
t  Thurston,  for  defendants, 
lu,  January  24,  1884. 

Opinion  of  Austin,  J.,  Bklow. 

iirrer  is  Interposed  to  the  complaint  in  the  case  upon  the 
■at  it  shows  upon  its  face  that  the  contract,  for  breach 
damages  are  claimed,  is  not  to  be  performed  within  one 
1  the  making  thereof,  and  Is  therefore  void  under  the 
F  Frauds.  Civil  Code,  Section  1053,  subdivision  5. 
egations  in  the  complaint  are  not  very  definite,  hut  upon 

no  advantage  can  be  taken  of  that. 
act  time  of  making  the  contract  Is  not  stated,  but  It  is 
hat  it  was  made  in  1880  and  1881.     This  includes  all  of 

is  alleged  that  the  parties  agreed  that  the  plaintiff 
ant  sugar  cane  on  his  available  land  in  Koloa,  amounting 
icres,  more  or  less,  to  be  ground  and  manufactured  into 
lefendaut'B  sugar  works  in  Koloa,  and  that  defendant 
:  a  suitable  time  after  the  same  had  matured,  haul  the 

from  the  plaintiff's  land  to  defendant's  mill,  and  manu- 
le  same  into  sugar,  at  a  charge  of  one  half  the  sugar  and 

the  product  of  said  cane. 

the  whole  contract  as  alleged. 
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The  plaintiff  farther  alleges  that,  in  pursuance  of  the  contract, 
three  acres  were  planted  in  1881,  and  subsequently,  in  1881  and 
1882,  a  second  piece  of  land  of  about  five  acres  was  planted,  and 
that  the  defendant  furnished  seed  cane  for  all  the  planting,  and 
for  the  second  piece  furnished  a  .plow  and  made  advances  of 
money,  and  that  about  January,  1888,  when  the  first  field  was 
mature  and  in  good  condition  to  be  ground,  the  defendant  re- 
fused to  grind  it,  or  any  part  of  plaintiff's  cane. 

In  Sec.  279  of  Brown  on  the  Statute  of  Frauds,  it  is  said : 

« The  statute  provides  simply  that  if  the  contract  does  by  its 
terms  expressed,  or  from  the  situation  of  the  parties,  reasonably 
implied,  require  more  than  a  year  for  its  performance,  they  must 
put  it  in  writing.  In  other  words,  it  must  affirmatively  appear 
from  the  contract  itself,  and  all  the  circumstances  that  enter  into 
the  Interpretation  of  it,  that  it  cannot  in  law  be  performed  within 
the  space  of  a  year  from  the  making." 

This  I  t)elieve  to  embody  the  rule,  as  derived  from  the  cases 
cited  by  the  counsel  for  both  parties,  and  I  shall  decide  the  case 
by  that  rule. 

Manifestly,  although  the  first  field  planted  was  but  three  acres, 
yet  if  sufficient  labor  had  been  applied,  the  whole  eight  acres 
might  have  been  planted  at  about  the  same  time.  The  fact  that 
five  acres  were  subsequently  planted,  and  are  not  yet  ripe,  does 
not  affect  the  validity  of  the  contract.  The  contract  is  not  ren- 
dered void  by  the  long  delay  in  execution,  if,  as  matter  of  fact,  it 
might,  in  the  nature  of  things,  be  completed  within  the  year. 

There  is  nothing  alleged  to  show  but  that  the  eight  acres  might 
have  been  planted,  matured,  cut  and  ground  within  a  year  from 
the  making  of  the  contract.  If  that  could  be  done,  the  contract 
-was  a  valid  one ;  if  not,  then  it  was  void.  I  cannot  hold  it  void 
upon  this  pleading. 

If  there  should  be  a  trial,  and  it  should  then  be  proved  that  a 
crop  could  not  be  planted  and  harvested  in  a  year,  it  would  be  a 
defense. 

The  demurrer  is  overruled,  with  leave  to  answer  in  ten  days. 

Dated,  October  5,  1883. 
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NAY  v».  CHAS.  T.  GULICK,  Miolater  of  Interior. 

<  FBOM  Dkcibion  op  Austin,  J.,  sustainino  Dkuubber. 

.  Special  Term,  Decshbeb,  1838. 

judd,  c.  j.,  mocullv  and  austin,  jj. 

on  181  of  the  Civil  Code  It  Is  provided  tJiat  "The  Minister  of 
i  Interior  shall  have  the  general  charge  o(  the  ^ipes  or  con- 
ita  of  water  to  supply  the  towu  and  harbor  or  Honolulu.  He 
Ly  from  time  to  time  regulate  the  rates  of  supply  to  ships,  and 
parties  on  shore,  and  establish  all  such  rules  aa  may  be  need-. 
for  the  public  Interests." 

Urming  the  decision  of  Austin,  J.,  that  the  sapplylng  or  with- 
Ing  water  for  public  and  private  use  rests  in  the  discretion  of 
fillister:  and  In  the  exercise  ot  that  discretion  he  is  not  liable, 
le  suit  of  a  private  citizen,  for  damage  caused  by  insuflleient 
T  supply  at  a  flre. 

Opinion  ot  Austin,  J.,  Appealed  From. 
efendant  demurs  to  the  plaintiff's  complaint  as  containliig 
s  of  action. 

omplaint  atleges  that  the  plaintiff  sustained  $6,000  dam- 
m  a  Ore  which  destroyed  his  buildings,  and  which  dam> 
re  caused  by  the  failure  and  neglect  of  the  predecessor  ia 
the  defendant  to  provide  a  supply  ot  wuter  in  the  water 
the  Water  Works  of  Honolulu  in  the  vicinity  of  the  flre 
Ime  it  occurred.' 

omplaint  alleges  that  It  was  the  duty  of  the  Minister  of 
rior  to  furnish  such  supply  of  water  at  the  time  of  the  flre. 
ction  in  this  ciise  Is  substantially  for  the  purpose  of  trying 
the  Government  liable  for  the  damages  claimed,  and  ia 
by  permission  accorded  under  Section  829  of  the  Civil 
Doubtless,  as  has  occurred  in  this  case,  the  Government  in 
*cbe  of  a  wise  and  liberal  discretion  ought  alwa^fs  to  grant 
3f  action  to  any  resident  of  thecountry  conceiving  himself 
ed,  but  the  recovery  In  any  such  case  must  be  governed  by 
les. 
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There  are  no  municipalities  in  this  country,  but  the  duties  and 
responsibilities  which  are  assumed  by  and  imposed  upon  the  Min- 
ister of  the  Interior,  relative  to  the  internal  affairs  of  the  country, 
are  similar  to  those  which  pertain  to  municipalities  in  other  coun- 
tries. / 

The  strongest  position  that  the  plaintiff  can  take  in  favor  of  his 
recovery  is  to  claim  that  there  is  an  analogy  l>etween  the  duties 
of  the  defendant  and  those  of  municipalities  elsewhere,  and  I  am 
not  prepared  now  to  deny  that  there  is  such  an  analogy,  and  that 
where  a  municipality  elsewhere  would  be  liable,  the  defendant 
here  might  also  be  liable. 

No  question  like  this  has  been  decided  in  our  courts.  It  should 
therefore  be  decided  by  construing  our  statutes  In  the  light  of 
foreign  authorities. 

Dillon  on  Municipal  Corporations,  Sec.  753,  8d  Ed.,  949,  says: 
<<  A  municipal  corporation  is  not  liable  to  an  action  of  damages 
either  for  the  non-eisercise  of,  or  for  the  manner  in  which  in  good 
faith  it  exercises,  discretionary  powers  of  a  public  or  legislative 
chHracter." 

This  summary  of  the  law  on  this  point  has  been  upheld  and 

■ 

established  by  numerous  authorities  in  the  highest  courts  of  New 
York,  Massachusetts,  North  Carolina,  Alabama,  Mississippi, 
Michigan,  Ohio,  Pennsylvania,  Louisiana,  Wisconsin  and  Illinois, 
as  cited  in  note  3  to  the  section  above  quoted  from,  and  is  ques- 
tioned in  no  authority  that  I  have  found. 

If  we  apply  this  principle  to  the  case  at  bar,  I  think  it  will  lead 
us  to  its  proper  determination. 

The  only  statutes  which  refer  to  the  matter  are  Sections  191 
and  192  of  the  Civil  Code,  which  are  as  follows :  «  The  Minister 
of  the  Interior  shall  have  the  general  charge  of  the  pipes  or  con- 
duits of  water  to  supply  the  town  and  harbor  of  Honolulu.  He 
may,  from  time  to  time,  regulate  the  rates  of  supply  to  sliips,  and 
to  parties  on  shore,  and  establish  all  such  rules  as  may  be  needful 
for  the  public  interests." 

Sec.  192:  <'The  said  Minister  shall  appoint  some  discreet  and 
capable  person  to  be  Superintendent  of  Water  Works,  whose  duty 
it  shall  be  to  keep  the  conduits  or  pipes  for  the  conveyance  of 
water  in  repair,  collect  all  water  rates  from  ships  and  persons  in 
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or  Its  vicinity,  and  perform  auch  other  duties  in  con^ 
lerewith  as  the  said  Minister  may  prescribe." 
ectioDS  establiMh  beyood  controversy,  I  think,  that  the 
ng  or  supplying  of  water  for  public  or  private  uses,  rests 
cretion  of  the  Minister  of  the  Interior,  and  for  the  ezer> 
it  discretion,  whether  rightiy  or  wrongly  exercised,  he 
r  is  the  Oovernment,  responsible. 

ter  of  fact,  many  times  in  cities  everywhere  where 
-ks  are  established,  a  wise  discretion  leads  to  the  tempo* 
Jng  off  of  the  water  supply  In  localities,  and  Bometimee 
actions  of  cities.  If,  during  such  temporary  withdrawal 
iter,  fires  should  unfortunately  occur,  without  referring* 
fisions,  it  would  t>e  unreasonable  and  disastrous  and  un- 
o  hold  the  municipality  liable  for  the  losaea  which  should 

ilnister  of  the  Interior  or  the  superintendent  appointed 

lould  act  with  gross  negligence  or  corruption,  in  regard 

ing  the  water  supply,  it  would  be  malfeasance  or  non- 

n  office  for  which  they  might  be  impeached  or  indicted, 

would  be  no  remedy  for  the  citizen  in  private  dnmnges. 

Iclpal  corporation  owning  water-works  which  supply  pri- 

jmera  on  the  payment  of  water  rent,  it  has  been  held, 

>Ie  to  the  latter  for  oegiigentiy  laying  its  mains  too  near 

ce  of  the  ground  so  that  they  are  frozen,  whereby  the 

utuft 

lion  on  Municipal  Corporations  8d  Ed.,  Sec.  954  :  8mUh 

letphia.  81  Penn.  38,  reported  in  22  American  B.  78. 

oes  not  occur  in  this  country,  but  if  for  any  cause,  negll- 

herwise,  the  water  is  cut  off,  personal  and  private  reoie- 

ot  be  obtained. 

ither  analogous  cases  are  fonnd  in  the  books,  and  have 

i  by  the  learned  counsel  for  the  defendant. 

le  of  Tainlor  v§.  The  City  of  Worcester,  123  Mass.  811,  is 

a  point.     The  city  cut  off  the  water  from  the  building  ot 

Failed  to  pay  hia  water  rates,  and  also  from  a  hydrant  la 

ear  by,  although  the  water  might  have  been  cut  off  from 

ing  alone. 

lilding  was  destroyed  by  a  flre  which  might  bave  beea 


'^  . 
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extingaished  had  there  been  water  in  the  hydrant.  Held  that 
the  owner  of  the  building  could  not  recover  for  the  loss. 

Many  other  authorities  are  cited  in  this  case  which  sustain  a 
kindred  doctrine. 

See  also  Dillon  Id.  Sec.  (774),  976,  8d  Ed.  In  mil  vs.  Boston, 
122  Mass.  344,  all  the  cases  on  this  point  are  exhaustively  consid- 
ered, both  in  En^an4and  America,  and  not  one  is  cited  which 
would  sustain  a  recovery  by  the  plaintiff  in  the  case  at  bar. 

In  all  instances  where  recoveries  have  been  had  for  neglect  or 
malfeasance  of  a  public  officer,  the  duties  cast  upon  him  have  been 
ministerial;  that  is,  '(absolute,  certain,^and  imperative,-"  no  such 
duties  devolved  upon  the  defendant  in  this  case,  and  so  he  is  not 
liable,  and  the  demurrer  must  be  sustained, 

January  24,  1884.    By  the  Full  Court  : 

We  adopt  the  opinion  of  Austin,  J.,  and  confirm  the  decision 
appealed  from. 

S.  B.  Dole,  for  plaintiff. 

W,  A.  Whiting,  for  defendant* 


».  QRIEVE  et  at.  vs.  CHAS.  T.  GULICK,  Minister  of  Interior. 

Mandamus.    On  Appeal  from  Austin,  J. 

SPECIAL  Term,  December,  1883. 

JuDD,  C.  J.,  McCully  and  Austin,  J  J. 

Mandamus  lies  to  compel  the  Minister  of  the  Interior  to  present  to  the 
King  in  Privy  Council  a  petition  for  a  charter  of  incorporation, 
that  being  a  matter  in  which  the  statute  does  not  allow  him 
discretion. 

Judd,  C.  J.,  dissenting. 

Opinion  of  a  M>.jority  of  the  Court,  by  Austin,  J. 

This  case  comes  here  on  appeal  from  a  Judgment  allowing  a 

peremptory  mandamus  against  the  defendant,  requiring  him  to 
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present  to  the  King  in  Privy  Council  the  plaintifEls'  petition  for  a 
charter  of  incorporation. 

Section  1442  of  the  Civil  Code  provldea  that  "The  Minister  of 
the  Interior  shall  have  full  power,  subject  to  the  provisions  of 
this  Chapter,  in  his  discretion,  by  and  with  the  advice  and  con- 
sent of  the  King  in  Privy  Council,  to  grant  charters  of  incor- 
poration." 

The  Minister,  then,  has  no  discretion  to  grant  a  charter,  except 
with  the  King's  advice  and  consent  The  King  in  Privy  Council 
may  veto  it  That  is,  a  discretion  to  grant  a  charter  rests  in  the 
King  and  Minister,  the  King  being  in  Privy  Council.  But  the 
discretion  to  grant  a  charter,  by  this  Section, necessarily  includes 
the  discretion  to  refuse  a  charter,  and  this  right  also  rests  in  the 
Minister  by  and  with  the  advice  and  consent  of  the  King  in 
Privy  Council.  In  any  case  where,  upon  this  joint  action,  a 
charter  is  not  granted,  it  is  refused.  The  only  power  of  refusal 
which  rests  anywhere  by  the  Section,  is  to  be  inferred  or  implied 
from  the  power  to  grant. 

In  that  refusal  the  Minister  necessarily  takes  part  with  the 
King  in  Privy  Council.  He  has  no  other  discretion  to  refuse, 
and  none  is  provided  for  anywhere.  He  cannot  refuse  alone  any 
more  than  he  can  grant  alone.  The  Section  must  be  construed 
as  though  it  read,  «  The  Minister  shall  have  full  power  in  his 
discretion,  by  and  with  the  advice  and  consent  of  the  King  in 
Privy  Council,  to  grant  (or  refuse)  charters  of  incorporation." 

Section  10  of  Chapter  3  of  the  Civil  Code  provides  <«  Where 
the  words  of  a  law  are  dubious,  their  meaning  may  be  sought  ^y 
examining  the  context,  with  which  the  ambiguous  words,  phrases 
and  sentences  may  be  compared,  in  order  to  ascertain  their  true 
meaning." 

Section  12  provides  <<One  of  the  most  effectual  ways  of  dis- 
covering the  true  meaning  of  a  law,  when  its  expressions  are 
dubious,  is  by  considering  the  reason  and  spirit  of  it,  or  the  cause 
which  induced  the  Legislature  to  enact  it" 

Section  13  provides,  "  When  the  words  of  a  law  are  ambigu- 
ous, every  construction  which  leads  to  an  absurdity  should  be 
rejected." 

These  are  wise  rules,  and  are  epitomes  of  the  rules  of  construc- 
tion universally  adopted  in  England  and  America. 
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If  there  were  any  doubt  of  the  foregoing  construction,  of  Sec. 
1442,  the  application  of  these  rules  will  dissipate  it. 

The  object  of  Chapter  XXXI,  on  corporations,  is  to  promote 
the  industrial  enterprises  of  the  country,  by  allowing  the  massing 
of  capital  in  coiporate  bodies  under  proper  restrictions. 

Section  1445  provides  for  an  application  for  a  charter  to  the 
Minister  of  the  Interior,  by  written  petition  accompanied  by 
proofs  that  three-fourths  of  the  shares  have  been  subscribed  for, 
and  setting  forth  in  detail  the  objects  of  the  corporation,  its 
location,  the  amount  of  stock,  if  a  stock  company,  and  all  other 
incidents  attached  to  it. 

If  upon  such  a  petition  being  presented,  the  Minister  of  the 
Interior  may  suppress  it  without  explanation,  and  never  present 
it  to  the  Ring  in  Privy  Council,  he  may,  at  his  own  will,  without 
cause,  practically  destroy  this  beneficent  statute.  The  Legisla- 
ture did  not  so  intend.  They  intended  that  every  such  petition 
should  be  presented  to  the  King  in  Privy  Council,  and  there  be 

passed  upon  for  acceptance  or  rejection.     If  it  had  been  intended 

» 

that  the  Minister  should  have  the  right  of  private  suppression  of 
a  charter,  the  Legislature  would  have  expressly  so  provided. 

Section  1441  provides  for  annual  reports  by  corporations  to  the 
Minister  of  the  Interior,  and  for  examinations  under  oath,  and 
then  says:  «The  annual  reports  above  mentioned,  and  the 
results  of  such  examination,  the  Minister  may,  in  his  discretion^ 
lay  before  the  King  in  Privy  Council,  and  also  publish." 

Had  the  Legislature  intended  that  the  Minister  should  have  a 
discretion  about  laying  before  the  King  in  Privy  Council  the 
original  petition  for  a  charter,  they  would  have  made  a  provision 
for  it  similar  to  the  one  Just  quoted. 

Defendant's  counsel  refer  to  Section  1443,  as  illustrating  their 
definition  of  a  relative  discretion. 

This  SectioH  says:  '^The  Minister  of  the  Interior,  with  the 
consent  of  the  King  in  Privy  Council,  shall  also  have  power,  on 
the  expiration  of  any  charter,  to  renew  the  same,  on  application 
to  him  for  that  purpose  by  two-thirds  of  the  stockholders  of  such 
company^  and  a  satisfactory  explanation  to  him  of  the  state  of 
its  affairs." 

The  defendant's  counsel  say,  that  upon  a  satisfactory  showing 
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of  the  company's  affairs,  « the  power  of  discretion  of  acting,  refas- 
ing  or  granting  ceases  upon  such  a  showing  being  made,  and  the 
duty  becomes  imperative." 

We  think  this  is  so,  if  the  '<  King  in  Privy  Council  consent," 
otherwise  not,  and  the  King  in  Privy  Council  inay  refuse.  It  is 
no  more  a  case  of  relative  discretion  than  Sec.  1442.  And  the  de- 
fendant's counsel  do  not  pretend  that  the  Minister  can  escape  the^ 
duty  of  presenting  the  application  for  renewal  to  the  King  in  Privy 
Council  ]  and  yet  there  is  no  direct  provision  that  he  shall  present 
it.  If  the  Minister  does  not  wish  to  renew  the  charter,  why  not 
suppress  it,  as  it  is  said  h^  may  the  original  charter  by  Sec.  1442. 

The  counsel  for  the  defendant  say:  <<  Again,  suppose  the  appli- 
cation be  for  a  charter  for  illegal  or  seditious  purposes,  the  Minis- 
ter would  reject  it  immediately";  and  they  say  <<this  is  an 
exercise  of  discretion."  The  answer  to  this  is  that  if  such  were 
the  nature  of  the  petition,  it  would  manifestly  be  a  petition  not  in 
compliance  with  the  law.  It  would  be  rejected  because  not  for- 
mally in  accordance  with  Sections  1442  and  1445  of  the  Statute. 
The  examination  of  an  application  to  see  whether  it  is  formal  is 
not  an  exercise  of  discretion.  There  are  no  two  ways  of  deciding 
that  question,  and  its  decision  is  the  mere  exercise  of  a  clerical 
duty. 

When  it  is  found  to  be  formal,  thereafter,  at  the  time  the  Statr 
ute  prescribes,  the  right  to  exercise  discretion  arises. 

Sec.  1445  prescribes  a  form  of  petition,  and  it  is  upon  such  a 
petition  and  no  other  that  the  discretion  to  grant  or  reject  is  to  be 
exercised. 

See  Bailey  vs.  JEwart,  52  Iowa,  111,  112 ;  Howland  vs.  Mdredge^ 
43  N.  Y.,  357 ;  San  Francisco  Qas  Company  vs.  Supervisors^  11 
Cal.,  42;  Carpenter  vs.  County  Commissioners ^  21  Pick.,  258. 

The  manifest  intention  of  the  Legislature  was  to  refer  the  im- 
portant matter  of  granting  or  refusing  a  charter  to  the  King  in 
Privy  Council,  where  he  has  the  aid  not  only  of  the  Council,  but 
of  his  entire  Cabinet  (including  the  Minister  of  the  Interior)  who 
are  ex  officio  members  of  that  council.  Any  other  construction  of 
the  law  would  make  of  His  Majesty  a  cipher,  instead  of  treating 
him,  as  the  Constitution  declares,  as  the  executive  power  of  the 
Government. 
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The  view  that  after  the  matter  reaches  the  King  in  Privy  Coun- 
cil|  the  Minister  has  no  separate  discretion,  is  in  accord  with  the 
argument  of  the  defendant's  counsel. 

We  have  examined  many  of  the  cases  cited  by  the  defendant's 
counsel  defining  and  describing  what  is  meant  by  discretion.  We 
have  found  nbne  which  show  the  act  commanded  here  to  be  an 
act  resting  in  the  Minister's  discretion. 

In  the  case  of  Ccistle  et  al,  vs.  Kapena^  Minister  of  Finance,  anUj 
page  27,  we  have  held  that  a  mandamus  may  issue  again.!$t  a  Cab- 
inet Minister.  Upon  the  questions  not  considered  herein,  and  upon 
the  whole  case,  we  refer  to  and  adopt  the  opiniqp  of  the  Court 
below. 

The  Judgment  is  afSfmed  with  costs. 

DissENTiNO  Opinion  op  Chief  Justice  Judd. 

I  think  the  law  ought  to  be  as  laid  down  by  my  learned  asso- 
ciates. It  should  not  be  in  the  power  of  one  man  to  prevent  at  his 
caprice  the  incorporating  of  business  enterprises.  But  the  words 
of  the  statute  seem  to  me  to  confer  this  power  on  the  Minister  of 
Interior.  I  think  they  give  the  Minister  the  authority  to  use  his 
discretion  in  refusing  to  grant  a  charter,  and  this  implies  that  he 
may  refuse  to  present  the  application  for  the  consideration  of  His 
Majesty  in  Privy  Council.  For  it  would  be  presumptuous  in  him 
and  disrespectful  to  His  Majesty  to  exercise  this  discretion  and  re- 
fuse to  iasue  a  charter  after  His  Majesty  in  Privy  Council  had 
authorized  him  to  issue  it  His  discretion  must  be  exercised,  if 
at  all,  before  the  application  goes  to  the  Privy  Council.  The  ques- 
tion is  not  without  doubt,  and  I  am  much  impressed  with  the 
reasoning  of  the  decision  of  the  majority  of  the  court,  but  it  seems 
to  me  that  the  interpretation  therein  put  upon  the  Statute  has  the 
effect  of  altogether  striking  therefrom  the  words  « in  his  discre- 
tion." 

As  to  the  amenability  of  a  Cabinet  Minister  of  this  Kingdom  to 
the  Writ  of  Mandamus,  to  cotnpel  the  execution  of  a  duty  not  dis- 
cretionary, I  fully  agree  with  my  brethren. 

But  as  I  think  the  Minister  has  a  discretion  vested  in  him  by 
the  Statute,  I  am  obliged  to  dissent. 

A.  8.  HartweU  and  Smith  &  Thurston^  for  Petitioners. 

Attomey-Oenerdt  Neumann  and  W.  A.  Whiting j  for  Itespondent» 

Honolulu,  February  21,  1884. 
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«ioN  OP  THE  Court  Below  by  Austin,  J. 
arises  on  a  returo  (o  an  order,  issued  ou  the  plaintiffs' 
on,  to  show  cHuse  wtiy  u  writ  of  mandamus  ehouid 
the  defendant,  requiring  him  to  present  to  the  King 
iocO  the  plaintifiTu'  petition  for  a  charter  of  incorpora- 


n  consists  of  a  demurrer  based  upon  three  grounds, 
ound  is  technical,  and  I  shalt  now  consider  it  It  is 
the  petition  fails  to  show  a  demand  and  refusal  by  the 
a  do  the  act  required  of  him,  and  the  defendant's 
n»  that  this  in  fatal  to  the  demand  for  a  mandamus.  I , 
bt,  after  examining  Ihe  authorllies  cited  by  the  coun- 
lides,  that  a  sutx^tantial  demaud  and  refusal  must  lie 

ng  on  Mandamus,  pp.  332  to  336,  and  the  authorities 

point  that  a  demand  should  be  shown,  the  petition 
Ihe  piaintiffy,  in  April,  18S3,  filed  in  the  office  of  the 
the  Department  of  the  Interior  a  petition  praying  fnr  a 
icorporation  to  be  issued  to  the  plitintifTs,  and  that  they 
nstituted  a  body  corporate  under  the  corporate  name 
liian  Gazette  Company ;  and  also  filed  the  several  cer- 
equlred  by  the  statutes  thereto  appertaining,  together 
rm  of  a  chartw  desired  by  the  plaintiffs.  Had  the 
l^ed  In  addition  that  the  petitioa  praying  for  a  charter . 
esented  to  the  dirfendant  personally,  the  allegatiou  of 
ould  have  been  surely  complete, 
je  was  not  the  filing  of  the  petition  in  the  defendant'a 
equivalent  to  a  personal  demand,  unless  the  defend- 
that  he  never  saw  or  heard  of  It  ? 
;h  of  the  demurrer  rests  upon  the  idea  that  upon  de- 
aid  be  the  duty  of  the  delendant  to  present  the  peti- 
larter.  lam  inclined  to  believe  that  the  flling  such 
the  defendant's  office  as  Minister  of  the  department 
id  that  it  be  presented,  sufficient  to  call  upon  the  de- 
cU  I  thiuk  the  defendant  may  be  presumed  to  have 
owtedge  of  such  a  petition  filed  in  bis  department 
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High  on  Extraordinary  BremedieSy  Sec.  41,  says:  Tt*has  been 
held  that  <<  Where  the  duty  is  plain  and  specific  relating  to  an  act 
which  the  law  requires  of  public  officers,  no  demand  is  necessary." 

If  I  should  hold  on  the  merits  that  it  is  the  public  duty  of  the 
defendant  to  present  petitions  for  charters  to  the  King  in  JPrivy 
Council,  then  the  filing  of  a  proper  petition  as  alleged,  I  think, 
would  impose  the  duty  of  presentation  upon  the  defendant.  As 
to  the  point  that  there  should  be  a  refusal  shown,  the  allegation 
is  that  more  than  sufficient  time  has  elapsed  wherein  to  enable  the 
defendant  to  present  said  petition,  that  numerous  meetings  of  the 
Privy  Council  have  been  held  since  the  filing  of  said  petition,  but 
the  defendant  has  «<  utterly  failed  and  refused,  and  now  fails  and 
refuses  to  present  said  petition  to  the  King  in  Privy  Council." 

This  is  direct  as  to  refusal. 

Tapping  on  Mandamus,  pp.  334-5,  says:  « There  should  be 
enough  from  the  whole  of  the  facts  to  show  to  the  Court  that  for 
some  improper  reason  compliance  is  withheld  and  a  distinct  de- 
termination not  to  do  what  is  required." 

These  allegations  show  that,  provided  the  duty  of  presentation 
rested  upon  the  defendant  at  all. 

Further:  the  allegation  of  refusal  is  of  a  refusal  to  present  the 
petition  described,  which  in  itself  was  a  direct  prayer  to  the  de- 
fendant to  issue  the  charter  sought.  He  could  not  refuse  to  pre- 
sent it  without  knowing  its  contents,  and  if  he  knew  them  and 
refused,  I  think  the  demand  and  refusal  complete. 

If  the  petition  is  true,  there  can  be  no  question  that  the  defend-* 
ant,  with  perfect  knowledge  of  the  prayer  for  a  charter,  refused 
to  present  It  to  the  King  in  Privy  Council.     I  hold  that  this  is 
sufficient  under  the  authorities  cited. 

See  King  vs.  Canal  Company,  3  Ad.  &'Ell.,  217.  High  on  Ex- 
traordinary Legal  Remedies,  Sec.  13.  O.  and  V.  B.  R.  Company 
vs.  Plumas  County,  37  CaL,  354. 

I  shall  now  consider  the  second  and  third  grounds  of  the  de- 
murrer, which  are  on  th^  merits. 

These  grounds  are  in  substance  that  the  Court  cannot  grant  a 
mandamus  because  there  is  no  law  or  statute,  as  claimed,  which 
requires  the  defendant  to  present  the  prayer  for  a  charter  to  the 
King  in  Privy  Councii|  and  that  whether  such  prayer  shall  be  so 


,*. 


■p^ 


I.- 


80 


DECEMBER,  1888. 


presented  rests  in  the  Judgment  and  discretion  of  the  defendant, 
and  this  Court  cannot  command  him  to  present  it. 

The  authorities  are  ampie  to  show,  and  it  is  conceded  hy  the 
plaintiffs'  counsel,  that  if  the  act  of  presentation  asked  is  a  matter 
vested  by  law  in  the  judgment  and  discretion  of  the  defendant, 
the  writ  of  mandamus  cannot  be  issued. 

In  one  branch  of  the  argument  of  the  counsel  for  the  defendant 
they  claim,  though  inconsistent  with  other  parts  of  it,  that  it  is 
doubtful  whether  the  Court  has  the  power  to  issue  a  mandamus 
against  the  defendant  at  all,  because  he  is  the  head  of  a  Govern- 
ment department.  Though  formerly  a  prerogative  writ  and  not 
one  of  strict  right  in  England,  yet  practically  now  even  there  the 
issuing  of  it  is  a  matter  of  strict  right  based  upon  well-settled  prin- 
ciples of  law,  which  are  not  departed  from,  and  in  the  United 
States  the  writ  has  always  been  one  of  strict  right.  In  this  coun- 
try, which,  like  the  United  States  and  unlike  England,  has  a 
written  constitution  which  governs  King  and  people,  the  issuing 
of  the  writ  is  matter  of  strict  right  upon  fixed  rules  of  law. 

In  England  it  has  been  held  that  no  writ  of  mandamus  could  be 
issued  by  any  court  against  the  King  or  Queen. 

In  the  case  of  the  State  of  Mississippi  vs.  Johnson,  in  the  United 
States  Supreme  Court,  where  an  injunction  was  sought  against  the 
President  of  the  United  States  to  restrain  him  from  carrying  out 
certain  laws  claimed  to  be  unconstitutional  (4  Wall.,  98),  Chief 
Justice  Chase  said  :  «  We  shall  limit  our  inquiry  to  the  question 
presented  by.  the  objection  (that  the  duty  involved  is  matter  of 
discretion),  without  expressing  any  opinion  on  the  broader  issues 
discussed  in  argument,  whether  in  any  ease  the  Presidei>t  of  the 
United  States  may  be  required  by  the  process  of  this  Court  to  per- 
form a  purely  ministerial  act  under  a  positive  law,  or  may  be  held 
amenable  otherwise  than  by  impeachment  for  crime." 

In  this  country  I  think  if  an  injunction  or  a  mandamus  were 
asked  against  His  Majesty,  that  it  ought  prot>ably  to  be  denied. 

It  is  stated  by  High,  in  his  work  on  ^Extraordinary  Legal  Rem- 
edies, Sec.  119,  that  in  the  States  of  Ohio,  Alabama,  California, 
Maryland  and  North  Carolinai  the  courts  of  last  resort  have  held 
that  mandamus  will  lie  to  compel  the  performance  of  ministerial 
duties  by  the  Governor  of  the  State.  The  opinions  quoted  from 
to  sustain  this  vrew  seem  to  be  based  on  sound  principles* 
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However,  High,  in  Sec.  120,  says  that  the  courts  of  Arkansas, 
Georgia,  Illinois,  Louisiana,  Maine,  Minnesota,  New  Jersey  and 
Bhode  Island,  have  held  that  no  mandamus  could  issue  against  the 
Governor  of  a  State  in  any  case. 

The  question,  therefore,  of  the  amenability  of  the  supreme  head 
of  a  State  or  country  to  the  law  of  mandamus  is  strongly  mooted 
and  must  be  considered  in  doubt. 

But  that  is  not  the  question  here ;  apd  in  many  cases,  and  al- 
most or  quite  universally,  it  is  held,  both  in  England  and  Amer- 
ica, that  a  head  of  department,  including  the  Secretary  of  State, 
the  Secretary  of  the  Treasury,  the  Secretary  of  the  Interior  and 
the  Secretary  of  the  Navy,  in  the  United  States,  can  be  compelled 
by  mandamus  to  perform' purely  ministerial  acts  enjoined  upon 
him  by  law. 

In  the  case  of  Marbury  vs.  Madison^  1  Cranch,  137,  decided  in 
February,  1803,  Chief  Justice  Marshall  said:  «It  is  not  by  the 
office  of  the  person  to  whom  the  writ  is  directed,  but  the  nature 
of  the  thing  to  he  done,  that  the  propriety  or  impropriety  of  issu- 
ing a  mandamus  is  to  be  determined." 

In  these  clear  words  he  struck  the  keynote  of  all  that  has  been 
decided  since  on  this  point  by  the  Supreme  Court  of  the  United 
States,  and  in  that  case  it  was  held  that  James  Madison,  the  Sec- 
retary of  State,  should  deliver  to  William  Marbury  his  commis- 
sion as  a  Justice  of  the  Peace  of  the  County  of  Washington,  in  the 
District  of  Columbia,  to  which  he  was  entitled  by  law,  and  which, 
being  in  the  custody  of  the  Secretary,  he  was  bound  to  deliver  in 
the  exercise  of  a  purely  ministerial  duty. 

The  question  then  is,  and  the  counsel  for  the  defendant  having 
seemingly  denied,  at  last  admits  it,  whether  the  act  required  by 
the  plaintiffs  of  the  defendant  in  this  case  is  a  purely  ministerial 
act  which  the  law  requires  him  to  perform,  or  an  act  resting  in 
his  Judgment  and  discretion,  and  it  is  admitted  that  if  the  act  re- 
quired is  ministerial,  a  mandamus  must  issue. 

I  shall  now  address  n^yself  to  this  question.  It  has  been  well 
and  fully  argued  by  the  counsel  on  both  sides,  and  the  law  cited 
is  amply  sufficient  to  furnish  a  basis  for  its  decision. 

Article  13  of  the  Constitution  provides  as  follows : 

«<The  King  conducts  His  Government  for  the  common  good, 
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ahd  not  for  the  profit,  honor  or  private  interest  of  any  one  man| 
family  or  class  of  men  among  His  subjects." 

Article  14  provides : 

<<Each  member  of  society  has  a  right  to  be  protected  in  the  en- 
joyment of  his  life,  liberty  and  property  according  to  law." 

Sec.  34  of  the  Civil  Code  provides  that  <<  it  shall  be  the  duty 
of  the  Minister  of  the  Interior  to  faithfully  and  impartially  exe- 
cute the  duties  assigned  by  law  to  his  department." 

Sec.  1442  of  the  Civil  Code  is  as  follows :  <«  The  Minister  of 
the  Interior  shall  have  full  power,  subject  to  the  provisions  and 
conditions  of  this  chapter,  in  his  discretion,  by  and  with  the  ad« 
^vice  and  consent  of  the  King  in  Privy  Council,  to  grant  charters 
of  incorporation  for  agricultural,  comiAercial  and  manufacturing 
purposes,  and  for  cemetery  associations,  as  well  as  to  charter  other 
incorporations,  either  aggregate  or  sole,  ecclesiastical  or  lay,  bank- 
ing and  municipal  corporations  alone  excepted,  which  shali  be 
chartered  only  by  the  Legislature." 

These  are  all  the  statutes  which  directly  relate  to  the  question 
at  issue. 

It  is  claimed  that  by  the  latter  section  the  defendant  has  a  dis- 
cretion as  to  whether  or  not  he  will  present  a  prayer  for  a  charter 
to  the  King  in  Privy  Council.  Inasmuch  as  the  section  does  not 
80  say,  I  am  unable  to  believe  that  it  can  be  so  construed. 

The  only  discretion  of  which  the  section  speaks  is  a  discretion 
to  be  exercised  by  and  with  the  advice  and  consent  of  the  King  in 
Privy  Council.  Until  he  has  placed  himself  in  a  position  to  re- 
ceive that  advice  and  consent,  under  the  section,  he  can  exercise 
no  discretion.  If,  then,  he  rejects  the  petition  and  declines  to 
grant  the  charter,  or  if  he  grants  it  without  presentation,  he  has 
of  his  own  motion,  without  the  King's  advice  and  consent,  as  re- 
quired by  the  statute,  assumed  to  exercise  a  discretion  which  he 
does  not  possess. 

There  is  no  escape  from  this  conclusion.  If  there  is,  then  the 
King's  Minister  of  the  Interior  might  suppre&s,  as  in  the  case  at 
bar,  without  informing  His  Majesty,  every  prayer  for  a  oharter 
which  should  be  presented  by  his  people,  and  the  statute  relative 
to  corporations  would  become  utterly  useless ;  or,  if  operative,  it 
would  be  practically  to  strike  out  from  the  King's  constitutioa 
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that  golden  Section  13,  which  I  have  quoted,  and  the  granting  of 
which  by  his  Just  predecessor  covers  him  with  honor. 

The  law  is  no  respecter  of  persons.  I  have  no  doubt,  as  a  mem- 
ber of  His  Majesty's  highest  Court,  that  he  has  every  disposition 
fairly  and  impartially  to  carry  out  the  law. 

Without  the  examination  of  authorities  I  have  no  doubt,  upon 
plain  reason,  under  the  sections  of  the  Code  referred  to,  and  in 
accordance  i»vith  the  provisions  of  the  Constitution,  that  the  Min- 
ister of  the  Interior,  on  the  filing  of  a  prayer  for  a  charter,  is 
bound  to  put  himself  in  the  position  to  exercise  the  discretion  to 
grant  or  refuse  it,  and  this  he  can  only  do  by  presenting  it  to  the 
Eling  in  Privy  Council. 

But  the  authorities  aVe  abundant  to  show  that  an  officer  who 
has  a  discretion  may  be  compelled  to  exercise  that  discretion  as 
the  law  requires,  and  that  is  all  that  the  plaintiffs  ask  in  this  case. 

Tapping,  on  Mandamus,  says,  side  page  14:  <<So,  where  one 
is  to  act  according  to  his  discretion,  and  he  will  not  act  nor  even 
consider  the  matter,  the  Court  will  by  mandamus  command  him 
to  put  himself  in  motion  to  do  it" 

Many  English  authorities  are  referred  to.     The  principle  is  well 

settled  and  unquestioned. 

See  also  side  page  117;  and  Bailey  vs.  JEwarty  52  Iowa,  112; 

JSbwland  vs.  EldredgCy  43  N.  Y.,  457;  San  Francisco  Oas  Com' 

pany  vs.  Supervisors^  11  CaJ.,  42;  Carpenter  vs.  Commissioners  of 

Bristol,  21  Pick.,  258. 

The  case  of  Ludington  vs.  The  Minister  of  the  Interior  (in  1867, 

not  reported)  was  cited  by  the  defense,  and  I  have  examined  it. 
Jt  in  no  way  conflicts  with  the  views  I  have  taken  herein. 

The  right  of  prayer  for  a  charter  in  accordance  with  a  law  duly 
enacted  is  a  valuable  right,  concerning  property. 

It  is  secured  to  the  plaintiffs  by  Section  14  of  the  Constitutioni 
\irhich  I  have  quoted. 

This  right  has  been  substantially  denied  to  them  by  the  defend- 
ant, and  for  its  enforcement  they  have  no  other  remedy  than  that 
sought  in  this  case. 

Let  a  mandamus  issue  to  the  defendant  in  accordance  with  the 
pn^er  of  the  petition. 

Dated  December  14,  1888. 
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CHXJLAN  &  CO.  w.  PRmCEVILLB  PLANTATION  CO. 

Appeal  from  the  Decision  of  McCULiiY,  J. 

Special  Tebm,  December,  1883. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  J  J. 

By  an  agreement  made  between  the  defendants  and  the  plaintiff^,  the 
defendant  agreed  to  rent  to  the  plaintiffs  certain  rice  lands,  con- 
taining from  300  to  700  acres,  for  a  terpi  of  five  years,  and  to  put 
the  plaintiffis  in  possession  of  all  over  300  acres  when  the  plain* 
tiffs'  manager  should  elect ;  the  rent  Iro  be  at  the  rate  of  $20  per 
acre.  The  agreement  contained  a  stipulation  that  a  lease  in 
duplicate  should  be  thereafter  executed. 

Held  that  the  plaintiffs  were  bound  to  pay  rent  for  all  lands  delivered 
to  and  accepted  by  them  suitable  for  rice  cultivation. 

Held  also  that  interest  was  recoverable,  from  the  date  of  the  writ,  on 
the  amount  of  rent  then  due,  and  to  become  due,  on  the  acreage 
for  which  the  plaintiffs  were  liable  to  pay. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

The  bill  of  complaint  avers  that  the  defendant  corporation 
made  an  agreement  with  the  plaintifis,  dated  March  1,  1880, 
which  is  as  follows : 

"  Whereas,  the  Princeville  Plantation,  a  corporation  only  (duly) 
organized  under  and  by  virtue. of  the  laws  of  the  Hawaiian 
Kingdom,  has  agreed  to  rent  to  Chulan  <&  Co.,  merchants,  doing 
business  in  Honolulu,  Oahu,  certain  lands  situate  in  Hanalei, 
Island  of  Kauai,  for  the  purpose  of  cultivating  rice,  and  the  said 
Princeville  Plantation  Company  and  the  said  Chulan  &  Co.  do 
hereby  agree  to  sign,  seal  and  execute  a  lease  in  duplicate,  to  be 
hereafter  prepared  upon  the  terms  and  conditions  as  are  hereafter 
named  and  expressed.  The  Princeville  Plantation  Company 
agree  to  lease  from  300  to  700  acres  of  land,  to  be  used  only  in 
the  cultivation  of  rice,  at  said  Hanalei,  and  put  Chulan  A  Co., 
or  their  agents,  in  possession  of  all  lands  over  80(J  acres  as  soon 
as  the  manager  elects  to  do  so,  the  300  acres  to  be  taken  pos* 
session  of  immediately,  for  the  term  of  five  years,  with  a  privi- 
lege of  an  extension  of  the  said  lease  for  a  further  period  of  five 
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yearS)  upo&  the  same  terms  and  conditions  of  the  present  lease, 
at  the  yearly  rental  of  $20  per  acre,  payable  quarterly.  Also, 
that  the  Plantation  Company  will  not  lease  any  other  land  in 
Hanalei  Valley,  for  the  purpose  of  cultivating^  rice,  to  any  person 
x>r  persons,  without  the  consent  of  Chulan  &  Co.;  also,  to  allow 
€aid  Chulan  <&  Co.  to  cut  deadwood  from  lands  owned  or  con- 
trolled by  the  Plantation  Company  for  fencing,  posts  and  house- 
hold purposes,  but  such  cutting  shall  be  done  under  the  manage- 
ment and  control  of  the  Manager  of  the  Plantation  Company) 
•also,  to  furnish  all  the  water  necessary  for  the  cultivation  of  said 
land  with  rice ;  also,  pasturage  upon  the  lands  owned  or  con- 
trolled by  the  Plantation  Company  for  the  horses  and  cattle  of 
Chulan  <&  Ck).  used  in  working  and  cultivating  the  land ;  also,  that 
in  every  100  acres  of  land,  two  acres  shall  be  allowed,  rent  free, 
for  erectian  of  houses  for  Chulan  A  Co.'s  laborers ;  that  said 
Chulan  &  Co.  shall  not  sublet  or  assign  the  lands,  or  any  part 
thereof,  without  the  consent,  in  writing,  of  said  Plantation  Com- 
pany, nor  In  any  manner  interfere  with  the  Plantation  labor ; 
^so,  that  the  rent  of  the  390  acres  shall  commence  on  the  1st  day  of 
April,  1880,  and  the  balance  of  said  land,  up  to  700,  from  date 
X)f  possession  being  given.     In  witness  whereof,"  etc. 

That,  pursuant  to  this  agreement,  defendant,  by  its  agent,  C 
Koelling,  about  1st  April,  delivered  to  plaintiffs,  and  plaintiffs 
took  possession  of  all  land  marked  on  a  map  (Rowell's)  1,2,  3,  ^ 
^,  7,  and  defendant  stated  to  plaintiffs  it  was  of  the  area  of  300 
Acres,  and  d<3raanded  rent  therefor.  That  defendant,  about  1st 
^uly,  1880,  delivered  to  plaintiffs,  and  plaintiffs  took  possession 
of,  lot  4,  on  said  ma^,  and  stated  that  the  area  was  55}  acres,  and 
also  that  certain  other  pieces,  then  delivered,  contained  8.08 
acres,  and  demanded  rent.  That  plaintiff  paid  the  rent,  believ- 
ing that  the  statements  were  true,  to  1st  April,  1882.  That  no 
survey  of  the  premises  was  made  at  the  time  of  agreement. 
That  plaintiffs  enclosed  the  land  with  a  fence  when  it  was  de- 
livered to  them,  and  the  fence  now  encloses  all  the  land  at  any 
time  in  their  possession.  Plaintiffs  suspected,  from  the  low 
yield,  that  the  acreage  under  cultivation  was  less  than  was  stated 
i>y  defendant,  and  caused  a  survey  to  be  made,  by  which  it  ap- 
jpears  only  303.1)6   acres   were  in  their  possession.     That  then 
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plaintiffs  refused  to  pay  rent,  as  claimed  by  defendant,  on  363.58 
acres,  but  offered  to  pay  on  803.06  acrtfs,  and  demanded  of  de- 
fendant repayment  of  the  excess  of  rent  paid.  Defendant  refused  to 
accept  the  rent  offered  or  to  pay  back  the  excess,  and  brought  action 
in  the  District  Court  to  recover  possession  of  tb^  premises  for  non- 
payment of  rent.  The  bill  prays  that  defendant  be  ordered  to 
execute  a  lease  for  303.06,  or  such  number  of  acres  as  the  Court 
may  find  to  be  in  plaintiffs'  possession,  and  to  order  the  defendant 
to  pay  back  the  excess  of  rent,  and  to  accept  the  arrears  of  rent 
due  on  the  basis  of  303.06  acres;  for  an.  iiyunction  against  the 
suit,  and  general  relief. 

The  answer  admits  the  agreement,  and  alleges,  in  substance, 
that  defendant  delivered,  March,  1880,  to  plaintiffs  339}  acres  of 
rice  land,  but  plaintiffs  being  dissatisfied  with  24  acres  thereof,  as 
unsuitable  for  rice,  defendant  took  them  back,  leaving  315}  acres 
in  plaintiffs'  possession ;  that  July  1st,  1880,  they  delivered  plain- 
tiffs another  tract  of  55}  acres,  and  that  then  plaintiffs  had  371 
acres ;  deducting  two  acres  per  hundred,  as  per  agreement,  there 
would  remain  363.58  acres,  on  which  rent  had  been  demanded 
and  paid  to  April  1st,  1882. 

That  a  survey  was  made  before  any  of  the  premises  were  de- 
livered, and  that  when  possession  was  given,  the  boundaries  were 
pointed  out  by  Monsarrat  and  Koelling,  and  that  plaintiffs  ac- 
cepted Monsarrat's  survey ;  and  denies  that  plaintiffs'  survey 
shows  the  area  of  land  kept  in  possession  by  them,  and  avers  that 
a  large  portion  of  the  land  so  delivered  suitable  for  rice  culture, 
has  not  been  planted  \  that  defendant  has  offered  to  take  back 
certain  portions  of  land  left  idle  by  plaintiffs,  but  they  refused  to 
surrender  the  same,  and  other  formal  matters  are  denied. 

The  rights  of  the  parties  hereto  are  to  be  determined  by  the 
agreement,  and  it  seems  to  us  that  it  ought  to  be  construed  as  a 
lease.  It  transfers  the  possession  of  the  land,  stipulates  the  an- 
nual rent  payable  per  acre,  and  contains  the  covenants  and  condi- 
tions agreed  upon.  The  rent  of  the  300  acr^s  was  to  begin  Ist 
April,  1880,  and  for  the  remainder,  up  to  700  acres,  from  date  of 
possession  given. 

Taylor's  Landlord  and  Tenant,  Sec.  43,  reads:  «  From  a  con- 
sideration of  the  cases  the  rule  would  appear  to  be,  that  if  the 
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instrninent  professing  to  be  an  agreement  for  a  lease  is  itself  a 
transfer  of  possession,  whether  immediate  or  in  futuro,  it  is  a 
lease,  although  it  contains  a  stipulation  for  executing  a  subse- 
quent lease."  For  the  <*300  acres  to  betaken  possession  of  im- 
mediately," it  seems  to  be  admitted  by  the  plaintiffs  that  the 
agreement  was  a  lease.  The  plaintiff^  urge  that  there  is  no 
tenancy  between  the  parties  established  by  the  agreement  beyond 
this  area  of  land,  and  that  they  are  only  liable,  for  use  and  occu- 
pation, for  the  amount  of  land  over  300  acres  actually  occupied 
by  them.  The  defendant  claims  that  the  plaintiffs  should  be 
holden  for  rent  of  whatever  land  over  the  300  acres  was  delivered 
to  the  plaintiffs. 

We  think  the  plaintiffs  are  bound  to  pay  rent  for  whatever 
land  was  delivered  by  the  defendant  and  accepted  by  the 
plaintiffs,  without  reference  as  to  whether  the  same  was  there- 
after planted  or  not  by  plaintiffs.  This  must,  however,  be  quali- 
fied. The  land  must  be  such  as  is  suitable  for  rice  culture.  The 
land  was  to  be  <<  used  only  in  the  cultivation  of  rice,"  and  this 
implies  that  it  was  to  be  rice  land,  capable,  by  an  ordinary  ex- 
penditure of  money  in  preparation,  of  growing  rice.  The  plain- 
tiffs were  not  bound  to  tako  land  which,  with  an  extraordinary 
expenditure  of  labor  and  money,  might  possibly  be  made  to  grow 
rice,  but  land  reasonably  level,  so  as  to  be  easily  laid  out  in 
patches  and  capable  of  being  put  under  water  as  required.  That 
the  agreement  was  so  understood  by  the  parties  is  evident  from 
the  fact  that  the  plaintiffs  surrendered  a  piece  of  land  of  twenty- 
four  acres  (Lot  •<  Y  "  of  Monsarrat's  map)  as  being  unsuitable  for 
rice,  and  it  was  accepted  by  defendant.  It  must  also  be  land 
upon  which  water  could  be  brought  from  ditches  or  streams  con- 
venient and  accessible.  We  do  not  think  it  necessary  in  this  case 
to  decide  whether  the  words  in  the  agreement  binding  the  de- 
fendants  to  «  furnish  all  the  water  necessary  for  the  cultivation  of 
said  4ahd  with  rice,"  compels  them  to  cut  and  keep  in  repair  the 
necessary  canals  to  lead  water  to  the  land  cultivated  in  rice  by 
plaintiffs,  for  there  is  no  allegation  in  the  bill  setting  forth  any 
default  of  this  character  by  the  defendant.  It  might  be  said, 
however,  that  in  default  of  a  particular  covenant  by  the  lessors  to 
that  effect,  it  is  not  to  be  implied  that  they  were  to  expend  money 
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the  cutting  of  ditches  to  lead  the  water  to  the  plafn- 
Idri,  and  that  the  action  or  the  pluintiffd  io  making 
Itchea  is  an  jadicatioa  of  the  way  they  interpreted 
<uu 

tlBs  were  bound  to  take  whatever  land  of  this  char- 
elivered  them  by  defendants  up  to  400  acres,  addi- 
'  300  acres. 

and  '•furnished  with  water"  means  land  fw  which 
sr  for  the  successful  growing  of  crops  of  rice  ia  reaao[>- 
)ie,  and  without  charge  to  the  {dalatiffs  for  the  use  of 

ittled  these  principles,  there  remains  to  l>e  considered 

ind  of  this  character  was  delivered  to  the  plaintiffs. 

tiffd  claim  that  they  are  only  liable  tor  rent  for  303.00 

3wn  by  the  Bowell  map,  and  the  defendants  claim 

.&&  acres,  as  shown  by  the  Monsarrat  map. 

rence  between  the  parties  Is  60.52  acres,  and  it  is 

various  parcels  of  land  in  Hanalel  valley,  in  clos« 

}  the  plalntifRi'  rice  fields. 

Bt  parcel  In  dispute  is  a  lot  of  24.69  acres,  which  Is  Io 

id  of  ■'  Field  A"  in  the  Monsarrat  map,  marked  "  Lot 

emalning  difference   is  41.91  acres,  comprising  iota 

Z "  and  "  G  "  on  the  Monsarrat  map^ 

ce  to  the  map  makes  it  clear  that  these  disputed  par- 

lered  upon  iand   taken  and  {Wanted   by  plaintiffs  as 

rice ;  they  are,  in  fact,  ends  or  remnants  lOf  such 
he  territory  is  all  within  certain  well  defined  natural 
i,  e.,  the  Hanalei  river  on  two  sides,  the  foothills  oa 
!,  and  the  "Pohanul"  stream  on  the  remaining  side, 
ing,  the  defendants'  nrtanfiger,  says  he  delivered  all 
."  (including  "Lot  F  ")  to  Chung  Fook,  represenltng 

March,  1880,     He  says  he  "  went  over  the  whole  of 

him,  and  showed  him  the  boundaries  as  laid  down 
it's  map).  He  did  not  object  to  any  part  of  it.  It  is 
>il,  and  all  bottom  land ;  was  planted  with  cane.  I 
h  in  upper  corner ;  spent  two  days  leveling  to  show 

to  bring  on  water.  No  part  of  <  Field  A'  is  higher 
cb."     Chung  Fook  says:  "We  got  lots  6  and  7   in 
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March,  1880."  Lots  6  and  7,  with  the  piece  •<F,"  comprise 
<< Field  A"  of  the  Monsarrat  map.  "No  land  above  7  (lot 
«F')  is  suitable  for  cultivation.  Outside  of  where  I  cultivate  in 
lot  7  is  about  ten  feet  above  the  river.  Water  cannot  be  taken  on 
to  the  highest  part  above  lot  7,  and  that  is  the  only  reason  I  do 
not  plant  it ;  it  is  good  land." 

Mr.  Bertleman  says  that  lot  "F"  is  a  little  lower  than  7, 
three  or  four  feet  above. the  river.  "Certainly  it  is  fit  for  rice 
culture.  They  want  low  land.  There  is  good  manienie  grass 
there,  and  some  bushes.  The  Chinamen  have  had  their  cattle 
there  since  they  took  possession."  Mr.  G.  N.  Wilcox  says  the 
piece  marked  "F"  could  be  planted;  not  so  flat  as  the  rest  of 
the  valley.     The  part  next  the  river  might  be  subject  to  freshets. 

Bichard  Gerke  says  of  this  tract  of  land  that  he  examined  it, 
and  it  was  rich,  alluvial  soil,  and  not  so  much  subject  to  floods  as 
some  other  places  then  planted  by  plaintifls.  He  applied  to 
Chung  Fook  to  lease  this  land  to  him,  and  received  the  reply  that 
this  was  not  allowable  by  the  term  of  the  lease,  and  that  by  and 
by  they  would  plant  it  themselves.  That  the  place  was  grown 
up  with  bushes  and  grass,  and  had  cattle  on  it  that  looked  well. 

We  think  that  the  effect  of  this  testimony  is,  that  not  only  was 
this  lot  delivered  to  plaintiffs,  but  that  its  possession  was  retained 
by  them.  It  cannot  properly  be  urged  that  the  plaintiffs  are  not 
liable  to  pay  rent  for  this  piece,  because  they  use  this  lot  for  pas- 
turage under  the  agreement  that  defendants  are  to  "  furnish  pas- 
turage upon  the  lands  owned  or  controlled  by  the  Plantation  Com- 
pany for  the  horses  and  cattle  of  Chulan  &  Co.,  used  in  working 
and  cultivating  the  land."  The  plaintiffs'  cattle  were  to  be  pas- 
tnred  on  pasture  land,  free  of  charge,  presumably  in  common 
with  the  defendants'  cattle,  and  not  upon  land  which  is  suitable 
for  rice  culture,  and  delivered  as  such.  Lot  "G,"  containing 
two  or  three  acres,  is  declared  by  Messrs.  Bertleman  and  Wilcox 
to  be  perfectly  suitable  for  rice. 

The  lota  "B"  and  "C  "  lie  on  three  sides  of  lot  1,  of  Bowell's 

map,  which  plaintiffs  plant  with  rice.     Mr.  Bertleman  says  of 

these  lots  that  they  are  adapted  for  rice  and  have  been  planted  in 

cane.     Mr.  Wilcox  says  of  them:  "I  see  no  reason  why  they 

should  not  be  planted  In  rice." 

11 
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Lot  <<  C "  had  been  prepared  for  rice,  but  abandoned.     Mr 
Bowel],  who  surveyed  these  lands  in  1880,  says  there  were  sev- 
eral patches  around  lot  1  prepared,  but  evidently  abandoned. 

Ajs  to  lots  «D"  and  <<  E,"  both  Mr.  Bertleman  and  Mr.  Wilcox 
say  they  are  now  grown  up  with  rushes,  aod  are  boggy  and 
V  swampy ;  but  it  is  said  that  their  present  condition  is  owing  to 
neglect  of  draining  during  two  or  three  years  past.  On  the  other 
hand,  Mr.  Howell  says  that  the  land  above  2  and  8  (lots  <<D" 
and  «  E  ")  was  swampy  and  rush-grown,  and  seemed  to  be  blighted 
near  the  sour  water,  and  that  this  swamp  was  not  caused  by  not 
I^E  keeping  drains  open. 

li^  We  are  of  opinion  that  these  lots  cannot  be  considered  as  suit^ 

able  for  rice  culture,  and  so  exempt  the  plaintifl^  from  liability  to 
pay  rent  therefor. 

Let  a  reference  be  made  to  the  Clerk  of  the  Court  to  ascertain 
the  acreage  of  lots  «  D  "  and  «  E  "  of  swampy,  rush  land,  and  on 
the  coming  in  of  this  report  a  decree  will  be  signed  ordering  the 
defendants  to  execute  a  lease  in  accordance  with  the  agreement 
for  363.58  acres  of  land,  less  the  acreage  of  lots  <(D"  and  «E/' 
and  that  the  parties  settle  their  accounts  on  the  above  basis. 

A.  &  HartwMy  for  plaintiffs. 

jF.  M,  Hatchj  for  defendants. 

Honolulu,  January  30,  1884. 

SUPPLEMENTAIi    OPKSriON. 

The  decision  having  been  filed  on  the  dOth  of  January,  counsel 
for  the  respective  parties  come  before  the  Court,  and  counsel  for 
plaintiffs  claims  that  the  plaintiffs  should  not  pay  interest  on  the 

t  amount  found  due  by  the  6ourt. 

fr'-'-  The  defendants    claim    interest   on  each  item  of  rent,  as  it 

^.t  became  due,  on  the  acreage  established  by  the  Court,  which  is 

more  than  the  acreage  claimed  to  be  chargeable  by  plaintiffs,  and 
less  than  that  claimed  by  defendants.  As  the  acreage  upon 
which  the  claim  was  based  was  uncertain,  and  was  the  subject  of 
controversy  in  this  action,  the  claim  for  its  rent  was  an  un- 
liquidated claim.  No  demand  is  shown  to  have  been  made  for 
the  sum  found  due  by  the  Court,  nor  was  there  any  tender  of  this 
sum  by  the  plaintiffs.  The  rule  of  law  in  such  a  ease  as  this  is, 
that  interest  is  recoverable  from  the  date  of  the  writ,  upon  the 
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amoant  then  dae,  and  upon  the,  sums  thereafter  becoming  due, 
in  accordance  with  the  terms  of  the  agreement,  upon  the  acreage 
as  found  by  the  Court.  We  consider  that  the  proceedings  in  this 
case  are  equivalent  to  an  action  by  defendants  to  recover  their 
rent  Interest  is  therefore  allowed,  as  above,  from  December  4, 
1882,  the  date  of  the  writ 

The  question  is  made  as  to  the  area  of  the  land  upon  which 
the  Court  held  that  the  plaintiffs  were  not  chargeable  for  rent. 
From  the  proofs  before  us,  we  held  that  lots  «D"  and  <« E,"  as 
marked  and  testified  to  at  the  trial,  were  sufficiently  definite. 
The  only  question  left  open  was  as  to  the  area  of  the  lots  so 
marked,  and  to  determine  which  the  reference  was  made. 

We  think  that  costs  should  be  divided. 

Decree  accordingly, 

Honolulu,  February  7,  1884. 


AKENI  vi.  WONG  KA  MAU,  et  at. 

Exceptions  from  Ruling  of  Austin,  J. 

SPECiAii  Term,  December,  1888. 

MoCuiiiiY  and  Austin,  J  J.    Judd,  0.  J.,  being  interested,  did 

not  sit 

The  Boundary  Commissioner  for  the  Island  of  Oahu,  unon  settling  the 
boundaries  of  the  lands  of  Honouliuli,  having,  with  the  assent  of 
all  parties,  received  testimony  as  to  the  extent  of  the  fishing  rights 
claimed  by  the  owner  of  the  land,  although  he  refused  to  award 
the  rig^t  as  claimed,  as  a  right  or  as  territory: 

Held  that  the  owner  of  an  adjoining  land,  although  represented  at 
the  hearing,  was  not  estopped  from  disputing  the  boundaries  of 
the  fishing  rights  claimed  to  be  shown  by  such  evidence. 

Opinion  of  the  Court,  by  McCully,  J. 

This  case  came  to  the  Supreme  Court  by  appeal  from  the  In- 
termediary Court  ol  Oahu.    The  original  controversy  is  as  to  the 
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line  dividing  the  fishing  grounds  respectively  of  the  lands  of 
Honouliuli  and  Waipio,  in  Pearl  River,  an  extensive  loch  in  the 
Island  of  Oahu.  The  exceptions  relate  to  the  ruling  of  the  Court 
upon  the  effect  of  certain  proceedings  had  before  the  Boundary 
Commissioner  of  Oahu.  The  following  are  the  instructions  asked 
for  by  the  defendant  and  refused,  and  the  instruction  given  by 
the  Court : 

1.  That  the  plaintiff's  lessors  are  estopped  from  now  disputing 
the  fishing  right  of  Honouliuli,  being  present  and  assenting 
thereto,  and  the  right  of  Waipio  being  then  passed  upon. 

2.  That  if  the  jury  are  satisfied  that  J.  Komoikeehuehu  was 
present,  he  being  the  co-executor  of  the  Chief  Justice,  and  assent- 
ing, or  either  of  them,  that  such  assent  to  the  finding  is  binding 
between  the  owners  of  Waipio  and  Honouliuli. 

3.  That  if  the  Jury  find  that  either  of  them  was  present,  it  is 
strong  evidence  in  favor  of  the  defendants. 

Which  directions  the  presiding  Judge  declined  to  give,  but 
directed  the  jury  that  the  lessors  of  the  plaintiff  were  not  bound 
by  the  proceedings  before  the  Boundary  Commissioner,  so  far  as 
regarded  the  fishing  rights  claimed.  And  that  the  case  must  be 
decided  according  to  the  law  governing  prescription  in  this 
country,  as  no  grant  is  shown. 

A  copy  of  the  record  of  the  Boundary  Commissioner  is  at* 
tached  to  the  bill  of  exceptions,  aqd  we  cite  from  it  as  follows : 

«« The  present  case  is  a  claim  of  right  of  piscary  over  a  navi- 
gable bay,  or  loch,  perhaps  unlike  any  other  in  the  Kingdom,  and 
is  a  claim  of  exclusive  fishing  right  as  to  the  whole  of  a  certain 
branch  of  the  part  lying  outside  of  a  line  <  chin  deep'  opposite 
the  other  lands  situate  on  this  branch.  It  is  distinguishable  from 
the  right  claimed,  and  by  statute  given  to  Konohiki  with  certain 
reservations — Civil  Code,  Sees.  387,  392 — being  a  claim  as  a  private 
and  exclusive  fishing  right  as  completely  as  that  within  his 
<  chin  deep '  line  is  claimed  for  the  lands  ac^acent." 

"  I  find  in  repeated  instances  that  the  Board  declined  to  award 
and  define  piscary  rights,  leaving  parties  to  their  rights  under 
general  statutes :  e.  g.,  in  the  award  to  Kiahua,  Vol.  10,  p.  50, 
where  the  fishing  right  was  surveyed  and  included  in  the  land 
asked  for,  the  Board  expressly  refused  to  award  this  portion  of 
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the  survey,  remitting  the  claimant  to  the  law,  indorsing  this 
refusal  both  on  the  notes  of  survey  in  the  award  and  on  the  aa- 
companying  plot,  and  no  instances  of  a  contrary  practice  are 
shown  to  me. 

<<  Upon  due  consideration  of  the  premises,  I  decline  to  award 
the  fishery  of  Honouliuli  as  a  right  or  as  territory,  but  deeming 
It  of  importance  that  all  rights  depending  on  Kamaaina  testi- 
mony be  now  settled,  as  far  as  may  be,  and  knowing  of  no  better 
place  than  the  records  of  the  Boundary  Commissioner  for  the  pre- 
servation of  such  claims,  I  take  the  testimony  offered  on  the  sub- 
ject, and  make  such  a  supplementary  finding  as  such  testimony 
warrants. 

«  Fishing  rights  of  Honouliuli,  in  Pearl  Loch. 

"  For  reasons  set  forth  at  large  in  the  record  of  the  Commis- 
sioner, the  fishing  right  is  not  awarded  in  the  body  of  the  cer- 
tificate of  boundaries,  but  the  finding  of  the  Commissioner,  on 
the  testimony  presented,  as  well  as  by  the  assent  of  parties  ad- 
jacent and  in  interest,  is  set  forth  in/this  supplement,  to  wit :"  *  * 

We  think  there  is  but  one  sentence  in  the  above  citation  which 
colorably  supports  the  proposition  of  the  defendant,  viz :  the 
latter  part  of  the  last  quoted  sentence,  these  words,  <<the  finding 
of  the  Commissioner  on  the  testimony  presented,  as  well  as  by 
the  assent  of  parties  adjacent  and  in  interest,  is  set  forth  in  this 
supplement  as  follows."  But  these  words,  even  taken  by  them 
selves,  fall  short  of  a  claim  to  jurisdiction.  The  finding  is  called  a 
supplement,  and  is  excluded  from  that  which  the  Commissioner 
considered  himself  authorised  to  make.     The  assent  of  all  parties 

• 

must  be  taken  to  mean  their  assent  to  taking  the  testimony,  ex 
parity  for  preservation,  which  the  owner  of  Honouliuli  wished  to 
present  for  preservation.  But  the  determination  of  the  Com- 
mi-ssioner  to  take  testimony  must  be  considered,  in  view  of  what 
he  had  above  expressed*.  Nothing  can  be  more  explicit  and  void 
of  uncertainty  than  these  words,  <«  upon  due  consideration  of  the 
premises,  I  decline  to  award  the  fishery  as  a  right  or  as  a  terri- 
tory." He  gives  the  authorities  and  reasoning  by  which  he 
arrives  at  this  conclusion.  How  can  it  be  now  claimed  that  a 
right  or  territorial  line  has  been  awarded  by  an  oflicer  when  he 
bas  positively  declined  to  make  it  ?    And  how  could  the  presence 
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epresentativeB  of  Wafpio  be  held  to  give  aasent 

hich  was  not  done  at  All  7 

lerefore  overrule  the  exceptioDt. 

Bole,  tor  plalnliff. 

•e»ton  aad  Cecii  Brown,  for  defeadants. 

lai?  5,  1884. 


In  re  BOUNDARIES  OF  KAPAHULTT. 

Appeal  from  Cohmibsioner  or  Boundaries, 

Special  Term,  December,  1883. 

JUDD,  C.  J.;  McCuLLY  and  AuariN,  JJ. 

eoce  being  very  conflicting,  and  nearly  evenly'  balanced,  the 
t  afflrms  the  declulon  at  the  Contmiesioner  appealed  from.  - 
surveys,  not  followed  by  adVerae  posBesaion,  have  little  force 
idenoe  of  boundaries. 

Opinion  of  the  Court,  by  Austin,  J. 
ase  U  here  on  appeal  from  a  Judgment  rendered  by  the 
y  CoDUuindioDer  of  Oahu  in  the  matter  of  the  aettiement 
Mindarien  of  the  Iliaiua  of  Kapahulu.  The  owners  of  the 
g  lands  of  Waialae-nui  and  Waialue-iki  claim  that  the 
it  inciuden  about  1,000  acies  of  land  which  properly  be- 
Walalae-DuL 

•rritory  in  dispute  is  a  barrea  tract  lying  to  the  eaetwanl 
ond  Head. 

Dundarles  of  Kapahulu  were  declared  by  Boundary  Con^ 
ir  W.  P.  Kamakau,  by  his  Judgment  rendered  December 
,  to  be  nearly  as  now  settled,  but  owing  to  certain  legal 
a  the  fixing  of  the  boundaries  as  to  the  land  of  Waialae- 
ludgment  was  vacated  by  the  decree  of  the  Chancellor 
May  11, 1883,  and  a  new  proceeding  was  taken  herein  to 
ttle  the  bnuudaries  of  Kapahulu. 
ref  uUy  examining  the  evidence  taken  before  th«  Boundary 
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Commissioner,  and  the  additional  evidence  taken  before  us,  we 
are  inclined  to  believe  that  the  decision  of  the  Boundary  Com- 
missioner is  right.  The  evidence  is  very  conflicting,  and  is 
nearly  evenly  balanced.  The  contestants  present  maps  made  by 
"Wm.  Webster,  of  Waialae-iki  and  Waialae-nui,  bearing  date 
June  7,  1851,  and  copy  of  description  of  Waialae-iki,  dated  April 
26,  1856,  which,  if  correct,  show  that  the  contestants  are  entitled 
to  the  land  in  dispute. 

We  think,  however,  that  there  is  not  snfflcient  evidence  that 
they  were  known  of,  or  that  the  boundary  as  fixed  by  them  was 
assented  to  at  any  time  by  the  owners  of  Kapahulu.  Certain  acts 
of  occupation  with  his  cattle  in  grazing  by  Mahuka,  the  tenant  of 
the  contestants'  ancestors,  were  shown,  but  nothing  which  would 
amount  to  an  adverse  possession,  nor  was  such  possession  claimed. 
It  was  shown  that  Mahuka  was  the  lessee  of  Kapahulu  also,  and 
this  would  account  for  his  use  of  it,  and  some  evidence  says  that 
the  owners  of  Kapahulu  were  angry  at  the  claim  of  Mahuka^ 
based  on  the  Webster  map. 

The  evidence  shows  that  Mahuka  pointed  out  to  Webster  the 
boundaries  of  Kapahulu,  and  his  map  is  based  on  this  showing* 
Without  possession  or  other  supports,  the  map  becomes  only  a 
mere  declaration  of  Mahuka  in  favor  of  his  lessors,  and  has  little 
force.  Against  Mr.  Webster's  map,  the  petitioners  present  an 
old  map  of  the  adjoining  land  of  "Kekio,"  made  by  W.  H. 
Pease,  in  which  the  territory  in  dispute  is  called  Kapahulu.  This 
being  an  ex  parte  survey,  the  same  criticism  applies  to  it. 

The  comparatively  valueless  character  of  the  land  whose 
boundaries  are  here  sought  to  be  established,  no  doubt,  largely  ac- 
counts for  the  indefinite  and  contradictory  nature  of  the  testimony 
adduced. 

The  best  result  we  are  able  to  reach  is  that  the  boundaries  of 
the  land  of  Kapahulu  are  as  described  in  the  certificate  of  thd 
Boundary  Commission,  and  we  therefore  affirm  the  same* 

8.  B.  Dofe  and  W.  O.  SmUh,  for  plaintiff. 

JFi  M,  Hatchy  for  defendant. 

Honolulu,  January  14,  1884. 
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Exceptions  from  Circuit  Court,  Third  Judicial  Circuit. 

January  Term,  188  i. 

JuDD,  C.  J.,  McCuLLY  and  Austin,  JJ. 

The  defendant  having  been  convicted  upon  indictment  for  forging  and 
uttering  a  paper  purporting  to  be  a  promissory  note :    ' 

Held,  that  the  line  discriminating  between  such  false  instruments  as 
do  not  bear  the  semblance  of  that  of  which  they  are  counterfeits, 
and  those  which  do  bear  it,  must  be  determined  by  the  complexion 
of  each  case  as  it  arises. 

The  King  v8.  Heleliilii,  ante  page  16,  followed. 

Held,  also,  that  to  show  guilty  knowledge  and  to  rebut  the  presump- 
tion of  innocence  through  ignorance,  previous  statements  made 
by  defendant,  relating  to  other  forged  papers  in  his  possesssion 
prior  to  the  commission  of  the  offense,  are  admissible  in  evidence. 

Opinion  op  the  CotjRT,  by  McCully,  J. 

Bill  of  exceptions  from  the  Third  Judicial  Circuit  Court. 
The  defendant  was  convicted  on  an  indictment  charging  forging 
and  uttering  an  instrument  of  which  the  following  is  a  copy : 

$70.00.  HmoMuj  Sept  14,  1883. 

after  date promise  to  pay  to  the  order  of 

Mahukaliilii Seventy Dollars^ 

at Mr.  Hyman  B Value  received. 

No.  184.     Due Geo.  Willyon. 

The  words  in  italics  form  the  printed  blank  which  is  filled* 
The  testimony  shows  that  the  name  intended  to  be  the  signature 
was  Geo.  Willfong.  The  note  was  oflFered  by  the  defendant  to 
the  proprietors  of  a  Chinese  store,  who  cashed  it 

The  defendant's  first  exception  is  based  on  the  provision  in  the 
chapter  on  forgery:  Penal  Code,  Chap.  XXX.,  Sec.  7:  « Pro- 
vided, however,  that  it  is  essential  to  constitute  forgery  that  the 
false  instrument  should  carry  on  its  face  the  semblance  of  that  for 
which  it  was  counterfeited,  and  it  should  not  be  obviously  invalid, 
void  and  of  no  effect." 
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In  the  King  vs.  HeleliUii,  heard  on  exceptions  at  the  last  July 
Term,  the  Court  considered  a  case  precisely  parallel  to  this,  and 
the  reasoning  and  authorities  there  employed  need  not  be  re- 
peated here. 

The  line  discriminating  between  such  false  instruments  as  do 
not  bear  the  semblance  of  Uiat  of  which  they  are  counterfeits 
and  those  which  do  bear  it,  must  be  determined  by  the  complex- 
ion of  each  case  as  it  arises,  and  it  is  not  likely  to.  exclude  from 
the  class  of  forgeries  papers  which  are  intended  for  forgeries,  and 
which  have  been  successfully  uttered. 

The  next  exception  is  to  the  admission  of  evidence  of  the  de- 
fendant's having  another  draft  for  $100  about  a  week  before  his 
arrest,  and  his  statements  concerning  it.  This  was  offered  to  show 
guiity  knowledge  and  to  rebut  the  presumption  of  innocence 
through  ignorance.  This  is  established  doctrine  in  cases  of  forgery 
and  counterfeiting.  See  Greenleaf 's  Evidence,  Vol.  8,  Sees.  Ill 
and  lllA,  where  many  authorities  are  cited ;  also  115  Mass.  481, 
Com.  vs.  Coe. 

The  third  exception,  to  the  question  what  prisoner  did  with  the 
said  $100  note,  comes  under  the  ruling  on  the  foregoing  exception* 

And  finally  we  do  not  find  that  the  verdict  was  against  the 
'Weight  of  evidence. 

The  exceptions  are  overruled. 

£\ttU  Neumann^  Attorney-GeneraL 

W.  C.  JoneSy  for  defendant 

Honolulu,  January  28,  1884* 
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JOHN  ROBELLO  tw.  WONG  QUING, 

Appbal  from  Police  Court. 

January  Term,  1884. 

JuBD,  C.  J.,  McCuLiiY  and  Austin,  J  J. 

The  statute  as  to  summary  possession  of  land  applies  only  where  the 
relation  of  landlord  and  tenant  exists. 

Kaaihue  va,  CrabbCy  8  Hawn.  776,  and  Coney  vs.  Afanele,  4  Hawn.  164| 
approved. 

Where  a  lease  was  made  subject  to  a  mortgage,  and  oonditioned  to  be 
annulled  on  a  foreclosure  sale  of  the  land :  the  vendee  at  foreclos- 
ure sale  may  bring  the  statutory  proceeding  for  summary  posses- 
sion against  the  lessee. 

It  is  too  late  to  dismiss  a  case,  on  appeal,  for  defect  in  the  summons, 
when  no  notice  was  taken  of  the  defect  in  the  lower  court. 

* 

Opinion  of  the  Court,  per  Judd,  C.  J. 

This  is  an  appetU  by  the  defendant  to  the  Supreme  Court  in 
Banco,  on  a  point  of  law,  from  a  Judgment  in  the  Police  Court  of 
Honolulu. 

The  action  purports  to  be  brought  in  pursuance  of  the  Statute 
entitled  <<  Of  summary  proceedings  to  recover  possession  of  land 
in  certain  cases."     Civil  Code,  Art.  40,  and  amendment  in  1864. 

Tliere  is  in  evidence  a  mortgage  iu>on  certain  premises  on  Liliha 
street,  in  Honolulu,  dated  29th  July,  1881,  executed  by  Naukana 
(w.)  and  David  Kanae,  her  husband,  to  one  Maria  Lowrey,  secur- 
ing the  payment  of  $500  and  interest,  in  two  years  from  date. 

Also  a  lease  of  the  same  premises  from  the  said  mortgagors  to 
Wong  Quing  (defendant),  date«l  March  20,  1882,  for  ten  years 
from  date,  at  the  annual  rental  of  $65,  by  which  the  lessee  cove- 
nants to  pay  the  rent  at  Mr.  Wi  R.  Castle's  office  until  the  mort- 
gage  is  paid.  The  inference  would  be  that  Mr.  Castle  represented 
the  mortgagee.  There  is  also  the  following  covenant :  "  This 
lease  is  made  subject  to  the  aforesaid  mortgage,  and  if  the  land 
should  be  sold  upon  foreclosure  of  the  mortgage,  then  this  lease 
can  be  annulled." 
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There  Is  in  evidence,  further,  a  deed  dated  24  th  September, 
1883,  from  F.  C.  Lowrey,  describing  himself  as  heir  of  IVlaria  Low- 
rey,  the  mortgagee  first  mentioned,  to  John  Robello  (plaintiff), 
conveying  to  him  upon  foreclosure  all  the  interest  which  he  pos. 
Bessed  by  the  mortgage. 

The  defendant  urges  that  there  is  no  relation  of  landlord  and 
tenant  existing  between  him  and  the  plaintiff,  and  that  therefore 
the  statutory  proceeding  to  dispossess  a  tenant  does  not  apply. 
He  claims  that  if  the  plaintiff,  as  the  mortgagor's  assignee,  adopts 
the  lease,  then  he  is  bound  by  it,  and  as  the  lease  has  not  expired, 

the  defendant  is  entitled  to  Judgment.  And  if  the  plaintiff  claims 
the  lease  to  be  void  as  being  subsequent  to  the  mortgage,  then 
there  is  no  relation  or  tenancy  between  the  parties,  and  the  de* 
fendant  is  a  trespasser. 

This  Court  held  in  Kaaihue  vs.  Crabbe,  8  Hawn.  776,  that  the 
statute  we  are  now  considering  applies  <<only  where  the  relation 
of  landlord  and  tenant  confessedly  exists."  This  was  affirmed  in 
Coney  vs,  Manele,  4  Hawn.,  154. 

In  Taylor^s  Landlord  and  Tenant,  Sec.  720,  the  author  says,  in 
discussing  a  similar  statute,  in  New  York  State:  <<This  statute 
applies  to  cases  where  the  conventional  relation  of  landlord  and 
tenant  subsists,  and  not  where  it  is  created  by  operation  of  law. 
Therefore  a  mortgagor  cannot  be  turned  out  of  possession  of  the 
mortgaged  premises  under  this  statute." 

In  Everston  vs,  Sutton^  6  Wend.,  281,  Savage,  C.  J.,  says: 
<«  This  statute  is  applicable  between  landlord  and  tenant  only.  No 
such  relation  existed  between  J.  and  T. ;  the  whole  proceedings, 
therefore,  from  beginning  to  end,  have  been  without  Jurisdiction 
and  void. 

<<The  Statute  was  clearly  designed  to  afford  a  speedy  remedy 
where  the  conventional  relation  of  landlord  and  tenant  existed  and 
not  where  that  relation  is  created  by  operation  of  law.  The  Legis- 
lature never  intended  that  the  mortgagee  should  have  a  right  to 
proceed  under  this  Statute  to  obtain  possession  of  the  mortgaged 
premises  after  forfeiture." 

This  is  undoubtedly  good  law.  But  the  relation  of  landlord  and 
tenant  In  the  matter  before  us  is  not  created  by  operation  of  law, 
as  in  the  case  of  a  mortgagor  and  mortgagee.    It  is  created  by  the 
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lease  itself,  and  the  lessee  is  estopped  to  deny  this.  The  tenant 
agreed  in- his  lease  that  it  should  be  forfeited  if  the  premises  were 
sold  under  foreclosure  of  the  mortgage. 

Our  Statute,  as  amended,  differs  from  that  of  New  York,  in  that 
it  confers  Jurisdiction  upon  the  Court  when  the  tenant  is  holding 
over  <<  without  right  after  the  determination  of  such  tenancy  either 
by  efflux  of  time  or  by  reason  of  any  forfeiture  under  the  oondi* 
tiona  or  covenants  in  any  such  lease." 

It  seems  to  us  that,  if  it  be  true,  as  conceded  in  argument,  that 
the  grantee  of  a  lessor  can  bring  summary  proceedings  under  the 
Statute^  to  dispossess  a  tenant,  who  persists  in  remaining  on  thQ 
land  after  the  determination  of  the  tenancy  for  any  statutory 
cause,  there  is  no  reason  why  the  grantee  of  a  mortgagee,  8uc« 
ceeding  to  all  the  rights  of  the  mortgagor,  who  was  also  grantor 
and  lessor,  cannot  do  the  same. 

The  method  of  transferring  the  estate  from  the  lessor  to  the  de- 
fendant is  only  a  little  more  circuitous  than  a  direct  sale  from 
lessor  to  defendant.  It  was  a  condition  in  the  lease  that  it  should 
be  annulled  if  the  premises  were  sold  under  foreclosure.  The  de- 
fendant lessee  entered  the  premises  by  virtue  of  this  lease  and 
covenanted  to  pay  the  rent  to  the  mortgagee,  and  he  cannot  now 
say  that  it  is  void,  and  that  he  is  a  trespasser.  The  assignee  of 
the  title  now  claims  that  the  lease  is  void  by  reason  of  the,  hap- 
pening of  an  event  which  was  contemplated  botit  by  the  lessor 
and  the  defendant,  and  we  think  the  plaintiff  is,  on  these  tacts, 
entitled  to  judgment  for  the  possession  of  the  land. 

The  defendant's  attorney  called  the  Court's  attention  to  the  fact 
that  the  summons  doe.s  not  allege  a  tenancy  between  the  parties. 
An  omission  of  this  character  was  held  in  Coney  vs,  Manele  (su* 
pra)  to  be  fataU  But  in  that  case  the  motion  to  dismiss  the  sum- 
mons on  this  ground  was  made  in  the  District  Court.  In  the  case 
before  us  the  motion  was  not  only  not  made  in  the  Lower  Court,  so 
that  the  defendant  could  cure  the  defect  by  amendment,  but  the 
case  was  proceeded  with  as  if  the  allegation  of  tenancy  had  been 
in  the  summons.  The  proofs  all  conformed  to  such  a  case.  We 
think  it  is  too  late  to  dismiss  the  case  on  such  grounds  on  appeal. 
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and  allow  the  plaintiff  to  amend  his  summons  in  this  respect^  and 
he  may  then  have  Judgment 

C.  BrowHy  for  plaintiff. 

£,  Preston,  for  defendant. 

Honolulu,  January,  1884, 
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HEEIA  SUQAB  PLANTATION  CO.  vs.   JOHN  McKEAGUB. 

Exceptions. 

JANUABY  TlSBHy   1884. 

JxTDD,  C.  J.  J  McCuLiiiY  and  Austin,  J  J. 

In  absence  of  legislation  forbidding  it,  a  corporation  can  sustain  a  suit 
beyond  the  jurisdiction  wherein  it  was  constituted. 

A  Foreign  Corporation,  suing  in  this  Kingdom,  must  set  forth  in  its 
declaration  that  It  has  complied  with  the  laws  of  the  Kingdom  as 
to  foreign  corporations. 

Forms  of  complaints  given  in  the  Code  are  only  guides  to  pleaders,  and 
departures  from  them  are  not  fatal  to  the  complaint. 

The  authority  of  an  agent  or  attorney  making  affidavit  to  a  compli^nti 
is  not  a  proper  subject  of  demurrer. 

Opinion  op  the  Couet,  per  Judd,  C.  J. 

The  case  comes  to  this  Court  upon  exceptions  to  the  overruling 
of  a  demurrer  to  the  complaint.  The  complaint  avers,  <<  that  at 
the  various  times  and  dates  hereinafter  mentioned,  the  plaintiff 
vrsLSj  and  now  is,  a  body  corporate,  duly  incorporated  under  the 
laws  of* the  State  of  California,  United  States  of  America,  and  as 
such  corporation  then  was  and  now  is  acting  and  doing  business 
on  the  Inland  of  Oahu." 

The  demurrer  reads,  <<That  the  said  declaration,  after  alleging 
that  the  plaintiff  is  a  foreign  corporation,  fails  to  show  or  allege 
that  the  said  corporation  has  complied  with  the  law  of  this  King- 
dom by  filing  in  the  office  of  the  Minister  of  Interior  the  requisite 


y»'ii*i 


.  1  ••■- 


V 


).'t 


;V5 


m 


^- 


102  JANUARY,  1884. 

designation  of  a  person  upon  whom  service  of  process  could  be 
made."  • 

^  There  is  abundant  authority  supporting  the  view  that  in  the  ab- 
sence of  legislation  forbidding  it,  a  foreign  corporation  can  sustain 
a  suit  beyond  the  Jurisdiction  wherein  it  was  constituted. 

Silver  Lake  Bank  vs.  North,  4  Johns.  Chanc  870.  Angell  &  Ames 
on  Corporations  Chap.  XI. 

But  it  is  not  necessary  to  enlarge  upon  this  point,  since  we  have 
a  statute  which  prescribes  that  a  foreign  corporation  shall  be  de- 
nied the  benefit  of  the  laws  of  this  Kingdom  unless  it  shall  file  ia 
the  Interior  Office  a  designation  of  a  person  upon  whom  service 
of  process  can  be  made ;  and  by  Act  of  the  Legislature  of  1880  cer- 
tain  other  requisites  are  to  be  complied  with. 

It  is  quite  generally  held  that  a  corporation  may  declare  in  its 
corporate  name  without  setting  forth  in  the  declaration  the  act  of 
incorporation.  Angell  &  Ames^  Corp.  Sec.  632,  and  cases  (here 
cited.  But  though  it  may  not  be  necessary  in  the  case  before  us 
to  set  forth  the  charter  of  the  plaintifif,  or  the  various  steps  it 
may  have  taken  under  the  laws  of  the  Kingdom,  to  enable  it  to 
do  business  in  this  country,  we  think  it  is  necessary  to  set  forth 
in' the  declaration  that  it  is  ^<  legally"  doing  business  in  this 
country^  or  some  other  expression  to  indicate  that  it  has  complied 
with  the  laws  of  this  Kingdom,  in  respect  to  foreign  corporations. 

We  think  this  is  necessary,  in  order  that  an  issue  can  be  made 
by  which  these  facts  can  be  inquired  into.  The  averment  that 
the  foreign  corporation  ^^  is  now  acting  and  doing  business  in  tho 
Island  of  Oahu,"  might  be  true  of  a  foreign  corporation  that  has 
not  complied  with  the  law.^  of  Hawaii. 

In  those  countries  where  the  common  law  exists,  the  rules  of 
special  pleading  would  require  that  the  question,  as  to  tho  corpo- 
rate character  of  the  plaintiff,  be  made  by  a  plea  in  abatement,  since 
by  pleading  to  tjie  merits,  the  defendant  admits  the  capacity  of  the 
plaintiff  to  sue.  But  the  plea  of  the  general  issue  by  our  statute 
allows  the  defendant  <<  to  give  in  evidence,  as  a  defense  to  any 
civil  action,  any  matter  of  law  or  fact  whatever."  Civil  Code, 
Sees.  1106  and  1107. 

And  under  this  plea^  the  plaintiff,  on  its  amended  petitloa, 
would  be  required  to  show  its  corporate  existence  and  its  com- 
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pliance  with  the  law.  We  allow  the  demurrer  on  this  ground, 
and  the  plaintiff  may  amend  accordingly  and  the  defendant 
answer  in  twenty  days. 

The  further  objection  is  made  that  the  conclusion  of  the  com- 
plaint is  insufficient,  in  that  the  plaintiff  merely  prays  that  pro- 
cess issue  citing  defendant  to  appear  and  answer  the  demand  of 
the  plaintiff,  whereas  he  should  pray  for  *^  process  to  cite  the 
defendant  to  appear  and  answer  this,  his  complaint,  before  a  Jury 
of  the  country  at  the term  of  this  Court,''  etc 

The  forms  given  in  the  Code  for  complaints  in  civil  actions  are 
oniy  guides  to  pleaders.  Declarations  maybe  <<in  substance" 
according  to  the  form  given.  The  law  does  not  require  an  exact 
compliance  with  the  form,  and  a  prayer  for  process  citing  de- 
fendant to  appear  and  answer  would  entitle  plaintiff  to  whatever 
process  was  suitable  to  his  case  under  the  law.  We  think  it 
better  practice  to  conclude  with  a  prayer  for  process  as  indicated 
in  the  form,  but  do  not  think  the  departure  in  the  plaintiff's 
declaration  to  be  fatal. 

As  regards  the  authority  ol  M.  Neisser  to  make  affidavit  to  the 
complaint  as  attorney,  agent  or  director  of  the  corporatioui  we 
think  this  is  not  a  proper  subject  of  demurrer. 

P.  Neumann  and  JS.  Preston^  for  plaintiff. 

J,  M.  DavidsoHy  for  defendant 

Honolulu,  February  4,  1884. 
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MAHUKALIILn  e«  di.  vb.  HIKAALANI  HOBRON  et  oL 

Exceptions  to  Findings  op  Judd,  C.  J, 

January  Term,  1884. 

Judd,  C.  J.';  McCully  and  Austin,  J  J. 

*  An  Appellate  Court  may  in  its  discretion  allow  a  reargument  of  a 
case,  and  correct  manifest  errors  and  mistakes  in  its  decision  ren- 
dered on  the  first  argument. 

The  Court  having  held  that  the  taking  of  a  deed  from  the  supposed 
heirs  of  the  plaintiffs'  ancestor  by  the  defendant,  who  claimed  by 
adverse  possession,  was  fatal  to  his  adverse  claim :  Held,  on  re- 
argument,  that  the  deed  might  be  so  construed  as  not  to  defeat 
the  grantee's  adverse  claim. 

Slight  proof  of  adverse  possession  held  sufficient,  considering  the 
nature  of  the  land  in  question. 

Opinion  op  the  Court  on  the  First  Argument,  hy  Mo- 
Cully,  J. 

This  was  a  case  in  ejectment,  the  Jury  being  waived,  heard  by 
the  Chief  Justice,  holding  the  term.  The  finding  was  for  the 
defendants.  Exceptions  were  taken  generally,  and  the  case 
comes  before  as,  with  an  abstract  of  the  testimony,  on  its  merits. 
The  claim  of  the  plaintiff  is  by  descent  from  the  patentee,  one 
Alapai,  and  It  is  not  denied  that  the  legal  title  by  descent  now 
rests  in  him.     The  defense  is  adverse  possession. 

The  defense  introduce  a  conveyance  of  this  land  to  Kalaeone, 
defendants'  privy,  dated  July  6,  1866,  which  appears  to  us  to 
afford  a  solution  of  all  the  questions  in  the  case.  It  appears  in 
evidence,  as  stated  by  the  Chief  Justice,  who  heard  the  case, 
<<  that  Alapai  (the  grantee  named  in  the  Boyal  Patent)  died  in 
Koolau,  not  having  lived  on  the  land,  and  the  Royal  Patent  for 
it  was  taken  out  on  the  previous  award  of  the  Board  of  Land 
Claims,  in  1856,  by  Kalaeone.  Kuheleloa  and  Kameenui,  who 
were  sisters  and  persons  of  some  dibtiuction,  assumed  charge  uf 
this  land,  and  became  in  succession  the  wives  of  this  Kalaeone,  a 
man  of  some  note.    Kuheleloa  was  Alapai's  grand-aunt,  a  rela- 
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tionship  not  capable,  under  recent  adjudications,  of  Inheriting  the 
property  of  Alapai,  but  sufficient  to  account  for  Kumeenui  and 
Kuheleloa's  assuming  the  ownership  of  the  laud. 

The  grantors  in  the  deed  of  1866  were  the  widow  of  Alapai 
and  her  husband,  and  Kalauao,  the  husband  of  Nihoa,  only  child 
and  heir  of  Alapai,  who  had  died  in  1860,  Alapai  having  died  in 
1853.  In  the  deed  they  are  described  ai  the  <<pili  kino,"  that 
is,  the  relatives  and  heirs  at  law  of  Alapai.  But  it  now  appears 
that  they  were  not  such,  for  the  real  estate  of  Nihoa,  dying  intes- 
tate and  without  issue,  descended  to  her  aunt  Kaohe,  through 
whom  the  plaintiff  would  take. 

The  testimony  as  to  the  possession  by  Kuheleloa  very  slightly 
supports  an  adverse  possession,  as  taken  under  a  claim  hostile  to 
tl^e  real  owner.  The  nature  of  the  piece  of  land  here  in  contro- 
versy, as  the  Chief  Justice  remarks  in  his  decision,  renders  it 
difficult  to  get  satisfactory  testimony  as  to  the  occupation  of  it. 
«<  It  is  a  barren  piece  of  sandy  land  on  the  beach  at  Waikiki,  not 
capable  of  producing  any  crop,  and  having  nothing  on  it  but  a 
few  cocoanut  treei^  and  hau  bushes."  It  was  never  fenced.  It 
was  not  the  residence  of  Alapai,  and  it  is  not  claimed  that  Kaohe, 
who  became  heir  to  it  without  probably  apprehending  her  right, 
ever  took  or  claimed  a  right  of  possession.  Kalaeone  had  a  house 
near  this  piece  of  land,  and  the  testimony  leaves  us  in  doubt 
whether  such  slight  acts  of  possession  as  are  shown  may  not  have 
been  merely  the  occupation  of  neighboring  unoccupied  territory. 

But,  however  it  might  be  found  upon  the  question  of  an  ad- 
'verse  possession  prior  to  1866,  if  there  had  been  no  deed  pro- 
duced from  the  supposed  heirs  of  Alapai,  we  are  of  opinion  that 
the  acceptance  of  this  deed  is  proof  that  at  that  date  the  grantees 
made  no  claim  of  right  of  possession,  and  consequently  were  not 
holding  adversely.  The  fact  that  the  grantors  of  the  deed  were 
without  title  does  not  affect  the  admission  that  the  grantees 
claimed  none.  Such  admission  cuts  off  from  the  necessary  period 
of  prescription  all  the  time  prior. 

In  Gray  vs.  Moffitt^  5  Am.  Decisions,  634,  held  that  the  opera- 
tion of  the  statute  ceases  against  a  claim  purchased  or  brought  in 
aid  of  the  protection  of  the  possession^  for  a  claim  thus  recognized 
13 
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and  brought  ia  to  protect  the  possession  oannot  be  adverse  and 

hostile  to  it.    This  reasoning,  a  priori,  applies  with  greater  force 

where  the  proof  of  former  holding  by  a  claim  of  right  is  as  feeble 

as  in  this  case.     This  is  not  the  case  of  one  in  possession  and 
asserting  a  claim,  purchasing  a  quit  claim  of  title  for  the  sake  of 

peace. 

See  Burhans  vs.  Van  ^andt,  7  Barb.,  106  ;  Northrop  vs.  Wright^ 
7  HUl,  490. 

The  deed  in  this  case  clearly  recognizes  the  title  as  being  in 
the  heirs  at  law  of  Alapai.  If  the  grantors  had  been  the  heirs,  or 
if  the  real  heir,  Kaohe,  had  been  one  of  the  grantors,  the  de- 
fendants would  not  stand  on  an  adverse  possession  from  1866,  or 
from  the  death  of  Alapai.  But  if  they  have  held  under  a  deed 
which  is  invalid  for  a  time,  sixteen  years  less  than  tixe  statute^ 
they  cannot  now  set  up  that  their  holding  prior  to  1866  was  hoa- 
tile  and  adverse  to  the  heirs.  The  acceptance  of  the  deed  was  a 
surrender  by  operation  of  law  of  any  title  which  they  might  have 
been  maintaing  in  the  premises. 

Lyonvs,  Meed,  13  M.  &  W.,  284;  MoCracken  vs.  San  Fran^ 
Cisco,  16  Cal.,  686.  ♦ 

The  defendants'  privies  having  «  asserted,  either  by  declar»> 
tions  or  conduct,  the  title  to  the  property  to  be  in  others,  the 
statute  cannot  run  in  their  favor." 

For  these  reasons  the  judgment  must  be  reversed,  and  judg- 
ment entered  for  the  plaintiff. 

Honolulu,  February  21,  1884. 


Opinion  on  Bbabgument,  by  Austin,  J. 

The  plaintiff's  counsel  now  claims  that  this  Court  has  no  power 
to  entertiiin  a  reargument  of  the  ease,  because  it  has  already 
made  a  decision  of  it,  which  is  Anal  and  conclusive,  under  Ar- 
ticle 69  of  the  Ck)nstitution,  which  declares  that  <<  The  decisions 
of  the  Supreme  Court,  when  made  by  a  majority  of  the  Justices 
thereof,  shall  be  final  and  conclusive  upon  all  parties." 

The  Constitution  of  New  York  provides  for  seven  Judges  of 
the  Court  of  Appeals,  its  highest  Court,  and  provides  that  «  any 
five  members  of  the  Court  shall  form  a  quorum,  and  the  concur- 
rence of  four  shall  be  necessary  to  a  decision." 
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Theee  provisions  are  similar.  It  is  not  requisite  to  say,  in 
order  to  render  final  the  decision  of  a  majority  of  the  highest 
Court  of  a  country,  that  it  is  final.  That  follows  as  a  matter  of 
course^  unless  otherwise  expressly  stated.  It  must  necessarily  be 
binding  upon  all  men.  But  to  say  that  manifest  errors  and 
mistakes,  in  what^as  the  form  of  a  final  Judgment,  cannot  be  cor- 
rected by  the  highest  Court  in  its  discretion,  when  seasonably 
brought  to  its  notice,  is  unreasonable,  and  might  work  great  in- 
justice. And  whether  the  application  is  seasonable  or  not,  must 
also  rest  in  the  discretion  of  the  highest  tribunal. 

It  lias  been  uniformly,  and  we  think  wisely,  so  held  in  the 
State  of  New  York,  and  we  shall  so  hold. 

Upon  re-examining  the  question  on  its  merits,  we  are  con. 
strained  to  believe  that  too  much  stress  was  laid  upon  the  sup- 
posed admission,  by  th^  deed  taken  in  1866,  of  the  title  of  the 
plaintiff. 

There  was  evidence,  which  the  Court  below  held  sufficiept,  of 
adverse  possession  for  nearly  ten  years  up  to  the  taking  of  that 
deed.  The  plaintiff  claims  as  the  heir  of  Niboa,  who  was 
daughter  of  Alapai,  the  original  patentee.  But  she  died  in  1860, 
and  when  the  deed  of  1866  was  taken,  her  heir,  the  plaintiff^ 
had  been  the  real  owner  for  six  years. 

The  deed  of  1866  ignores  and  denies  Nihoa's  right,  and  the 
grantors  in  the  deed  claim  to  be  the  heirs  of  Alapai.  Instead  of 
admitting,  the  deed  directly  denies  the  plaintiff's  title  obtained 
through  Nihoa. 

Acts  denying  the  title  of  Nihoa  by  the  grantee,  in  the  deed  of 
1866,  had  been  done,  insufficient,  it  may  be,  to  show  diaseisin, 
but  constituting  a  claim  of  title  as  against  her.  The  deed  was 
taken  to  be  an  acknowledgment  of  the  title  of  Nihoa,  but  it  in 
fact  might  be  taken  as  a  denial  of  it 

We  are  also,  on  further  thought  and  research,  inclined  to 
believe  that  even  had  the  deed's  recital  been  as  the  Court  sup- 
XK)sed,  the  effect  thereof  was  taken  too  strongly  against  the  de- 
fendanlk  See  Cannon  vs,  Stockman^  86  Cal.  635;  Jackson  vs. 
JSearSf  10  Johns.  436. 

We  have  examined  with  care  the  argument  of  tne  plaintiff's 
counsel,  as  to  proof  of  the  nature  of  the  possession  required  to  be 
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deemed  adverse.  In  many  of  the  United  States  there  are  special 
statutes  defining  what  shall  constitute  adverse  possession  in  dif- 
ferent cases.  In  New  York  there  is  such  a  statute.  There  is 
none  such  in  this  country.  Under  the  statute  of  New  York,  we 
think  the  adverse  possession  would  hardly  be  made  out  in'thls 
case.  Many  of  the  decisions  quoted  cannot  h^  understandingly 
read,  or  be  surely  relied  on  as  applicable  here,  without  reading 
the  special  statutory  law  which  applies  to  them*  As  has  been 
said,  the  nature  of  the  land  in  question  is  such  as  to  reqiiire  the 
most  meagre  proof  of  acts  of  possession  to  ripen  into  title.  We 
are  convinced  that,  as  found  by  the  Chief  Justice,  there  was  suffi- 
cient proof  of  title  in  the  defendant  by  adverse  possession. 

Because  of  the  mistake  to  which  we  have  referred,  we  have 
concluded  to  reverse  our  decision,  and  to  affirm  the  Judgment  of 
the  Court  below.  A.  Francis  Judd, 

Benj.  H.  Austin. 


The  former  opinion  of  the  Court  was  based  on  the  fact  that  the 
deed  taken  in  1866  was  an  acknowledgment  of  title  in  other 
parties.  But  as  it  was  not  an  acknowledgment  of  the  title  of 
plaintiff's  ancestor,  and  may  be  considered  an  exclusion  of  such 
title,  and  especially  as  from  the  nominal  consideration  expressed, 
two  dollars,  it  may  well  be  considered  a  quit  claim,  and  to  make 
more  certain  the  right  under  which  Kuheleloa  had  been  holding^ 
by  the  Kauoha^  or  vert)al  bequest  of  Alapai,  I  sign  the  foregoing^ 
opinion.  Lawrence  McCully. 

W.  B.   Castle  and  C.   W.  Ash/ordj  for  plaintiff. 

C,  Brown  and  E.  jP.  Bickerton,  for  defendant 

Honolulu,  April  12,  1884. 
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W.    M.    GIBSON,   President  Board  of   Health,  vs.  THE 

STEAMER  MADRAS. 
Appeal  fbom  Decision  of  Judd,  C.  J.,  in  Admibalty. 

Januaby  Tebm,  1884. 
JuDD,  C.  J.;  McCuiiLY  and  Austin,  JJ. 

The  meaning  of  the  word  ''Quarantine''  considered. 

A  steamer  with  smallpox  on  board  heid,  under  the  circumstanees^  not 
to  have  been  in  quarantine  during  the  time  she  lay  outside  the 
harbor,  pending  a  controversy  with  the  Board  of  Health,  and 
under  a  prohibition  by  it  to  enter  the  harbor ;  and  therefore  not 
liable  for  expttpses  of  the  Board  of  Health  in  guarding  her. 

The  decision  of  the  Chief  Justice,  appealed  from,  was  as  fol- 
lows: 

Opinion  of  the  Chief  Justice. 

This  is  a  libel  in  admiralty  by  the  President  of  the  Board  of 
Health  of  the  Hawaiian  Kingdom  against  the  stean^er  Madras, 
whereof  W.  H.  Bradley  is  master,  filed  on  the  12th  of  June* 
Attachment  was  made  on  the  satne  day.  On  the  filing  of  a  bond, 
deemed  sufficient  by  the  libellant,  tlie  vessel  was  released  from 
attachment 

The  libel  recites,  in  substance,  that  the  steamship  Madras  ar- 
rived at  the  port  of  Honolulu  oof  the  8th  of  April,  1883^,  upon  a 
voyage  from  Hongkong,  in  China,  with  745  Chinese  passengers, 
of  whom  600,  more  or  less,  were  bound  for  the  port  of  Honolulu ; 
that  the  master  signed  a  health  certificate  that  there  was  no  sick- 
ness on  board  ;  that  libellant  thereafter  discovered  that  the  said 
steamer  was  Infected  with  a  disease  known  as  the  <<  smallpox," 
and  that  two  of  the  passengers  were  at  that  time  sick  with  the 
said  disease,  of  which  fact  the  master  was  aware  ;  that  libellant 
caused  the  steamer  to  be  kept  out  of  the  harbor  of  Honolulu,  and 
the  master  and  crew  were  wholly  unable  and  insufficient  to  con- 
trol their  passengers ;  that  several  of  the  passengers  escaped  and 
attempted  to  land  with  a  boat,  and  subsequently  eight  attempted 
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to  swim  ashore ;  that,  in  consequence  of  the  neglect  or  inability  of 
the  master  to  control  said  pa&sengers,  the  libellant  caused  a  guard 
of  eight  to  sixteen  men  to  patroi  about  the  steamer,  and  prevent 
unauthorized  communication  with  the  shore  and  the  landing  of 
her  passengers  or  crew ;  that  said  guard  was  proper  and  neces- 
sary, and  that,  without  the  same,  the  smallpox  would  have  been 
introduced  among  the  inhabitants  of  this  kingdom  from  the 
steamer,  and  great  loss  of  life  and  damage  would  have  ensued 
therefrom;  that,  by  reason  of  the  premises  aforesaid,  the  Board 
of  Health  has  been  datnnified  in  the  sum  of  $1,742.25,  according 
to  the  specification  annexed,  which  shows  these  sums  to  have 
been  expended  in  the  hiring  of  guards  and  boats,  etc. 

The  answer  of  Captain  W  H.  Bradley,  intervening,  admits 
that  the  Madras  arrived  off  the  port  of  Honolulu  on  the  10th,  and 
not  on  the  8th  of  April,  upon  a  voyage  from  I^ngkong,  China, 
with  the  number  of  passengers  mentioned  in  the  libel ;  that  he 
did  sign  and  deliver  to  the  pilot  a  qualified  health  certificate, 
which  is  now  in  custody  of  libellant,  and  which  he  craves 
leave  to  refer  to ;  that  libellant  did  discover  that  the  Madras  was 
infected  with  a  contagious  disease,  known  as  smallpox  ;  but  that 
libellant  discovered  these  facts  in  consequence  of  respondent  hav«, 
lug  communicated  them  to  the  Port  Physician  of  Honolulu.  The 
respondent  denies  that  the  libellant  caused  the  steamer  to  be  kept 
out  of  the  harbor  of  Honolulu,  and  afterwards  respondent  anchored 
her  off  the  port,  but  avers  that  respondent  brought  his  veasel  to 
anchor  off  the  port  before  any  communication  was  had  with 
libellant,  or  any  officer  of  the  Board  of  Health  ;  that  respondent's 
Gsew  consisted  of  forty*two  persons,  and  were  able  and  sufficient  to 
control  said  passengers.  Respondent  admits  that  some  of  the 
passengers  endeavored  to  escape  from  the  vessel,  but  that  they 
were  pursued  and  brought  on  board  by  some  of  the  crew  thereof. 
He  admits  that,,  subsequently,  eight  passengers  did  attempt  to 
swim  on  shore.  Respondent  denies  all  the  other  allegations,  and 
Bays  that  if  the  alleged  expenses  have  been  incurred,  they  have 
been  incurred  without  any  authority  or  Justification  in  law  against 
the  respondent  or  the  said  vessel. 

A  short  history  of  this  case,  as  derived   from  the  letters  be* 
tween  the  parties  and  oral  testimony,  is  as  follows  i    On  the  IQUk 
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of  April  the  Madras  arrived  off  the  port  with  smallpox  among 
her  Chinese  passengers.  She  was  boarded  by  the  pilot,  and  Cap- 
tain Bradley  signed  a  health  certificate  wherein,  after  the  printed 
Words  <<  no  person  has  died  or  been  sielc  of  a  contagious  disease 
on  board  my  vessel  duriog  the  last  six  months,"  was  written,  <<  I 
have  handed  pilot  a  letter  of  explanation  to  the  health  ofiicer  of 
the  port"  The  captain  gave  the  pilot  a  letter  to  the  port 
physician  and  one  to  the  Minister  of  Foreign  Affairs,  the  vessel 
having  been  anchored  outside  the  harbor  at  the  captain's  request. 
The  pilot  delivered  the  letter  to  the  port  physician  in  the  chan- 
nel, as  he  was  proceeding  outside  to  the  steamer.  In  both  of 
these  letters  Captain  Bradley  says  he  has  smallpox  on  board,  and 
asks  to  be  allowed  to  remove  the  Honolulu  passengers  to  the 
quarantine  station,  and  put  his  vessel  into  quarantine,  and  to 
have  200  tons  of  coal  put  on  the  dock  before  the  Madras  should 
<u>me  alongside,  and  then  to  have  it  taken  on  board  by  her  crew, 
and  the  freight  discharged  in  the  same  manner. 

The  same  day,  April  10th,  the  Secretary  of  the  Board  of  Health 
sent  to  Captain  Bradley  a  note  acknowledging  receipt  of  his  note, 
stating  that  the  Board  of  Health  had  met  that  day  and  had  passed 
a  resolution,  of  which  a  copy  was  inclosed,  and  also  that  the  Gov- 
ernment was  ready  to  afford  him  every  facility  for  assisting  his 
vessel  with  coal^  water  and  provisions^  and  other  needed  recruits, 
but  that,  in  view  of  his  having  a  contagious  disease  on  board,  they 
cannot  permit  him  to  land  any  passengers.  The  resolution  of  the 
JBoard  of  Health  in  substance  ^  empowered  its  President  to  take 
such  steps  as  he  may  deem  proper,  and  every  necessary  precau- 
tion to  avoid  the  risk  of  contagion,  and  in  consequence  to  prevent 
the  landing  of  any  passengers  from  the  steamer  Madras." 

On  the  11th  of  April  Captain  Bradley  sends  a  letter  to  the 
Board  of  Health,  expressing  his  surprise  that  the  Board  of  Health 
should  have  stated  to  the  British  Commissioner  that  they  felt  dis- 
satisfied'With  his  having  furnished  a  false  certificate  of  health, 
denying  that  he  had  done  so,  and  that  he  had  his  ship  anchored 
outside,  and  had  sent  for  the  port  physician  and  furnished  him 
with  a  faithf4il  account  of  the  condition  of  his  ship.  He  apolo- 
^izes  for  ataae  language  used  in  a  letter  written  by  him  on  the 
evening  of  the  lOtb,  as  being  under  excitement,  and  asks  the 
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Board  of  Health  to  reconsider  their  resolution  and  allow  him  to 
land  the  Honolulu  passengers,  and  offering  to  give  a  bond  to  pay 
their  expenses  while  in  quarantine.  The  President  of  the  Board 
of  Health  replies  on  the  12th  April,  to  the  effect  that  the 
Board  of  Health  see  no  reason  to  modify  their  resolution  of  the 
10th  Instanti  and  decline  to  allow  him  to  land  any  passengers, 
who  are  unquestionably  liable  to  introduce  a  contagious  disease 
into  the  country,  offering  to  supply  him  with  recruits,  etc.  The 
eame  day  the  President  of  the  Board  of  Health  informed  Mr. 
Davies,  the  British  Vice-Consul  and  agent  of  the  vessel,  that  the 
Madras  would  not  be  allowed  to  land  her  passengers  at  all. 

On  April  14th,  T.  H.  Davies  &  Co.,  agents  of  the  Madras, 
applied  to  bring  the  ship  under  some  quarantine  regulations,  such 
as  the  law  might  provide,  etc. 

To  this  the  President  of  the  Board  of  Health  replied,  under 
date  of  April  19th,  that  ^<  the  steamer  Madras  may  be  regarded 
as  in  quarantine,  inasmuch  as  her  commander  has  hoisted  the 
yellow  flag,  by  order  of  the  Port  Physician,  and  the  vessel  re- 
mains at  anchor  in  the  roadstead  of  Honolulu,  which  is  made 
quarantine  ground  by  statute,  and  has  been  supplied  with  necea- 
sary  recruits,  under  quarantine  surveillance,"  etc. 

Mr.  Davies  replies,  on  same  date,  noting  the  declaration  that 
the  Madras  may  be  considered  in  quarantine,  and  asking  '<  that 
the  Captain  be  informed  what  quarantine  or  other  restrictions 
have  to  be  observed  by  him  from  the  breaking  out  of  the  latest 
case  on  board,  in  order  to  enable  him  to  land  his  passengers  at 
this  port." 

April  24th,  the  Secretary  of  the  Board  of  Health  replied  that 
« the  vessel  was  in  quarantine  for  recruits,  but  not  for  passen- 
jgers." 

On  the  5th  of  May  an  inspection  of  the  Madras  was  made  by 
three  physicians  of  Honolulu.  They  reported  no  case  of  small- 
pox since  April  21st,  and  recommended  that  the  vessel  be  al- 
lowed to  come  inside  the  harbor,  the  ship.  Captain  and  crew  to 
remain  ia  strict  quarantine.  The  Honolulu  passengers  to  be 
landed  on  the  reef  in  quarantine,  but  the  convalescents  not  to  be 
landed.  The  ship  to  land  cargo  and  receive  coal  and  recruits  ia 
quarantine. 
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On  the  7th  of  May  the'  Board  of  Health  wrote  to  the  agents  of 
the  Madras  that  the  steamship  Madras  would  be  allowed  to  enter 
port  and  land  her  Chinese  passengers  in  quarantine,  under  the 
following  conditions  :  The  vessel  to  pay  all  charges  incurred  for 
quarantine  surveillance  since  she  came  to  anchor  in  the  roadstead 
and  during  her  stay  in  port :  The  Chinese  passengers  will  be 
landed  on  the  reef  of  Kahakaaulana,  and  there  placed  in  quar* 
antine  for  at  least  ten  days,  and  the  vessel  to  pay  all  expenses  of 
debarkation,  food,  guard  and  medical  attendance  for  said  passen- 
gers during  the  term  of  quarantine,  and  other  definite  regulations 
asf  to  freight,  baggage,  coal  and  recruits,  and  that  the  agents  of 
the  steamer  enter  into  a  bond,  to  the  amount  of  $20  for  each  pas- 
Banger,  to  indemnify  the  Government  for  expenses  In  case  any 
disease  should  break  out  during  the  quarantine. 

May  8th — The  Madras,  on  the  Captain  receiving  this  letter, 
Bteamed  into  port,  but  went  back  again  to  her  anchorage  on  being 
informed  by  her  agents  that  the  Board  of  Health  understood  that 
the  conditions  imposed  must  be  complied  with  before  she  entered 
the  harbor.  As  the  Madras  was  starting  out  of  the  harbor,  eight 
Chinese  passengers  jumped  overboard ;  these  men  were  picked 
up  by  the  police  boats  and  returned  on  board  the  vessel. 

May  8th — Written  notice  was  sent  by  the  President  of  the 
Hoard  of  Health  to  Captain  Bradley  that  the  <«  steamer  Madras, 
also  yourself,  officers,  crew,  passengers  and  freight  of  said  vessel, 
being  in  quarantine  and  under  the  orders  of  the  Board  of 
Bealth,"  his  attention  is  called  to  Sections  292,  293  and  295  of 
the  Civil  Code,  which  are  recited  in  full. 

May  9th — Mr.  Davies  reported  verbally  to  the  agent  of  the  Board 
of  Health  that  Captain  Bradley  informed  him  that  a  number  of 
cases  of  smallpox  were  discovered  on  the  Madras,  concealed 
among  other  passengers.  This  report  was  made  in  writing  to  the 
President  of  the  Board  of  Health  by  Mr.  Davies  on  the  10th 
May.  The  same  day  the  President  of  the  Board  of  Health  ac- 
knowledges receipt  of  this  information,  and  informs  Mr.  Davies 
that  the  Board  of  Health  will  have  to  reconsider  the  action  to  be 
taken  in  reference  to  the  vessel. 

May  12th — Captain  Bradley  writes  to  the  agent  of  the  Board  of 
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Health  that  during  the  night  previous  one  of  the  steamer's  boats 
was  lowered  by  Chinamen,  and  got  away  from  the  ship,  but  as  the 
Captain  burnt  lights  to  attract  the  attention  of  the  guard-boats, 
the  boat  returned.  The  Captain  then  proposed  a  set  of  signals  to 
be  used  in  event  of  anything  happening  in  the  night,  and  asking 
the  agent  to  watch  for  the  signals. 

Soon  after  this  Mr.  Davies  was  invited  to  a  session  of  the  Board 
of  Health,  where  the  affairs  of  the  Madras  were  discussed.  Oa 
the  12th  May,  Mr.  Davies  writes  to  the  President  of  the  Board 
of  Health,  saying  that  his  firm  was  authorized,  on  behalf  of 
Captain  Bradley,  to  assent  to  all  the  conditions  of  the  Board's 
letter  to  him  of  that  date,  and  they  (Davies  &  Co.)  agreed  to 
become  sureties  on  the  bond  therein  demanded,  and  to  execute 
the  same  as  soon  as  the  document  can  be  prepared. 

Mr.  Davies  says,  in  his  testimony,  that  he  had  recommended 
Captain  Bradley  to  accede  to  all  the  conditions  in  regard  to  land- 
ing the  passengers,  and  that  the  Captain  did  so.  All  expenses 
incurred  in  this  matter,  up  to  this  date,  were  to  be  paid  by  the 
Madras,  and  a  bond  was  to  be  given  in  the  sum  of  $20,000  to 
cover  expenses  thereafter  incurred,  etc. 

The  bond  was  first  to  be  signed,  and  a  draft  was  submitted  to 
Mr.  Davies  on  the  14th  May.  It  was  deemed  unsatisfactory 
by  him  and  Captain  Bradley,  and,  under  advice  of  counsel,  they 
declined  to  sign  it,  as  containing  provisions  not  agreed  upon,  to 
wit :  that  the  obligors  were  to  pay  for  (among  other  things)  <«  the 
repairing  or  extending  the  buildings  which  may  be  u:ied  for  ac- 
commodation of  the  said  passengers."     Negotiations  then  cea:»ed. 

On  May  21st,  Mr.  Davies  applied  to  the  Board  of  Health  to 
know  if  the  Madras  was  in  quarantine,  and,  if  so,  under  what 
regulations  ? 

The  President  of  the  Board  of  Health  declined  to  discuss  the 
matter  with  Mr.  Davies,  considering  that  his  firm  were  not 
the  authorized  agents  of  the  Madras. 

Then  followed  a  reference  of  this  matter  by  the  agents  of  the 
Madras  to  the  representative  of  the  British  Government,  and 
through  his  intervention  there  was  procured  that  the  Madras 
should  be  entered  at  the  Custom  House,  and  that  Messrs.  Davies 
&  Co.  should  be  recognized  as  agents  of  the  Madras,  and  that  the 
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Madras  was  to  be  placed  under  the  qaarantine  regulations  of 
December,  1880. 

On  the  2d  June  it  was  agreed  between  Mr.  Davies  and  the  Presi* 
dent  of  the  Board  of  Health  that  a  bond  for  $10,000  should  be 
^ven  to  cover  all  future  expenses,  and  that  the  previous  ex* 
penditures  of  the  Board  of  Health  in  this  matter  should  be  sub* 
mitted  to  the  Supreme  Court,  and  on  the  6th  June  the  agents 
of  the  Madras  agreed,  in  writing,  in  effect,  that  the  question  of 
the  steamer's  liability  for  the  quarantine  expenses  in  dispute 
should  not  be  pr^udiced  by  the  landing  of  the  passengers  from 
the  Madras.  The  bond  was  given,  and  the  Madras  was  entered 
at  the  Custom  House,  and  the  Honolulu  passengers  landed  in 
quarantine  June  7th,  and  after  some  further  misunderstandings^ 
followed  by  explanations,  as  to  making  up  the  claim,  preparing  a 
case  for  submission  to  the  Court,  and  in  reference  to  the  clearance 
of  the  vessel,  which  are  not  necessary  to  be  here  detailed,  the 
matter  was  finally  terminated  by  the  filing  of  this  libel. 

There  were  many  other  matters  put  in  evidence,  as  the  im- 
pudent and  hasty  remarks  made  by  the  Captain  of  the  Madras,  as 
to  what  he  would  and  would  not  do  under  certain  circumstances, 
and  the  replies  made  to  him,  which  are  irrelevant  to  the  issue 
before  me,  which  is:  whether  the  steamship  Madras  is  liable  for 
the  expenditure  of  tne  Board  of  Health,  as  claimed  P 

The  amounts  of  the  charges  made  for  the  hiring  of  guards  and 
boats  are  shown  to  be  reasonable,  being  the  actual  sums  paid  out 
by  the  Board  of  Health  in  this  behalf.  The  question  remains 
whether  there  were  expenses  incurred  under  "quarantine  regula- 
tions." Section  298  of  the  Civil  Code  reads :  "  All  expenses  in- 
curred on  account  of  any  person,  vessel  or  goods  under  any 
quarantine  regulations,  shall  be  paid  by  such  person,  vessel  or 
o^'ner  of  such  vessel  or  goods,  respectively." 

There  can  be  no  question  as  to  the  vital  necessity  of  maintain- 
ing a  strict  surveillance  over  vessels  arriving  here  with  dangerous 
and  contagious  diseases  on  board.  It  is  the  duty  of  the  State  to 
protect  the  public  health.  For  this  reason  ample  power  is  given 
by  law  to  the  Board  of  Health,  and  the  general  authority  is  given 
them  to  make  such  <<  quarantine  regulations  as  it  shall  Judge 
necessary  for  the  health  and  safety  of  the  inhabitants."    (Section 
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292  Civil  Code.)  "Any  vessel  refusing  to  submit  to  quarantine, 
and  leaving  the  quarantine  ground  before  the  expiration  of  the 
quarantine,  or  which  shall  be  the  means  of  clandestinely  intro- 
ducing into  the  Kingdom  any  contagious  or  dangerous  disease, 
shall  be  liable  to  seizure,  confiscation  and  sale."  Section  295 
Civil  Code. 

But  the  Board  of  Health  has  a  duty  to  perform,  as  far  as  foreign 
vessels  are  concerned.  One  of  these  is  given  by  Section  272  ^ 
(<The  Board  of  Health  may,  from  time  to  time,  establish  the 
quarantine  to  be  performed  by  vessels  arriving  at  any  port  of  the 
Kingdom."  Now,  a  quarantine  is  defined  to  be  (1),  properly  the 
space  of  forty  days;  appropriately,  the  term  of  forty  days  during 
which  a  ship  arriving  in  port,  and  suspected  of  being  infected 
with  a  malignant  or  contagious  disease,  is  obliged  to  forbear  all 
intercourse  with  the  city  or  place.  This  time  was  chosen,  be- 
cause it  was  supposed  that  any  infectious  disease  would  breakout, 
if  at  all,  within  that  period.  (2.)  Hence,  the  word  -means 
restraint  of  intercourse  to  which  a  ship  may  be  subjected,  on  the 
presumption  that  she  may  be  infected,  either  for  forty  days  or  for 
any  other  limited  period.  (Webster's  Dictionary,  title  Quaran- 
tine.) 

It  is  a  general  rule  in  every  country  that  the  proper  officers  may 
determine  the  period  of  restraint  at  their  discretion,  according  to 
circumstances,  and  I  think  that  Section  292  of  the  Civil  Code,  in 
authorizing  the  Board  of  Health  to  establish  the  quarantine  to  be 
performed  by  all  vessels,  etc.,  was  meant  to  confer  this  very 
power,  to  wit :  that  the  period  of  restraint  and  non-intercourse  to 
which  vessels  arriving  here  are  to  be  subjected,  must  be  definitely 
settled  and  established  by  the  Board  of  Health.  The  very  idea 
of  a  quarantine  implies  that  it  is  for  a  definite,  limited  time. 
And  it  would  be  quite  competent  for  the  Board  of  Health,  on  the 
expiration  of  one  quarantine,  if  there  should  i)e  a  fresh  outbreak 
of  disease  on  a  ship,  to  establish  a  further  quarantine. 

I  do  not  go  to  the  extent  of  saying  that  the  definite  term  of 
quarantine  for  all  ships  cannot  be  varied  to  suit  the  exigencies  of 
any  particular  case  or  disease.  1  think,  as  the  power  is  given  to 
establish,  *<  from  lime  to  time,"  the  quarantine  to  be  performed 
by  vessels,  that  a  ship,  under  exceptional  circumstances,  may  be 
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sabjected  to  exceptional  quarantine,  without  the  formality  of  re- 
pealing the  formerly  established  period,  and  establishing  a  new 
term. 

But  I  understand  that  the  Board  of  Health  had,  by  a  regula- 
tion, last  published  in  December,  1880,  established  a  quarantine 
of  fifteen  days  for  crews  and  passengers  of  vessels  having  small- 
pox  on  board.     (See  Regulations  Board  of  Health.) 

Was  the  Madras  regularly  in  quarantine  while  the  Board  of 
Health  incurred  the  expenditures,  the  subject  of  this  controversy? 
And  were  these  expenditures  incurred  under  any  quarantine 
regulations  ?  Unless  they  were,  plaintiff  cannot  recover.  It 
would  not  be  just  to  exact  the  severe  penalty  of  confiscation  and 
sale  of  a  vessel  for  expenses  of  quarantine,  unless  notice  of  the 
liability  Is  given  to  the  vessel,  and  she  is  made  aware  of  the 
restraint  imposed,  and  its  duration  and  consequences.  For  in- 
stance, if  a  vessel  should  arrive  here  from  a  port  infested  with 
cholera,  and  a  quarantine  of  twelve  months  should  be  established 
for  her,  it  is  quite  possible  that  the  vessel  might  not  be  willing 
to  submit  to  it,  and,  if  the  nature  of  her  voyage  admitted  of  it, 
she  might  return  to  the  port  whence  she  came  without  under- 
going quarantine. 

I  do  not  understand  that  the  Madras  was  put  in  quarantine  by 
the  written  declaration  made  by  the  President  of  the  Board  of 
Health  of  April  19th,  that  the  Madras  may  be  regarded  as  in 
quarantine,  <<  qualified  by  the  statement  of  the  Secretary  to  the 
agents  to  the  vessel  ^hat  she  was  in  quarantine  for  recruits  but 
not  for  passengers,"  for  no  period  of  restraint  was  stated.  It  is 
difficult  to  understand  what  was  meant  by  « quarantine  for 
recruits  but  not  for  passengers."  If  the  words  mean  anything, 
they  mean  that  no  period  of  restraint,  however  long,  would 
suffice  after  which  the  passengers  could  be  landed  from  the 
Madras.  A  statement  being  made  to  a  ship,  ^  you  are  in  quaran- 
tine," this  condition  ot  things  might  last  for  months  or  years, 
and  the  expense  of  watching  the  vessel  consume  her  entire 
value.  I  avoid  saying  anything  here  as  to  the  power  of  the 
Government  to  altogether  refuse  permission  to  citizens  of  a  State, 
with  whom  we  have  no  treaty  securing  this  right,  to  land  in  this 
Kiogdom.     For  although   the    first  resolution  of    the  Board  of 
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was  to  the  effect  that  its  President  was  empowered  to 
.  the  landing  of  any  passengers  from  the  steamer  Madras, 
ition  was  not  adhered  to  by  the  Oovernmeal,  and  the  pas- 
were  finally  allowed  to  be  landed.  If  the  Madras  had 
aj;ed  in  a  definite  quarantine,  and  quarantine  rvgulationa 
1  her  to  be  watched  with  guards  in  patrol  boata,  ur  other- 
luring  this  period,  the»e  and  whatever  expenses  were 
rily  incurred  in  maintaining  this  quarantine  would  have 
id  by  the  vessel. 

at,  however,  kept  In  a  state  of  uncertainty  for  a  period  o( 
two  months,  and  all  the  while  the  expenses  wore  being 
i.     The  action  taken  by  the  Board  of  Health  in  allowing 

I  passengers  to  be  landed  and  put  in  a  quarantine  of  21 
luld  have  been  taken  immediately  on  the  arrival  of  the 
ere,  and  this  large  expenditure  saved. 

s  certainly  necessary  to  watch  the  vessel  to  prevent  passen- 
sary  of  the  restraintu  of  a  long  voyage  and  excited  by 
xrs  of  the  disease  among  them,  from  esc-aping  aahore,  aod 
eading  the  infection  among  our  people,  but  if  the  passen- 
re  ever  to  be  allowed  to  be  landed  on  these  shores,  they 
have  been  landed  in  quarantine,  reasonably  soon  after 
rival  here,  and  some  guards  would  have  been  necessary, 
only  ii  lew  days,  exclusive  of  the  period  of  shore  quaran- 
ilch  Is  nut  in  question  in  this  suit, 
langer  to  the  health  of  the  community  from  smallpox  was 

II  lessened  by  detaining  the  ship  outside,  with  so  large  a 
of  passengers  confined  on  board  for  so  lung  a  time ;  ia 
]  contagion  increased  on  board  during  that  time. 

inline  Kule  2,  published  on  Decemlwr  11,  1880,  reads: 
9  arrival  of  any  vesiel  at  any  port  uf  this  kingdom  having 
still  having  any  person  sick  of  smallpox  on  board,  the 
lall  be  detained  In  quarantine;  the  sick  shall  t>e  sent  to 
-amine  ho'^pltal,  and  the  crew  and  passengers  shall  be 
sd  to  quarantine  for  fifteen  days." 

if  this  regulation  had  been  put  in  force  against  the 
on  her  arrival  at  this  port,  the  probability  is  Strang  that 
Id  have  been  released  from  quarantlue  and  sailed  hence 
I  month. 
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It  would  not  be  Just  to  compel  the  Madras  to  pay  for  guards  in 
watching  her  for  any  longer  than  was  necessary,  say,  for  a  period 
of  a  few  days,  sufficient  to  enable  the  authorities  to  prepare  the 
quarters  for  the  reception  of  the  passengers.  There  is  no  testi- 
naony  before  me  indicating  precisely  how  many  days  would  be 
sufficient.  But  it  seems  to  me  that  one  week  would  be  ample 
time,  and  for  guards  for  this  period  only  is  the  Madras  liable. 

I  can  draw  no  other  conclusion  from  the  whole  testimony  in 
this  case  than  this :  That  the  Board  of  Health,  from  the  time  of 
the  arrival  of  the  Madras,  April  10th,  to  May  7th,  had  not  only 
not  put  the  Madras  in  definite  quarantine,  but  did  not  intend  to 
put  her  into  a  quarantine  contemplating  the  landing  of  her 
passengers  after  the  danger  from  infection  was  over,  for,  up  to 
this  latter  date,  there  is  no  intimation  given  te  the  Madras  as  to 
when  the  period  of  her  non-intercourse  with  the  shore  would 
cease,  or  be  likely  to  cease. 

It  is  perfectly  clear  that,  if  the  Board  of  Health  had  adhered  to 
its  decision,  and  the  passengers  per  Madras  had  never  been 
allowed  to  land,  and  she  had  gone  off  to  some  other  port,  the 
Board  of  Health  could  not  have  recovered  from  her  their  expenses 
incurred  in  restraining  her  from  having  intercourse  with  the 
shore,  and  the  expenses  now  sued  for  are  quite  analogous,  for 
they  were  incurred  before  the  Madras  was  put  in  quarantine, 
which  was  not  until  about  June  1st. 

Judgment  will  be  entered  for  the  libellant  for  the  amount  of 
expenses  of  guards  and.  boats  for  one  week,  and  this  matter  is 
referred  to  the  Clerk  of  the  Court  to  assess  and  report  to  the 
Court.     Each  party  to  pay  his  own  costs. 

Opinion  op  the  Full  Court,  by  McCully,  J. 

We  shall  not  in  this  opinion  repeat  the  statement  of  the  case  or 
of  the  various  transactions  and  extensive  correspondence,  which 

■ 

have  been  set  forth  very  fully  in  the  published  opinion  of  the 
Chief  Justice,  referring  to  that  for  such  matters  as  are  necessary 
for  the  better  understanding  of  the  whole  case. 

The  libel  is  to  recover  $1,742  25,  for  expenses  of  guarding  the 
steamer  Madras,  to  prevent  the  clandestine  landing  of  Chinese 
passengers  from  the  ship  while  lying  at  anchor  outside  the  har- 


>M 


'••*?> 


r 


120 


JANUARY,  1884. 


r 


\y\' 


i. 


mi 


re',-  >  ' 


l£ 


!:{- 


'■  / 


d 


1  • 


•» 


bor,  and  having  smallpox  cases  on  board;  and  the  issue  between 
the  parties  is,  whether  the  steamer  was  at  that  time  •*  in  quaran- 
tine/' and  therefore  chargeable  with  expenses  incurred  in  main- 
taining such  quarantine. 

Sec.  298,  Civil  Code,  reads:  <<A11  expenses  incurred  on  ac- 
count of  any  person,  vessel  or  goodfl  under  any  quarantine  regu- 
lations shall  be  paid  by  such  person  or  vessel,  or  owner  of  such 
vessel  or  goods  respectively." 

The  Madras  anchored  off  the  port  April  10th.  On  the  7th  of 
May  the  Board  of  Health  wrote  to  her  agents  that  she  would  be 
allowed  to  enter  port  and  land  the  Honolulu  Chinese  passengers 
in  quarantine,  under  certain  conditions.  After  further  negotia- 
tions and  delay  she  entered  and  was  quarantined.  Previously  to 
this  date  there  had  been  an  absolute  prohibition  to  enter  the  port 
and  to  land  passengers.  Only  permission  had  been  given  to  re- 
ceive recruits  under  restrictions  of  non-intercourse,  leaving  her 
then  to  proceed  to  some  other  part  of  the  world.  It  is  not  in 
controversy  that  the  steamer  was  placed  at  the  last  in  due  quar- 
antine, and  in  a  different  status  to  that  in  which  she  was  held  at 
first,  and  during  the  time  the  expenses  here  claimed  were  in- 
curred. The  essential  and  characteristic  difference  between  these 
two  states  is,  that  the  first  was  a  prohibition  to  land  passengers 
and  freight  upon  any  terms  and  at  all;  the  second  was  what  is 
commonly  known  as  a  quarantine,  to  be  performed  under  quaran- 
tine regulations,  whereby  the  passengers  were  landed  at  a  Lawful 
quarantine  station;  the  sick  separated  from  the  well,  and  the 
.  well  detained  under  medical  inspection  for  a  prescribed  time, 
when,  if  it  appeared  that  they  were  free  from  contagion,  they 
should  be  discharged;  and  the  freighf  to  be  landed  at  a  quaran- 
tine station,  there  to  undergo  disinfection. 

The  word  « Quarantine"  is  defined  in  Tomlin's  Law  Diction- 
ary :  «  The  term  of  forty  days  during  which  persons  coming  from 
foreign  ports  infected  with  the  plague  are  not  permitted  to  come 
ashore."  Burrill's  Law  Dictionary  takes  the,  definition  from 
Brande :  <«  A  period  of  time  originally  consisting  of  forty  days, 
but  now  of  variable  length,"  etc. 

Our  own  statutes,  while  not  defining  the  word,  imply  from  the 
phrases  <<  quarantine  to  be  performed,"  <<  expiration  of  thequar- 
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antine,"  etc,  a  term  to  be  entered  upon  and  finished  with  the  re- 
V  suit  of  access  to  the  country.  Regulations  which  the  Board  of 
Health  have  made  express  this  clearly,  e,  g,y  Quarantine  Rule  2, 
published  December  11,  1880,  reads :  «On  the  arrival  of  any  ves- 
sel at  any  port  of  this  Kingdom  having  had  or  still  having  any 
person  sick  of  the  smallpo:it  on  board,  the  vessel  shall  be  sent  to 
the  quarantine  grounds,  the  sick  to  be  sent  to  the  quarantine 
hospital,  and  the  crew  and  passengers  shall  be  submitted  to  quar* 
antine  for  fifteen  days." 
It  is  not  doubted  that  the  period  of  quarantine  detention  and 

r 

observation  may  be  for  so  long  as  is  necessary  to  insure  that  the 
ship,  crew,  passengers  and  freight  bring  no  contagion  or  infec- 
tion into  the  Kingdom,  and  that  when  a  time  is  set  it  may  be 
extended  when  it  appears  that  it  is  necessary  for  the  purpose. 
But  in  all  quarantine  statutes  known  to  us  we  find  that  there  are 
provisions  for  release  as  well  as  detention. 

The  captain  of  the  Madras  had  reported  on  arrival  that  he  had 
686  passengers  for  Honolulu  and  some  cargo.  Under  date  of 
April  10,  1883,  the  day  of  his  arrival,  the  Secretary  of  the  Board 
of  Health  sent  the  following  letter  to  the  captain : 

<<I  herewith  enclose  you  a  resolution  of  the  Board  of  Health, 
unanimously  passed  at  a  meeting  of  the  Board  held  at  2  p.  m. 
this  day.  I  am  requested  by  his  Excellency  the  President  of  the 
Board  of  Health  to  acknowledge  receipt  of  your  letter  dated  <On 
Board  Madras '  this  day,  and  to  say  that  the  Government  are 
ready  to  afford  you  every  facility  for  assisting  your  vessel  with 
coal,  water  and  provisions,  and  other  needed  recruits,  but,  in 
view  of  your  having  contagious  disease  on  board,  cannot  permit 
you  to  land  any  passengers." 

At  a' later  date  the  Secretary  of  the  Board  informed  the  captain 
that  «  he  was  in  quarantine  for  recruits,  but  not  for  passengers." 
These  words  can  mean  only  what  is  expressed  in  the  letter,  that 
the  ship  may  take  recruits  and  sail  on.  Calling  this  a  quarantine 
of  any  kind  does  not  make  it  one. 

We  have  considered  the  argunoents  of  counsel  for  the  libellant, 
that  the  term  quarantine  must  receive  a  large  and  liberal  con- 
struction, not  always  limiting  it  to  what  the  regulations  may  pre- 
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scribe  for  ordinary  cases,  and  likewise  that  the  Board  of  Health 
has  power  to  deal  with  special  cases  by  special  regulations,  giving^ 
parties  concerned  personal  notice  of  them.  This  may  be  con- 
ceded for  argument  in  this  case,  but  if  our  definition  of  a  quaran- 
tine is  correct,  that  it  is  a  term  of  surveillance  under  prescribed 
regulations,  to  be  performed  and  finished  with  a  result,  then  no 
liberality  of  construction  will  reach  to  what  is  claimed  by  the 
libellant.  For,  as  appears  by  the  letter  above  quoted,  the  steamer 
was  prohibited  from  landing  passengers  purely  and  simply.  Pro- 
hibition is  not  quarantine.  The  steamer  was  << performing" 
nothing  during  the  time  that  she  was  guarded  by  boats.  At  the 
end  of  the  month  she  had  not  commenced  a  quarantine,  and  coa- 
tinuing  in  the  state  she  then  was,  she  would  never  have  accom- 
plished her  quarantine.  If  she  had  at  once  accepted  the  order  of 
the  Board  of  Health  as  a  finality,  she  would  have  taken  her  coal 
and  other  recruits  under  such  restrictions  as  would  have  been 
imposed,  and  thereupon  steamed  out  to  sea.  The  libellant's  de^ 
mand  is  for  a  reimbursement  of  quarantine  expenses,  and  recovery 
depends  upon  their  having  been  such.  They  are  the  cost  of 
guarding  the  ship  by  boats  while  she  lay  at  anchor  outside  the 
harbor,  under  the  prohibition  of  the  Board  of  Health  to  enter. 
The  prohibition  might  have  been  enforced  in  a  supposable  cdse  by 
the  guns  of  a  fortress.  But,  however  the  prohibition  was  secured, 
and  for  however  long  a  time,  this  alone  cannot  be  considered  to 
constitute  quarantine.  This  is  not  to  say  that  quarantine  might 
not  be  performed  on  board  a  ship,  as  at  some  ports  in  the  world 
it  is.  But  in  the  case  of  the  Madras  no  quarantine  regulations 
were  prescribed  to  be  performed  while  she  lay  outside,  her  cap- 
tain and  agents  meantime  asking  that  she  be  admitted  to  per- 
form quarantine,  and  the  Board  of  Health  denying  the  request. 

As  no  question  was  raised  before  us  as  to  the  amount  allowed 
by  the  Chief  Justice  for  the  week  of  guard  while  the  Quarantine 
Station  was  got  in  readiness,  we  hereby  affirm  the  previous  judg- 
ment entire. 

Attorney  General  Neumann  and  JF,  M,  HcUch,  for  libellant 

U,  Preston,  for  claimants. 

Honolulu,  February  26,  1884. 
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GEOBGE  8.  KENWAY,  by  his  Guardian,  Mary  Ann  Kenway, 

V8.  CHARLES  NOTLEY. 

Exceptions  from  Bulings  of  McCully,  J. 

January  Term,  1884. 

JuDD,  C.  J.;  McCuiiLY  and  Austin,  J  J. 

A  lease  of  lands  conveyed  to  husband  and  wife,  and  purporting  to  be 
made  by  them,  but  executed  by  the  husband  only,  on  which  the 
wife  received  rent  after  the  husband's  death :  Held  to  have  been 
ratified  by  the  wife. 

Re-ai:gument  refused. 

Opinion  of  the  Court,  by  Austin,  J. 

This  case  is  here  on  exceptions  to  the  direction  of  Mr.  Justice 
McCully  to  the  Jury,  at  the  January  Term,  to  find  a  verdict  for 
the  defendant. 

The  action  was  ejectment.  By  Boyal  Patent  No.  2321,  dated 
September  15,  1856,  the  land  in  dispute  was  granted  to  Qeorge 
B.  Kenway  and  Mary  Ann  Kenway,  his  wife.  He  died  in  1872, 
and  she,  by  deed  dated  September  13,  1877,  conveyed  said  land 
to  her  infant  son,  the  plaintiff,  who  now  holds  the  fee.  It  fur- 
ther appeared  that,  on  the  second  day  of  September,  1867,  a  lease 
'was  executed  of  said  land,  expressed  in  the  body  of  it  to  be  from 
the  said  George  S.  and  Mary  Ann  Kenway  of  the  first  part,  for  them- 
selves and  on  behalf  of  their  three  daughters  named  therein,  to 
8.  Kipi  of  the  second  part,  for  the  term  of  twenty  years,  at  the 
annual  rent  of  fifty  dollars.  And  the  said  Kipi  covenants  to  pay 
to  tlie  said  Kenways  the  said  rent,  and  further  covenants  with 
them  « that  he  will  put  into  good  habitable  condition,  and  so 
maintain  at  his  own  expense  during  the  term  of  the  lease,  all  the 
hnildlngs  now  on  or  that  may  hereafter,  during  the  term  of  this 
lease,  be  built  on  the  said  land  and  premises,  and  that  he  shall 
and  will  allow  the  said  George  S.  Kenway  and  Mary  Ann  Ken- 
way and  their  family  or  any  part  thereof  free  access  to  and  freely 
to  dwell  on  the  said  leased  premises,  and»  freely  to  cultivate  and 
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use  so  much  of  the  said  land  as  they  may  require  for  their  own 
purposes,  and  to  have  the  freedom  of  pasture  on  the  said  land  for 
their  own  animals  during  the  full  term  of  the  said  lease."  Thia 
lease  was  executed  and  acknowledged  by  George  S.  Kenway 
alone  with  S.  Kipi,  the  lessee. 

It  further  appeared  that  on  the  sixth  day  of  August,  1875|  the 
said  Kipi  assigned  said  lease  to  the  defendant  Charles  Notley, 
who  now  claims,  subject  to  the  performance  by  him  of  all  its  con- 
ditions, the  possession  under  it. 

It  further  appeared  that  Mrs.  Kenway  signed  eight  receipts  for 
rent  to  Notiey,  which  are  on  file.  The  first  receipt  in  evidence 
was  dated  December  11,  1875,  and  the  last  receipt  was  dated 
August  21,  1883,  and  she  admitted  that  the  rent  was  paid  to  her 
in  full  from  the  time  of  her  husband's  death  to  September  2, 
1883. 

The  land  is  referred  to  in  the  lease  as  situated  in  the  III  or 
Ahupuaa  of  Paauilo,  Hamakua,  Hawaii. 

The  receipt  dated   Hilo,  December   13,  1875,  is  as  follows : 

"  Received  of  Mr.  Chas.  Notiey  the  sum  of  $27,  the  same  being 
for  rent  of  land  called  Paauilo,  in  district  of  Hamakua,  Hawail| 
viz.,  for  twelve  months'  rent  to  September  the  first,  1875. 

<«  Mary  Ann  Kenway." 

The  other  receipts  are  similarly  worded.  The  receipt  dated 
Onomea,  Hilo,  September  9, 1878,  is  as  follows,  manifestly  writ- 
ten in  her  own  hand  : 

"  Mb.  C.  Notley — Sir:  I  have  this  day  received  the  sum  of 
$50  in  full,  the  same  being  for  the  rent  of  my  land  on  Paauilo, 
commencing  on  the  2d  of  September,  1877,  and  ending  on  the 
first  of  September,  1878.     Yours  truly, 

<«Mary  Ann  Kenway." 

She  testified  that  she  had  never  seen  the  lease  presented  to 
her,  and  on  file,  but  had  often  heard  of  it  from  her  husband,  and 
knew  that  it  included  the  land  in  suit. 

By  the  deed  to  George  S.  and  Mary  Ann  Kenway,  they  became 
owners  of  the  land  therein  described  by  entireties  (see  Pacthana 
vs.  Bila,  8  Hawn.,  725),  and  upon  his  death  in  1872  his  wife  be- 
came  the  sole  owner  thereof  as  his  survivor.  The  defendant 
claims  that,  by  virtue  of  the  receipts  for  rent  as  shown,  Mrs. 
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Kenway  has  ratified  the  lease  he  holds  by  assignment,  and  that 
he  can  thereby  hold  the  possession  of  the  land  as  lessee.  The 
plaintiff  claims  that  this  is  not  so.  That  at  the  best  the  rule  of 
mtiflcation  claimed  by  the  defendant  is  in  doubt  on  the  authori- 
ties, and  that  the  more  reasonable  rule,  in  strict  law,  is  that  the 
lease,  which  the  widow  did  not  execute,  was  void  at  her  hus- 
band's death,  and  can  in  no  way  be  revived  or  ratified. 

By  law  in  this  country,  up  to  the  time  of  his  death  G^rge  8* 
Eenway  had  the  right  to  the  rents  and  profits  of  the  land  in  ques- 
tion, and  the  right  to  lease  the  same,  arid  his  wife  had  no  power 
to  make  a  contract  to  lease  it  without  his  consent  Had  she 
signed  and  not  acknowledged  it,  in  England  and  in  many  of  the 
United  States,  her  signature  would  have  been  of  no  effect,  and 
she  might  have  refused  to  be  bound  by  it,  either  before  or  after 
her  husband's  death.  It  is  admitted  by  the  counsel  for  the 
plaintiff  that  had  she  so  signed  this  lease  either  in  England  or 
ihe  United  States,  her  subsequent  acceptance  of  rent  as  shown 
iKTould  have  been  a  valid  ratification  of  it. 

The  text  books  and  authorities  cited  amply  prove  this  to  be  so. 
Also  the  text  books  cited  by  the  defendant's  counsel  say,  <•  that  a 
lease  made  by  the  husband  of  his  wife's  land  for  a  term  that  ex- 
tends beyond  his  own  life  is  not  void  as  to  the  wife,  but  on  his 
decease  she  may  elect  whether  to  afiirm  or  defeat  it,  and  if  she 
accepts  rent  accruing  thereon  after  her  husband^s  decease,  she 
w^lll  thereby  be  estopped  from  denying  the  validity  of  the  lease 
for  the  balance  of  the  term." 

This  is  sabstantially  maintained  by  Wood's  Landlord  and 
Tenant,  p.  168 ;  Taylor  on  Landlord  and  Tenant,  Sec.  102 ; 
Bright  on  Husband  and  Wife,  p.  197;  Bishop  on  Married 
Women,  Vol.  1,  Sec.  647 ;  and  Bright  also  cites  Jarman  on  Con- 
veyances as  sustaining  this  view  of  the  law. 

On  examining  the  authorities  cited  by  these  text  writers,  how- 
ever, several  of  them  are  found  to  be  of  cases  where  the  lease 
was  executed  by  the  wife,  defectively,  which  the  plaintiff  claims 
is  a  fatal  difference  for  the  defendant.  Other  cases  cited,  how- 
ever, sustain  the  doctrine  of  the  text  books,  and  the  defendant 
daims  that  they  contain  the  better  rule,  and  that  the  other  role 
is  technical  and  unreasonable. 
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The  strongest  statement  that  we  have  found  for  the  plaintiff's 
position  appears  in  Jackson  vs.  jRbUoway,  7  Johns.  186,  in  which 
case  a  lease  had  been  made  by  the  husband  alone,  but  thereaft-er  a 
lease  was  made  and  properly  acknowledged  by  both  the  husband 
and  wife,  and  the  husband*  died.  The  wife  had  accepted  rent  of 
the  first  lessee  after  her  husband's  death,  and  the  Court  held  that, 
by  the  lease  subsequently  made,  which  was  valid,  the  right  of 
the  widow  to  confirm  or  ratify  the  first  lease  was  taken  away. 

The  Court,  Thompson,  J.y  said:  <<It  would  seem  a  little  in- 
congruous to  speak  of  a  deed  as  voidable  by  a  person  who  was  not 
a  party  or  privy  to  it,  nor  had  any  agency  in  its  execution.  The 
very  term  implies  some  agency  in  the  act  which  is  to  be  Avoided. 
But  it  is  unnecessary  to  give  any  opinion  on  this  point" 

Although  this  is  obiter  dictum,  its  reasoning  must  be  consid- 
ered, and  in  a  bald  case  of  execution  by  a  husband  alone,  with 
covenants  running  to  him  alone,  it  may  be  it  ought  to  prevail. 

It  seems,  however,  a  narrow  construction  which  terms  that  a 
signature  which  is  of  no  legal  effect  whatever  when  made. 

A  case  throwing  light  on  the  matter  is  Qoodright  vs.  Strathan^ 
Cowper,  204. 

In  that  case  the  instrument  executed,  though  in  form  of  a  lease 
for  99  years,  by  husband  and  wife,  was  in  substance  a  mortgage ; 
it  was  therefore  held  absolutely  void,  and  not  voidable  as  though 
a  lease,  which  was  held  voidable  by  the  ancient  rule  in  favor  of 
agriculture  and  tillage.  But  Lord  Mansfield  said:  ^<In  con- 
science she  has  confirmed  this  security,  which  was  entered  into 
for  the  maintenance  and  support  of  herself  and  family.'' 

And  it  was  held  that  her  acts,  after  her  husband's  death,  of 
surrendering  possession  in  writing  to  the  mortgagee  of  the  land, 
and  in  an  account  stated,  allowing  interest  on  the  mortgage,  and 
also  in  directing  the  tenant  of  the  land  to  attorn  to  the  mortgagee 
of  the  property,  were  equivalent  to  a. confirmation  of  the  mort- 
gage «  upon  the  ground  of  their  being  equivalent  to  a  redelivery 
of  the  deed." 

See  also  Doe  vs.  Hbwland,  8  Cow.  277,  where  an  acknowledge 
ment  by  a  widow,  aHer  her  husband's  death,  of  an  unacknowledged 
signature  made  before  his  death,  was  held  to  take  effect  as  of  the 
time  she  acknowledged  it. 
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In  the  case  at  bar,  however,  there  was  a  covenant  to  pay  rent 
to  Mary  Ann  Kenway  and  her  husband,  and  also  that  she  and  her 
family  might  occupy  buildings  and  use  valuable  parts  of  the  land 
necessary  for  their  own  purposes,  and  a  covenant  to  repair  those 
buildings,  as  quoted.  Mrs.  Kenway,  beyond  question,  had  a 
right,  after  her  husband's  death,  to  accept  of  those  covenants  for 
the  benefit  of  herself  and  her  family.  They  are  like  a  deed-poll 
to  her  of  real  estate  of  value.  In  such  case  she  would  be  pre- 
sumed to  accept  it  unless  she  expressly  dissented. 

Bishop  on  Married  Women,  Section  540,  says : 

"If,  therefore,  a  lease  of  the  wife's  land  is  made  by  the  hus- 
band anQ  wife  Jointly,  or  by  the  husband  alone,  and  the  lessee 
covenants  to  pay  the  rent  to  the  wife  or  to  the  husband  and  wife, 
the  husband  mny  sue  for  the  rent  in  his  own  name  alone,  or  he 
may  Join  his  wife  with  him,  or,  if  he  dies  before  suit  brought, 
she  may  sue  for  it  in  her  own  name,  and  recover  it  to  her  own 
use."  If,  when  Kenway  died,  there  were  rents  due,  Mrs.  Ken- 
way, on  this  covenant  to  her,  in  a  lease  she  did  not  execute,  could 
sue  and  recover  in  her  own  name.  So  here,  having  received  rent 
due  after  her  husband's  death,  she  thereafter,  we  doubt  not,  may 
continue  to  receive  the  rent  under  the  covenant  to  her. 

"It  has  been  held  that  a  party  to  an  indenture  made  and  ex- 
ecuted by  another  to  him,  will  become  a  covenantor,  and  liable 
as  such,  though  he  may  not  sign  and  seal  the  deed,  if  he  is 
named  in  it,  and  accepts  it,  and  it  contains  covenants  which  by 
the  terms  of  the  deed  he  is  to  perform." 

Martindale  on  Conveyancing,  Sec.  61,  citing  Finley  vs,  Simp' 
son,  22  N.  J.  L.  811  ;  also  id.,  Sec.  220. 

"  A  deed  void  when  delivered  may  be  ratified  and  confirmed 
by  the  grantor,  after  he  has  full  knowledge  of  the  facts,  by  any 
word  or  act  of  his  which  shows  a  clear  intenti(m  on  his  part  that 
the  deed  shall  be  considered  as  having  been  properly  executed 
and  delivered  and  as  conveying  the  title  to  the  property." 

But  the  plaintiff's  counsel  claims  that  Mrs.  Kenway  is  not 
bound  by  the  receipts,  because  when  made  she  did  not  know  her 
rights  as  to  the  lease.  We  think  she  certainly  .knew  all  the  sub- 
stantial facts  about  it 

She  knew  that  the  land  was  hers  solely  after  her  husband's 
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death,  and  that  she  had  personally  executed  no  lease  of  it,  and 
that  her  husband  had  made  a  lease  dated  September  2d,  and  that 
the  rent  was  fifty  dollars  a  year ;  and  she  must  have  known  of 
the  covenants  to  repair  the  buildings  by  the  defendant,  and  of 
her  right  to  occupy  them  and  the  adjacent  land  with  her  family. 

Knowing  all  these  facts,  she  must  be  presumed  to  have  knowa 
that  there  was  no  lease  binding  on  her. 

The  maxim  *^  Ignorantia  legis  neminem  excmaV^  applies  with 
force  to  her,  especially  after  th^se  repeated  acts  recognizing  the 
lease. 

See  Story  Eq.  Jur.,  Sec.  111. 

Under  the  English  law  formerly,  a  will  which  was  not  signed 
at  the  end  of  it,  but  contained  in  the  body  of  it  the  name  of  the 
testator,  he  having  declared  it  to  be  his  will,  was  a  valid  will. 
The  name  of  Mrs.  Ken  way  appears  as  a  covenantee  in  this  lease. 
If  she  substantially  knew  the  contents  of  the  lease,  the  receipts 
which  she  so  repeatedly  signed  may  be  considered  as  written 
upon  the  lease,  and  they  constitute  a  ratification  of  it,  and  an 
acceptance  and  confirmation  of  its  covenants,*  which  it  would  be 
most  unreasonable  to  annul  and  set  aside. 

What  may  be  the  value  of  the  lease  at  this  time  is  not  in  evi- 
dence. The  plaintiff's  counsel  claims  it  is  now  very  valuable  to 
the  defendant.  This  may  be  so.  But  at  the  death  of  Kenway, 
in  1872,  and  for  several  years  after,  and  up  to  the  passage  of  the 
treaty  with  the  United  States,  it  would  seem  to  us  to  have  been, 
with  all  its  conditions,  a  valuable  lease  to  Mrs.  Kenway,  and  she 
may  well  have  thought  it  best  to  let  it  stand,  as  she  did. 

The  counsel  for  the  plaintiff  has  examined  and  presented  the 
cases  akin  to  the  question  at  bar  with  great  industry  and  ability. 
We  have  examined  many  of  the  cases  to  whicn  he  refers,  but 
they  fail  to  convince  us  that  he  is  right,  and  for  the  reason  above 
set  forth  the  exceptions  must  be  overruled. 

A.  S,  Hartwellj  for  plaintiff. 

JF,  M.  Hatchy  for  defendant. 

Honolulu,  February  12,  1884. 

Motion  for  Beabgument. 
Dn  the  motion  for  reargument  the  Court  say  that  they  doubtless 
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Lave  a  diacretion  to  ^rant  a  reargument,  and  would  do  so  in  a 
proper  case. 

In  Mount  vs.  Miichellf  32  N.  Y.  702,  the  Court  of  Appeals  of 
Kew  York  adopted  the  rule  that  <<  Motions  for  reargument  should 
be  founded  on  papers  showing  clearly  that  sonae  question  decisive 
of  the  case,  and  duly  submitted  by  the  counsel,  has  been  over- 
looked by  the  Court ;  or  that  the  decision  is  in  conflict  with  an 
express  statute,  or  with  a  controlling  decision  to  which  the  atten- 
tion of  the  Court  was  not  drawn  through  the  neglect  or  inadvert. 
ance  of  counsel." 

We  think  this  a  fair  rule,  and  are  willing  to  adopt  it  in  this  case. 

The  first  claim  of  the  counsel  is  that  the  Court  overlooked  the 
point  made  by  him  that  the  facts  of  the  case  should  have  been 
submitted  to  the  jury,  and  that  a  verdict  was  directed  by  the  Court. 

The  opinion  does  not  mention  the  fact  that  this  point  was  con- 
sidered by  the  Court,  but  it  was  in  fact  so  considered,  and  the  ob- 
jection was  deemed  untenable.  The  Court  still  think  that  it  was 
so.  There  were  no  disputed  questions  of  fact  in  the  casQ.  The 
Court  then,  and  on  the  appeal,  held  that  as  matter  of  law,  upon 
the  undisputed  facts,  the  defendant  was  entitled  to  a  verdict,  and 
a  verdict,  therefore,  was  directed.  This  is  now  the  universal 
rule.  Also,  in  our  view  of  the  law,  a  verdict  for  the  plaintiflf 
should  have  been  set  aside,  and  in  such  a  case  We  have  recently 
held  that  the  direction  of  a  verdict  would  have  been  proper. 

See  Kamalu  vs.  Lovell,  ante,  62. 

Every  }K)int  made  by  the  plaintiff's  counsel  on  the  argument 
-was  fully  considered  by  the  Court,  though  all  were  not  mentioned 
In  the  opinion.  He  now  says  he  thinks  that  the  effect  of  the 
statute  of  frauds  upon  the  question  at  bar  was  not  fully  appre- 
hended or  considered  by  the  Court.  We  have  again  examined 
the  question  in  this  aspect  of  it,  and  still  believe,  as  we  thought 
before,  that  for  the  reasons  stated  in  the  opinion  the  statute  of 
frauds  does  not  necessitate  the  reversal  of  the  judgment  below. 

The  counsel  refers  to  a  statement  of  the  Court  as  to  the  former 
XInglish  statute  of  wills,  and  cites  Bed  field  on  Wills  as  showing 
error.  On  looking  at  the  place  referred  to  we  find  the  law  laid 
down  exactly  as  it  was  stated  from  memory  by  the  Court.     The 
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citation  was  mado  as  an  aid  and  an  illustration  and  not  as  con- 
trolling,  and  we  still  think  it  was  appropriate  for  that  purpose. 

We  think  the  plaintiff's  papers  do  not  bring  his  motion  within 
the  rule  we  have  adopted,  and  it  is  denied. 

A.  S.  Hartwellf  for  plaintiff. 

-F.  M,  Hatchy  for  defendant 

Honolulu,  February  25,  1884. 


LOO  CHIT  SAM  et  al.  vs.  WONG  KIM. 

Appeal  frqm  Commissioners  of  Water  Bights. 

January  Term,  1884. 

JuBD,  C.  J.;  McCuiiiiY  and  Austin,  JJ. 

The  Court  has  only  appellate  jurisdiction  from  decisions  of  Commis* 
sioners  of  Private  Ways  and  Water  Eights^  and  will  not  on  appeal 
C9mplete  a  decision  which  was  never  made. 

The  principal  duty  of  Water  Commissioners  is  to  determine  upon  evi- 
dence and  to  define  what  were  the  ancient  and  prescriptive  rights 
in  controversy. 

To  decide  that  certain  lands  are  entitled  tq  the  water  they  have  en- 
Joyed  by  ancient  custom,  and  not  to  say  what  proportion  of  the 
general  water  supply  this  may  be,  is  not  sufficient. 

Case  remitted  to  the  Commissioners. 

Opinion  of  the  Court,  per  Judd,  C.  J. 

This  is  an  appeal  by  defendant  from  a  decision  of  the  Commis- 
sioners of  Private  Ways  and  Water  Bights  for  the  district  of 

Honolulu,  concerning  certain  water  rights  in  Palolo  Valley. 

The  Commissioners  sat  five  days  for  the  hearing  of  evidence 
and  also  visited  the  loeiis  in  quo. 

By  the  map  in  evidence  it  appears  that  the  matter  to  be  settled 
was  the  water  rights  from  several  ditches  or  water  courses,  and 
claimed  by  many  different  individuals. 

The  decision  of  the  Commissioners  is  as  follows : 
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1.  <<  That  at  the  upper  ditch  of  all,  sufficient  water  be  taken  out 
of  the  stream  to  water  the  patches  on  Mahoe's  kuleana  and  crown 
patches  adjoining,  and  the  overflow  to  run  back  into  the  stream. 

2.  That  the  new  ditch  dug  by  Wong  Kim  from  the  spring  in 
the  taro  patch  on  Mahoe's  kuleana  to  the  Wailupe  ditch  be  done 
away  with,  and  the  overflow  from  this  patch  to  run  into  the  stream. 

3.  Open  the  head  of  the  Wailupe  ditch  that  has  been  closed  up. 

4.  That  the  defendant  take  sufficient  water  through  the  Wai- 
lupe ditch  to  water  all  land  in  Kaauwaeloa  that  was  planted  in 
taro  during  the  time  that  said  land  was  in  Webster's  possession 
and  up  to  the  time  of  the  land  coming  in  possession  of  the  defend- 
ant. 

5.  After  the  defendant  (has)  taken  out  the  above  water  the  bal* 
ance  be  allowed  to  run  down  the  stream. 

6.  That  a  part  of  the  dam  in  the  auwai  from  Waiom^  be  taken 
away  so  as  to  allow  the  proper  amount  of  water  (according  to  the 
ancient  division)  to  come  through  the  auwai  to  the  Pukele  stream. 

7.  That  the  Keaunaia  dam  be  lowered  or  opened  so  as  to  allow 
the  upper  (proper)  proportion  of  water  according  to  the  ancient  di- 
vision to  pass  down  the  stream  to  Kukekia  dam. 

8.  That  the  water  be  taken  out  at  the  Kukekia  dam  to  water 
patches  in  Elaauwaeloa  adjoining  the  stream  and  patches  on  land 
below  on  the  northwest  side  of  stream.  The  division  of  the  water 
to  be  according  to  the  ancient  water  days." 

Mr.  Smith  for  the  defendant,  appellant,  objects  to  the  first  point 
of  the  decision  and  contends  that  the  evidence  shows  that  one- 
quarter  of  the  water  should  be  allowed  to  be  supplied  to  the  Mahoe 
kuleana  and  the  crown  patches,  and  that  one-quarter  should  be  al- 
lowed to  flow  down  the  old  Wailupe  ditch,  or  west  gulch,  one- 
quarter  down  the  main  stream  and  one-quarter  down  the  Wai- 
mano  ditch. 

The  defendant  has  land  below,  called  <<  Kaauwaeloa,"  for  which 
he  claims  water  through  the  old  Wailupe  ditch,  and  so  contends 
that  one-quarter  of  the  water  should  be  allowed  to  run  down  in 
this  ditch  to  this  land. 

The  difficulty  is  that  the  Commissioners  decide  in  point  one  that 
till  the  water  not  used  on  the  Mahoe  kuleana  and  crown  patches 
should  flow  down  the  « main  stream "  (not  the  Wailupe  ditch), 
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and  yet  in  point /ot<r  of  the  decision  say  that  the  defendant  « take 
sufficient  water  through  the  Wailupe  ditch  to  water  all  land  in 
Kaauwaeloa  that  was  planted  in  kalo  in  Webster's  time,"  etc. 

We  are  at  a  loss  to  see  how,  if  all  the  water  not  used  on  Mahoe's 
kuleana  and  crowa  patches  is  to  flow  down  the  main  stream,  any 
water  can  be  taken  for  the  Kaauwaeloa  land  through  the  <<  Wai- 
lupe ditch,"  since  the  springs  in  the  Mahoe  kuleana  and  the  Pu- 
kele  springs  above  them  constitute  the  whole  source  of  supply  of 
water  for  both  the  <<main  stream"  and  the  «<  Wailupe  ditch.** 
Moreover,  the  decision  in  point  four  is  too  indefinite  to  be  of  any 
value.  It  leaves  undecided  one  of  the  very  points  in  controversy. 
It  reads  that  defendant  is  to  <<  take  sufficient  water  to  water  all 
land  in  Kaauwaeloa  that  was  planted  in  taro  during  the  time 
that  said  land  was  in  Webster's  po&session  and  up  to  the  time  of 
the  land  coming  in  possession  of  the  defendant." 

The  Commissioners  do  not  determine  how  much  water  woulcl 
be  sufficient  for  this  purpose,  and  we  do  not  find  any  evidence  on 
record  that  would  enable  us  to  make  any  decision  upon  it. 

Points  five,  six,  seven  and  eight  of  the  decision  of  the  Commia- 
sioners  are  open  to  the  same  objection.  The  expressions  used, 
«  proper  amount  of  water,"  "  proper  proportion  of  water  accord- 
ing to  the  ancient  division,"  <<  the  division  of  the  water  to  be  ac- 
cording to  the  ancient  water  days,"  leave  the  vital  questions  of 
the  amount  of  water  thus  attempted  to  be  regulated  and  distrib- 
uted subject  to  further  litigation. 

This  Court  has  only  appellate  jurisdiction  in  such  matters,  and 
so  far  as  the  above  portions  of  the  decisions  are  concerned  there  is 
really  nothing*  definitely  decided  and  no  evidence  sent  up  upoa 
which  this  Court  can  make  a  definite  judgment. 

The  principal  duty  of  the  Water  Commissioners  is  to  determine 
upon  evidence  and  to  define  what  were  the  ancient  and  prescript- 
ive rights  in  controversy.  Now,  to  announce  that  certain  lands 
are  entitled  to  the  water  that  they  have  enjoyed  by  ancient  cus- 
tom and  not  to  say  what  proportion  of  the  general  water  supply 
this  may  be,  is  simply  to  enunciate  a  principle  of  law. 

We  do  not  consider  it  the  province  of  the  Supreme  Court  to 
complete  on  appeal  a  decision  which  was  never  made. 

Points  two  and  three  of  the  decision  are  conceded  to  be  correct 


TTT^V^ 


MAIKAI  vs.  HASTINGS. 


188 


by  the  appellant,  and  we  understand  that  the  orders  therein  made, 
as  to  closing  the  new  ditch  from  the  spring  in  Mahoe's  kuleana 
to  the  Wailupe  ditch  and  opening  the  head  of  the  Wailupe  ditch, 
have  been  complied  with. 

As  to  these  points  (the  second  and  third)  the  decision  of  the 
Commissioners  is  affirmed ;  as  to  all  the  others  the  case  is  ordered 
to  be  remitted  to  the  Commissioners  for  determination  as  to  quan- 
tity of  water,  which  may  be  defined  and  measured  either  by  time 
of  use  or  in  any  other  way  as  shall  seem  Just  to  the  Commission- 
ers, according  to  the  rights  of  the  respective  parties. 

JF.  M,  Hatchf  for  plaintiffs. 

Smith  &  Thwr%ton^  for  defendants. 

Honolulu,  February  11,  1884. 
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MAIKAI  et  al.  vs.  A.  HASTINGS  &  CO. 

Appeal  fbom  Commissioners  op  Water  Bights. 

January  Term,  1884. 

JuBD,  C.  J.;  McCuLLY  and  Austin,  J  J. 

Holders  of  awards  of  the  Land  Commission  are  entitled  to  water  for 
irrigating  purposes  from  the  stream  in  the  land  In  which  their 
kuleanas  are  situated.  Tenants  at  sufferance  under  the  konohlki 
must  look  to  him  for  their  supply  of  water. 

Opinion  op  the  Court  by  Judd,  C.  J. 

On  appeal  from  Commissioners  of  Water  Bights  for  the  Distriet 
of  Ewa,  Oahu. 

We  are  of  the  opinion  that  the  petitioners,  Maikai,  Waikane 
and  Pauli,  and  also  Kahalemake,  who  did  not  sign  the  petition,, 
are  entitled  to  water  from  the  Makaha  stream  in  Waianae,  with 
-which  to  irrigate  the  lands  held  by  them.  All  these  persons  are 
holders  of  kuleanas,  awarded  by  the  Land  Commission. 

The  other  petitioners  are  hoaainas  or  tenants  at  sufferance  under 
the  Konohiki,  and  they  must  look  to  him  for  their  supply  of 
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By  the  lease  from  him  to  the  defendaot's  assignors,  it 
i  that  he  has  parted  with  his  right  to  the  water,  reservLcg 
^0  hours'  use  of  the  same  for  bis  own  kalo  lands,  and  re- 
;  (what  he  could  not  dispose  of)  the  water  for  native  kule- 
ders,  the  exact  expression  in  the  lease  being,  "sufflclent 
or  all  kuleana  rights." 

difficult  to  estimate  exactly  how  much  water  will  be  re- 
to  supply  the  parties  to  whom  we  award  it,  but  the  i^est 
ion  at  which  we  can  arrive  is  that  the  plaintiffs  are  to 
le  use  of  all  the  water  from  Makaha  stream  from  7  o'clock 
it  every  day  to  12  o'clock  midnight,  and  the  rest  of  the 
le  defendants  are  to  have  the  use  of  the  water.     The  kono- 
to  take  his  water  out  of  the  time  allotted  to  defendants. 
.  Nahaku,  for  plaintiff. 
'",  Hatch  and  C.  Brown,  Jot  defendants, 
olulu,  January  31,  1884. 


KELnKANAKAOLE  vs.  KAWAA  et  cU. 

Appeal  fbom  the  Chanceijx>r. 

Jasuaky  Tebh,  1884. 

Jddd,  C.  J.;  McCULLY  and  Austin,  JJ. 

-vatioD  for  life,  by  the  grantor,  of  two  houses  on  the  land  eon- 
'ed  by  bim,  is  a  reaerv\itlou  for  life  of  the  lots  of  land  on  wlticb 
y  stand. 

.  conveyed  was  described  as  one-third  of  the  land:  Held  that 
:  lot  intended  to  be  sold  should  be  considered  as  bounded  by  the 
ce  separating  It  from  the  reserved  lots,  as  the  line  dividing  off 
actual  Ihlrd  would  cut  off  the  edge  of  a  bouse  erected  almost 
;irely  upon  the  part  unsold,  and  rented  to  tenants. 

Opinion  op  the  Court,  by  Austin,  J. 

I  fa  a  bill  in  equity  brought  to  set  aside  a  deed  executed  by 
dntitfof  certain  lands  in  Honolulu,  upon  the  ground  that 


KELflKANAKAOLE  vs.  KAWAA,  185 

lichen  he  executed  it  he  was  told  and  believed  that  it  was  a  will, 
which  he  alleges  was  the  paper  he  intended  to  execute,  and  that 
the  defendants  conspired  to  procure  said  deed  of  the  plaintiff,  and 
that  thereby  he  was  cheated  and  defrauded. 

The  defendants  deny  all  fraud  and  conspiracy. 

The  Chancellor,  in  the  court  below,  decided  in  favor  of  the  de- 
fendants, and  from  the  decree  entered  thereon  the  plaintiff  ap- 
peals to  this  Court. 

On  reading  the  evidence,  and  the  paper  executed  by  the 
plaintiff,  which  is  attacked,  we  are  convinced  that  the  plaintiff 
executed  it  well  knowing  that  it  was  a  deed  and  not  a  will.  It  is 
in  form  of  a  deed  ;  it  mentions  a  consideration  of  $1,  and  sets 
forth  an  agreement  by  defendants  to  support  plaintiff  during  his 
life,  and  it  reserves  to  the  plaintiff  for  life  two  houses  erected  on 
the  land  conveyed.  The  proof  is  conclusive  that  the  paper  was 
read  over  to  the  plaintiff  at  the  time  of  its  execution.  He  had 
before  executed  a  will.  It  is  impossible  to  believe  that  he  did 
not  know  that  this  paper  was  a  deed. 

The  land  conveyed  is  spoken  of  an  one-third  of  certain  land  and 
premises.  Upon  "  B,"  as  specified  in  the  plan  in  evidence,  the 
houses  reserved  were  erected.  <<B"  is  separated  on  the  plan 
from  "A,"  the  part  not  sold,  by  a  fence.  We  think  "B"  and 
«*C"  may  be  construed  to  be  appurtenant  to  the  houses.'  Doubt- 
less, before  the  new  street  was  cut,  <«B"  and  "C"  were  in  one 
lot  adjacent  to  the  houses.  We  think  the  reservation  of  the 
houses  may  properly  be  construed  to  include  as  a  reservation  for 
life  the  lots  <^  B"  and  «  C-" 

It  is  said  that  an  actual  third,  as  conveyed,  would  go  beyond 
the  fence  bstween  "A"  and  <*B,"  and  would  strike  off  the  edge 
of  a  house  certainly  almost  entirely  erected  on  the  part  unsold, 
and  which  is  rented  to  tenants  by  the  plaintiff.  The  land  sold  is 
not  described  by  metes  and  bounds.  We  think  that  it  was  not 
intended  to  strike  off  that  edge,  and  that  the  land  intended  to  be 
aold  is  bounded  by  the  fence  erected  between  "A"  and  <<B.'* 

IL  K  Bickerton,  for  plaintiff. 

•71  L.  Kaulukou^  for  defendant. 

Honolulu,  February  1,  1884. 
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J.  F.  H ACKFELD  et  at. ,  Assignees  of  Kan  Sai  &  Aming,  Bank- 
rupts, vs.  ING  CHOI  et  al. 

Appeal  from  the  Decision  op  the  Chancellor, 

January  Term,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  J  J, 

Kun  Sai,  of  the  firm  of  Kun  Sai  &  Aming,  prior  to  tlie  bankrapicy  of 
the  firm,  transferred  his  interest  in  certain  property,  not  a  part- 
nership asset,  to  Ing  Choi,  the  bookkeeper  of  the  firm;  such 
transfer  held  void,  as  being  in  fraud  of  creditors. 

Ing  Choi  claimed  that  he  paid  certain  private  debts  of  Kun  Sai,  as 
part  of  the  consideration  for  said  transfer :  Held  that  he  could  re- 
ceive this  amount,  by  subrogation,  out  of  assets  realized  by  the 
assignees  in  bankruptcy  from  the  private  estate  of  Kun  Sai,  be- 
fore payment  of  partnership  debts. 

Decision  of  the  Chancellor  affirmed. 

Opinion  op  the  Court,  by  Austin,  J. 

This  case  is  here  on  an  appeal  from  a  decree  entered  on  the  de- 
cision of  the  Chancellor  in  equity,  setting  aside  a  deed  of  a  moiety 
of  a  rice  plantation  and  outfits,  situated  at  Punaluu,  Koolauloa, 
Oahu,  executed  b^^  the  bankrupt  Kun  Sai  to  the  defendant  Ingf 
Choi,  for  a  consideration  of  $2,000,  and  a  mortgage  for  $900,  exe- 
cuted by  said  Ing  Choi  to  the  other  defendants,  upon  the  ground 
that  they  were  fraudulent  as  to  the  creditors  of  the  said  bank- 
rupts. 

On  reading  the  evidence  taken  in  the  Court  below,  and  the 
opinion  of  the  Chancellor  thereon,  we  see  no  reason  to  disturb  his 
finding  on  the  facts,  and  we  adopt  his  opinion. 

The  decree  directs  that  the  deed  and  mortgage  be  cancelled, 
and  that  the  property  be  sold  by  the  assignees,  and  that  the  pro- 
ceeds be  applied,  first,  as  the  property  was  the  private  property 
of  Kun  Sai,  to  the  payment  of  his  private  debts,  and  after  to  the 
payment  of  the  firm  debts  of  the  bankrupt' 

This  decree  is  in  exact  accordance  with  the  provisions  of  Sec. 
992  of  the  Bankrupt  Act.    As  the  deed  and  mortgage  are  de- 
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dared  fraudulent,  it  is  as  though  they  had  never  been  made, 
and  the  property  they  referred  to  is  to  be  sold  as  decreed. 

The  attorney  for  the  defendant  Ing  Choi  claims  that  the  proof 
shows  a  payment,  as  part  of  the  consideration  of  the  $2,000,  by 
him  by  direction  of  Kun  Sal,  of  Kun  Sal's  private  debts,  to  the 
amount  of  $1,664  80,  and  claims  that  this  sum  ought  to  be  treated 
as  properly  paid,  and  that  the  balance  only  above  that  sum  should 
be  applied  to  the  payment  of  the  firm  debts.  As  the  deed  and 
mortgage  were  both  held  fraudulent  and  void,  we  cannot  here 
and  now  recognize  any  payments  which  may  have  grown  out  of 
their  execution. 

The  only  decree  which  could  properly  be  made  in  the  case  is 
the  one  entered.  When  the  funds  arising  from  the  sale  of  this 
property  shall  be  realized  by  the  assignees,  we  think  Ing  Choi 
may  be  entitled  to  receive  by  subrogation,  first,  out  of  those 
fund^,  if  sufficient  therefor,  the  sum  of  all  honest  private  debts  of 
Kun  Sai  which  may  have  been  paid  or  settled  for  by  him. 

Honolulu,  January  30,  1884. 

Decision  of  the  Chancellor,  Appealed  fbom. 

The  bill  as  amended  avers  that  on  the  1st  September,  1882, 
Kun  Sai  &  Aming  were  adjudged  bankrupt^  and  the  plaintiffs 
elected  as  assignees  on  the  16th  of  October ;  that  on  the  23d 
March,  1882,  Kun  Sai,  by  a  deed  of  that  date,  sold  and  assigned 
to  Ing  Choi,  for  the  consideration  of  $2,000,  all  his  interest,  being 
a  moiety,  in  a  rice  plantation  and  outfits  at  Punaluu,  Koolauloa, 
Oahu,  l^nown  as  tha  Ahuna  Bice  Plantation ;  that  the  firm  of 
Kun  Sai  &  Aming  had  committed  many  act^  of  bankruptcy  prior 
to  the  sale  above  mentioned ;  that  Ing  Choi  was  the  firm^s  book- 
keeper, and  was  well  aware  of  this,  and  that  the  deed  was  made 
with  the  intention  of  defrauding  the  creditors  of  the  firm,  and 
that  the  consideration  in  the  deed  was  never  paid  ;  that  on  the 
29th  day  of  March,  1882,  Ing  Choi  executed  a  mortgage  on  the 
alx>ve-deucribed  property  for  $900  to  the  Kaalaea  Rice  Mill  Com. 
pany,  and  that  the  said  company  were  aware  of  the  acts  of  bank- 
ruptcy of  Kun  Sai  and  of  Kun  Sai  <&  Aming,  and  that  the  deed 
to  Ing  Choi  was  made  for  the  purpose  of  depriving  their  creditors 
of  the  property,  etc.  The  bill  prays  that  the  deed  and  mortgage 
be  delivered  up  for  cancellation. 

17 
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I  find  thi)  facts  to  be  as  follows :  The  firm  of  Kan  Sai  db 
Aming  were  insolvent  on  the  2dd  March,  1882,  and  had  been  so 
for  some  time.  They  had  committed  many  acts  of  bankruptcy  in 
suffering  promiasory  notes  and  quarterly  accounts  to  the  amount 
of  thousands  of  dollars  to  remain  unpaid  for  ten  days  and  more 
after  the  same  were  due.  That  many  of  these  notes  were  re- 
newed or  their  times  of  payment  orally  extended,  and  that  no 
one  brought  suit  on  them,  does  not  deprive  these  acts  of  their 
character  of  acts  of  bankruptcy.  It  may  be  that  no  creditor 
wished  to  take  the  initiative.  Bat  the  notes  in  favor  of  H. 
Hackfeld  &  Co.  of  over  $900  are  dated  in  August  and  October, 
1881,  and  were  all  due  before  the  2dd  March,  1882,  and  were  de- 
manded when  due  and  were  not  paid,  and  not  renewed  or  ex- 
tended. 

So  also  there  are  iti  evidence  notes  of  this  firm  to  Sing  Ohon^ 
&  Co.,  made  in  August  and  September,  1881,  and  due  before  the 
close  of  the  year,  for  over  $600.  In  fact,  of  the  whole  account  of 
Sing  Chong  <&  Co.,  amounting  to  $5,274  94,  it  all  appears  to  have 
been  due  before  March,  1882,  but  the  sum  of  about  $1,000.  Tuck 
Ong,  of  the  firm  of  Sing  Chong  &  Co.,  says  that  the  amount  of 
some  $3,400  had  been  owing  them  by  Kun  Sai  <&  Aming  for 
about  three  years,  and  they  had  incurred  this  liability  to  them 
by  reason  of  Sing  Chong  <&  Co.'s  indorsing  their  notes  to  H. 
Hackfeld  &  Co. 

Kun  Sai  had  personally  committed  acts  of  bankruptcy  in  not 
paying  his  note  to  Wong  Kwai,  but  whether  he  individually  owes 
a  sufficient  sum  ($2,000)  to  have  been  made  a  bankrupt  does  not 
appear. 

Ing  Choi  was  the  firm's  bookkeeper.  Aming  was  mainly  on 
Kauai.  When  Kun  Sai  could  not  be  found,  Ing  Choi  would 
negotiate  with  the  creditors  for  an  extension  of  the  firm's  not^s. 
The  firm's  books  are  not  shown  to  have  been  made  up  since  Ist 
Septenober,  1881,  when  their  assets  were  $12,494  13,  their  liabili- 
ties $12,178  18,  with  the  small  margin  to  the  good  of  $315  68. 
Ing  Choi  entered  the  bills  payable,  and  must  have  been  thor- 
oughly conversant  with  the  condition  of  the  firm,  and  took  the 
deed  with  full  knowledge  that  Kun  Sai  was  insolvent.  Kun  Sai 
himself  says  he  had  to  borrow  money  to  pay  his  passage  here 
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from  China,  and  borrowed  $200  from  Wong  Kwai  to  repay  it,  and 
this  amount  was  assumed  by  Ing  Choi  in  his  settlement  of  the 
purchase  money  for  theTice  plantation.  In  fact,  the  expedients 
resorted  to  in  the  settlement  of  this  consideration  of  $2,000  are 
very  significant  To  discharge  $900  of  it,  Kun  Sal  directs  Ing 
Choi  to  pay  one  Akuna,  whom  Kun  Sai  owed ;  but  Akuna  owed 
Phillips  &  Co.,  but  could  not  pay  ;  so  Sing  Chong  <&  Co.  authorize 
Phillips  &  Co.  to  charge  them  with  this  amount,  and  take  a  mort- 
gage therefor  to  themselves  and  other  partners  in  the  Kaalaea 
Erice  Mill  Company,  on  the  interest  in  the  rice  plantation  bought 
by  Ing  Choi,  and  take  a  further  agreement  from  Ing  Choi  and 
Akuna  (the  owner  of  the  other  half)  for  a  sale  and  delivery  to 
them  of  three  successive  crops  of  rice  at  market  rates. 

It  seems  to  me  that  the  letter  of  Phillips  &  Co.'s  attorney  to 
Akuna,  urging  for  payment  of  his  mortgage  of  $1,200  in  their 
Xavor,  was  the  pressure  which  forced  this  sale.  It  is  evident  to 
my  mind  that  Kun  Sai  and  Ing  Choi  arranged  all  the  terms  of 
this  settlement  with  Sing  Chong  <&  Co.,  as  well  as  with  Akuna 
and  Phillips  A  Co.,  before  the  sale  of  the  plantation,  March  23d, 
and  that  all  these  papers,  the  deed,  mortgage  and  agreement, 
should  be  considered  as  forming  one  transaction.  (See  Johnson 
vs.  TUdalCy  4  Hawn.  605). 

I  am  of  the  opinion  that  Tuck  Ong  was  well  aware  of  the  bank- 
rupt and  insolvent  condition  of  Kun  Sai  and  of  Kun  Sai  &  Aming 
-when  he  took  the  mortgage,  notwithstanding  his  disclaimer. 

Over  $15,000  of  claims  have  been  presented  against  the  bank- 
rupt firm.     But  as  this  plantation  interest  was  not  partnership 

property,  but  the  private  estate  of  Kun  Sai,  I  shall  hold  the  bill 

nntil  the  assignees  report,   showiag  assets  and  liabilities  of  the 

firm ;  and  if  the  latter  exceed  the  former,  I  shall  order  the  deed 

and  mortgage  to  be  cancelled,  and  direct  the  assignees  to  sell 

Kun  Sal's  interest  in  the  plantation,  and  apply  the  proceeds,  first, 

toward  paying  private  debts,  if  any  are  proved,  and  then  toward 

the  firm's  debts. 

R.  F.  Bickertony  for  plaintiffs* 

W,  R.  CastlCy  for  Ing  Choi. 

Cecil  BrowTij  for  Kaalaea  Bice  Mill  Co. 

Honolulu,  May  2,  1883. 
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M.  REI8  M.  J.  WENDEL. 

Appeal  from  Police  Coobt,  Honolulu. 

Afbil  Term,  1SS4. 

JUDD,  C.  J.J  McCuLLY  and  Aobtin,  JJ. 

aintiff  aougbt  to  recover  dtimages  to  his  carriage  and  for  loss  of 
use,  occasioned  by  tbe  furlocis  and  reoldesa  driving  by  the  de- 
idaot  in  a  public  street. 

fendant  offered  to  prove  In  defense  ihat  at  the  time  of  tbe  acai-   . 
at  the  parties  were  returning  late  at  night  from  a  "hula"  dance 
emoted  contrary  to  law  by  the  plaintiff. 
jurt  below  excluded  the  testimony. 

lint  such  evidence  afforded  no  defease,  and  that  tbe  Court  b6low 
Ls  right  in  excluding  it. 

OPINrON    OP    THE   OOUET,    BY   AUSTIN,  J. 

appeal  from  the  Police  Court  of  Htmolulu. 
plaintiff  sought  to  recover  below  (or  damages  to  his  carriage 
le  lo93  oF  its  use  by  the  furious  nnd  reckless  driving  by  the 
Innt  of  bis  horse  and  carriage  in  one  of  the  streets  of  Hono- 

defendant  offered  to  prove  In  defense  that  when  the  accl- 
ccurred  the  parties  were  returning  late  at  night  from  Wai- 
ivhere  they  had  been  attending  a  <<  hula  "  dance,  contrary  to 
'hich  the  plaintiff  had  originated  and  promoted. 

testimony  was  excluded  by  the  Court,  and  from  this  the 
lant  appealed  on  this  point  of  law. 

defendant  claims  thatihe  evidence  offered  would  have  been 
nse  within  the  principle  of  those  cases  which  hold  that  one 
sd  In  an  unlawful  undertaking  cannot  recover  for  injuries 
ing  to  him  by  the  negligence  of  another  similarly  engaged. 
Ink  this  principle  has  been  carried  too  far  in  many  cases, 
t  which  withdraws  a  man  and  his  property  from  the  ordiuary 
lion  of  the  law  ought  not  to  be  lightly  established. 

sufficient  to  overthrow  the  defense  offered  here  to  say  that 
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when  the  injury  recovered  for  was  done,  the  parties  had  left  the 
<«hula"  and  at  that  time  were  not  engaged  in  any  unlawful  act. 

Further,  **  the  general  principle  which  allows  defenses  in  such 
cases  is  that  a  party  cannot  naaintain  an  action  when  his  own  ille- 
gQ\  act  must  be  shown  as  a  part  of  his  case  and  to  make  out  his 
claim." 

Oregg  vs,  Wyman^  4  Cush.,  327. 

In  the  case  at  bar  no  such  proof  was  necessary.  The  first  heard 
of  the  "  hula"  was  from  the  offer  of  the  defendant 

Again,  in  Steele  vs.  Burkhardt,  104  Mass.,  B3,  Chapman,  C.  J., 
says :  "  And  it  is  true  generally  that  while  no  person  can  main- 
tain an  action  to  which  he  must  trace  his  title  through  his  own 
breach  of  the  law,  yet  the  fact  that  he  is  breaking  the  law  does 
not  leave  him  remediless  for  injuries  willfully  or  carelessly  done 
to  him  and  to  which  his  own  conduct  has  not  contributed." 

This  principle  is  fatal  to  the  defendant. 

See  also  Hall  vs.  Corcoran^  ^107  Mass.,  260;  Welch  vs.  Wesson^ 
6  Gray,  505  ;  where  the  doctrine  is  fully  sustained. 

The  Court  in  Sutton  vs,  Wautosa,  29  Wis.,  21,  say :  "To  make 
good  the  defense  (of  illegality)  it  must  appear  that  a  relation  ex- 
isted between  the  act  of  violation  of  law  on  the  part  of  the  plaintiff 
and  the  injury  or  accident  of  which  he  complains,  and  the  relation 
xnust  have  been  such  as  to  have  caused  or  helped  cause  the  injury 
or  accident,  not  in  a  remote  or  speculative  sense,  but  in  the  nat- 
ural and  ordinary  course  of  events  as  one  event  is  known  to  pre- 
cede or  follow  another." 

Cooley  on  Torts,  p,  155. 

We  think  this  principle  is  sound  and  decisive  of  this  case.  The 
fact  that  plaintiff,  some  time  previoas  and  in  a  remote  spot  from 
the  place  of  collision,  had  promoted  an  unlawful  <<  hula,"  has  no 
relation,  that  we  can  see,  to  the  collision,  nor  did  it  in  any  way 
contribute  to  it 

The  judgment  must  be  affirmed. 

-F.  M.  Hatch,  for  plaintiff. 

J.  M.  Davidson  J  for  defendant. 

Honolulu,  April  7,  1884, 
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THE  KING  V8.  a  Y.  AIONA  AND  APOI. 
Appeals  from  Circuit  Judge,  Third  Judicial  Circuit. 

Question  Reserved. 
iBf       ,  April  Term,  1884. 

^§.  Judd,  C.  J.;  McCuLLY  and  Austin,  J  J. 


An  Appeal  lies  from  a  decision  of  a  Circuit  Judge  at  Chambers  to  the 
\K  Supreme  Court. 


Opinion  of  the  Court,  by  McCui*ly,  J. 


This  case  being  on  the  calendar  of  criminal  eases  at  the  present 
term,  the  Attorney-General  moves  the  Court  to  dismiss  the  appeal 
^  for  want  of  jurisdiction.     The  Chief  Justice,  holding  the  term, 

reserves  the  question. 

It  is  an  appeal  from  a  conviction  before  one  of  the  local  Circuit 
Judges  in  Chambers,  of  the  Third  Judicial  Circuit,  for  violation  of 
the  Act  relating  to  the  sale  of  spirituous  liquors.     The  appeal  Is 
i         '  taken  generally  on  the  facts  as  well  as  the  law,  under  the  provi- 

sions of  Sec.  1007  of  the  Civil  Code,  as  follows :  Any  party  deem- 
ing himself  aggrieved  by  the  decision  of  any  Circuit  Judge  at 
'  Chambers  in  any  case,  whether  civil  or  criminal,  may  appeal  there- 
from to  the  Circuit  Court  or  the  Supreme  Court  by  giving  notice, 
etc.,  provided  always  that  when  such  appeal  is  taken  solely  upon 
exceptions  to  the  decision  of  the  Circuit  Judge  on  points  of  law, 
the  appeal  shall  be  heard  and  determined  by  the  Appellate  Court 
in  Banco.  Sec.  1006  contains  a  like  provision  for  appeal  from  any 
police  or  district  justice  to  the  Circuit  or  Supreme  Court. 

Taking  these  provisions  as  they  stand,  and  disconnected  from 
^1  other  enactments,  there  would  seem  to  be  no  ground  for  any 
either  construction  than  that  there  was  a  right  of  appeal,  in  every 
^ase  tried  by  circuit  judges  and  police  and  district  justices,  to  either 
(the  Supreme  Court  or  the  Circuit  Court  as  the  appellant  might 
alec^.     It  is  the  direct  meaning  of  the  words  employed. 

But  the  common  practice  during  tho  twenty-five  years  of  the 
e^dstence  of  tbe  Code  has  been  that  appeals,  particularly  in  Crown 
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cases  and  upon  the  facts,  so  requiring  Jury  trial,  are  taken  to  the 
Circuit  Courts  of  the  three  circuits  when  there  are  such  Courts, 
and  to  the  Supreme  Court  only  in  cases  arising  in  the  inferior 
Courts  of  Oahu ;  although  it  appears  that  this  commun  practice 
has  not  been  without  exception,  yet  the  question  of  jurisdiction 
has  not  hitherto  been  raised. 

The  Civil  Code,  as  it  was  enacted  in  1859,  continued  the  pre- 
vious division  of  the  Kingdom  into  four  Judicial  circuits,  of  which 
the  Island  of  Oahu  was  the  first,  and  provided  for  each  a  Circuit 
Court  with  a  term  or  terms  thereof.  The  Circuit  Cpurt  of  the 
first  circuit  was  to  be  held  at  Honolulu  on  the  first  Tuesday  in 
August  of  each  year.  By  Act  approved  January  10,  1865,  the 
Circuit  Court  of  the  first  judicial  circuit  was  abolished  for  ^hisrea- 
son,  stated  in  the  preamble,  <<  whereas  from  the  residence  and; 
frequent  sessions  of  the  Supreme  Court  in  the  Island  of  Oahu,  the 
Circuit  Court  for  the  first  judicial  circuit  has  fallen  into  disuse  and 
is  deemed  unnecessary." 

The  Act  provides  for  the  same  appeals,  which  continued  in  the 
other  circuits,  by  the  creation  of  an  Intermediary  Court. 

The  prosecution  mainly  base  the  motion  on  Sec.  881  of  the  Civil 
Code,  which  reads:  <<The  criminal  jurisdiction  of  the  Circuit 
Courts  shall  be  co-extensive  with  the  circuits  for  which  they  were 
created.  It  shall  be  appellate  from  the  district  and  police  courts 
thereof,  in  all  eases  recognizable  before  those  Courts,  and  original 
in  other  cases." 

The  Supreme  Courts  in  The  King  vs.  Pahukoa^  October,  1866^ 
refused  jurisdiction  of  an  indictment  charging  the  defendant  with 
a  felony  committed  within  the  fourth  judicial  circuit,,  the  indict- 
»ment  not  being  brcmght  before  the  Court  by  change  of  venue  from 
that  circuit.  The  argument  is  made  that  the  provision  for  an  ap- 
peal to  the  Circuit  Court  or  the  Supreme  Court  did  not  give  an 
alternative  appeal,  but  was  dealing  in  the  same  section  with  two 
subjects,  employing  somewhat  loose  and  inaccurate  language,  how- 
ever, and  should  be  construed  to  intend  that  appeals  should  be 
taken  to  the  several  Circuit  Courts  in  the  circuits  where  they  ex- 
isted, and  to  the  Supreme  Court  in  the  first  circuit. 

But  against  this  view  there  is  the  immediate  objection  that  at 
the  date  of  the  Civil  Code  there  was  a  Circuit  Court  for  the  flist 
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circuit  No  phrase  is  used  which  limits  the  appeal  to  the  Supreme 
Court  to  cases  arising  oniy  in  the  first  circuit.  In  Sec.  999  the  ap* 
peal  from  decisions  of  Commissioners  of  rights  of  way  is  «<  to  the 
Circuit  Court  of  the  Island,  or,  if  the  controversy  is  on  the  Island 
of  Oahu,  to  the  Supreme  Court,"  and  an  alternative  appeal  was 
only  provided  by  a  later  amendment  allowing  appeals  <<to  the  Cir- 
cuit  Court  of  the  respective  circuits  or  to  the  Supreme  Court." 
So  appeals  from  the  Boundary  Commiasloners  were  made  express- 
ly and  exclusively  to  the  several  Circuit  Courts  in  all  the  circuits 
except  the  first,  when  they  were  expressly  made  to  the  Supreme 
Court.  These  are  illustrations  of  the  fact  that  the  intention  of  the 
Legislature  as  to  the  course  of  appeal  may  be  made,  and  is  made, 
by  apt  and  plain  words,  admitting  of  no  doubt  as  to  what  is 
granted. 

By  Sec.  829  the  Supreme  Court  has  Jurisdiction  in  all  cases  in 
law  or  equity,  civil  or  criminal  »  *  *  ♦  whether  the  same  be 
brought  before  it  by  writ,  appeal  or  otherwise.  This  language  is 
not,  in  our  view,  limited  by  the  terms  of  Sec.  881,  quoted  above, 
whereby  a  certain  Jurisdiction  is  given  to  the  Circuit  Courts,  for 
it  is  not  made  exclui^ive  to  them.  Sections  829  and  8^1  must  be 
taken  together,  and  they  give  to  the  Courts  appellate  jurlsdictioa 
co-extensive  with  their  circuits,  and  to  the  Supreme  Court  appel- 
late Jurisdiction  co-extensive  with  the  Kingdom,  and  also  concur- 
rent with  each  circuit. 

The  learned  Attorney-General  admits  in  argument  that  the  pro- 
viso clause  in  Sections  1006  and  1007  gives  an  appeal  from  the 
lower  Courts  on  points  of  law  to  either  the  Supreme  or  respective 
Circuit  Court,  in  Banco.  Such  is  the  direct  import  of  the  language. 
But  we  cannot  see  that  the  provision  for  general  appeal  is  given« 
in  a  different  way. 

The  right  of  appeal  depends  wholly  on  the  Statute,  If  the  Stat- 
ute gives  it  to  the  Supreme  Court,  even  in  every  case  which  Is 
beard  by  the  lower  magistrates  and  by  the  circuit  Judges,  we  can- 
not deny  it  upon  any  considerations  of  the  inconveniences  which 
may  arise  from  the  possibility  of  bringing  an  undue  proportion  of 
business  to  the  Supreme  Court  and  of  drawing  witnesses  and  ap- 
pellees to  a  distant  forum.  The  highest  court  of  a  country  will 
not  favor  a  construction  by  inference  which  narrows  its  own  Juris- 
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diction;  moreover  the  argument  of  "  inconvenience  "  may  be  off- 
set by  the  consideration  that  justice  may  require,  for  the  proper 
adjudication  of  important  questions  wliich  may  be  involved  in 
cases  coming  before  the  lowest  courts,  that  they  be  carried  before 
the  highest  tribunal  and  there  settled  for  law  upon  the  fullest  ar- 
guments and  authorities  which  can  be  presented.  And  our  re- 
ports show  numerous  instances  where  this  course  has  been  pur- 
sued, to  some  of  which  counsel  for  the  defendant  calls  our  attention. 
We  do  not  find  that  plea  was  raised  to  such  appellate  jurisdiction. 
The  Court  proceeded  on  the  direct  and  literal  construction  of  Sec- 
tions 1006  and  1007  without  question. 

Upon  full  consideration  of  the  premises  we  are  of  the  opinion 
that  the  other  sections  of  the  Code,  which  have  been  cited  against 
this  construction,  do  not  authorize  any  other  construction  than  the 
plain,  unambiguous  one  hitherto  taken.  Our  opinion  is  that  the 
appeal  in  the  case  before  us  is  properly  taken,  and  we  overrule  the 
motion  to  dismiss. 

Attorney- General  Neumann  and    W.  A.  Whiting  for  the  Crown. 

A.  8.  Hartwell  for  defendant. 

HoncHulu,  April  16,  1884. 


THE  KING  vs.  ALTONA. 

The  facts  of  the  case  being  similar  to  those  of  The  King  vs.  C. 
Y.  Aiona  and  Apoi,  this  day  decided  by  us,  the  motion  to  dismiss 
the  appeal  herein  is  denied  for  the  reason  expressed  in  the  opinion 
in  the  former  c£ise. 

Honolulu,  April  16,  1884. 


Note.    See  Art.  No.  LXII^f  the  Session  Laws  of  1886,  amend- 
ing Law  as  to  appeals. 
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ESTATE  OP  JOETN  BOARDMAN,  DECEASED. 

AL  FROM   FORNANDEB,  CIRCUIT  JUDGB,    SITTING   IN   PBO- 
BATB. 

APRIL  Term,  1884. 
JUDD,  C.  J.;  McCifLLY  and  Austin,  JJ, 

ator  devised  property  to  his  daughter,  to  be  held  in  trust  for  her 
'  Ilia  executors,  free  from  control  of  her  husband,  should  she 
any.  At  the  t«8tator's  death,  tbe  daughter  was  married. 
that  a  valid  trust,  ta  the  separate  use  ol  the  daughter,  vested  la 
e  executors,  to  pay  the  Income  from  the  property  to  the 
>ught«r  during  her  coverture, 
e  of  the  lower  Court  reversed, 

Opinion  of  the  Court,  by  Austin,  J. 

18  matter  comes  here  on  appeal  from  the  decree  of  dlstribu- 
nade  by  Hon.  A.  Foniander,  Circuit  Judge,  Maul. 
3  queation  submitted  in  the  construction  of  the  eecoad  clause 
i  will  of  Boardtnan,  which  Ja  as  follows  : 
give  and  bequeath  to  my  daughter  Amy  Laura  one  half  of 
ind  in  Makawao,  of  about  400  acres,  one  large  bedstead  and 
ng,'  one  bureau,  one  table,  one  camphor  trunk,  the  small 
,  and  one  half  of  all  my  money  and  other  per^nal  property, 
the  same  exceptions  as  in  article  1st.  This  property  to  be 
in  trust  for  her  by  ray  executors,  for  her  own  use,  free 
the  control  or  interference  of  her  husband,  should  she 
f." 

a  will  is  dated  September  26,  1876,  and  John  Boardman  died 
about  May  5,  1883.  At  the  date  of  the  will  his  daughter 
Laura,  named  in  the  clause  quoted,  was  unmarried.  At 
eath  of  the  testator  she  was  married,  and  was  Mrs.  Laura 
,  wife  of  G.  M.  K.  King.  Mr.  and  Mrs,  King  claim  that  she 
Itled  to  the  immediate  conveyance  of  the  reiU  estate,  and 
butlon  of  the  personal  property  left  her  by  the  will. 
e  Circuit  Judge  has  8o  decided,  and  the  executors  appeal. 
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The  English  statute  of  uses,  which  is  substantially  re-enacted 
in  most  of  the  United  States,  is  not  made  the  law  here.  If,  how- 
ever, its  provisions  are  deemed  reasonable,  they  may  be  adopted 
by  our  Courts. 

See  Sections  14  and  823,  Civil  Code. 

The  effect  of  the  statute  is  shown  by  the  following  illustration  : 
«If  A  grants  or  bequeaths  lands  to  B  and  his  heirs,  in  trust  for 
C  aad  his  heirs,  the  trustee  B  will  take  nothing  in  the  land,  but 
the  legal  title  and  the  beneficial  use  will  vest  immediately  in  C." 

See  Perry  on  Trusts,  Sec.  298. 

In  a  plain  case  like  this  we  think  the  statute  is  wise,  and  that 
it  should  be  followed  here. 

To  the  application  of  the  statute  in  England  and  elsewhere, 
there  are  certain  well-defined  exceptions,  or  rather  rules  of  con- 
struction, which  limit  the  effect  of  the  statute.  One  rule  <<  re- 
lates to  special  or  active  trusts  which  were  never  within  the  pur- 
view of  the  statute.  Therefore,  if  any  agency,  duty  or  power  be 
imposed  on  the  trustee,  as  by  a  limitation  to  a  trustee  and  his 
heirs  to  pay  the  rents,  or  to  convey  the  estate,  or  if  any  control 
is  to  t)e  exercised  or  duty  performed  by  the  trustee  in  applying 
the  rents  to  a  person's  maintenance,  or  if  the  purpose  of  the 
trust  is  to  protect  the  estate  for  a  given  time,  or  until  the  death 
of  some  one — in  all  these,  and  in  other  like  cases,  the  operation 
of  the  statute  is  excluded,  and  the  trusts  or  uses  remain  mere 
equitable  estates."     Id.  Sec.  305. 

Under  this  rule  it  is  well  settled  that  equity  will  permit  a 
stranger  to  give  and  settle  property  upon  a  married  woman,  to 
her  sole  and  separate  use,  free  from  the  interference  and  control 
of  her  husband.     Id.  Sec.  346. 

To  create  such  a  trust,  no  particular  form  of  words  is  necessary, 
but  the  intention  to  exclude  the  husband  must  be  unequivocal, 
and  when  the  meaning  is  clear  the  Court  shall  carry  the  inten- 
tion into  effect. 

Id.  Sections  310,  647,  648  and  cases  cited. 

At  Sec.  652,  Perry  on  Trusts  declares :  "  As  before  said,  if 
property  is  conveyed  to  a  single  woman  for  her  sole  and  separate 
use,  she  has  the  same  control  of  it  t)efore  marriage  as  if  it  was 
given  to  her  absolutely ;  but  the  limitation  to  her  sole  and  separ- 
ate use  will  take  effect  upon  her  marriage." 


APRIL,  1884. 

I  is  sastalned  by  many  aatborities  in  England  and  ia 

States. 

held  in  many  cases  that  the  trust  applies  to  successive 

where  the  intention  so  to  apply  it  is  clear,  though  at  the 

e  first  husband  the  widow  hoa  an  absolute  power  of 

BC.  653;  Shirley  vs.  Shirley,  9  Paige,  864.  See  also 
aarried  Women,  Sections  814,  815,  816,  817,  821,  822 

14,  this  writer  says;.  "In  legal  principle,  and  on  the 
LUthorities,  both  English  and  American,  it  iscompe- 
it  an  estate  to  the  separate  use  of  a  woman  yet  unmar- 
t\o  particular  marriage  is  contemplated,  and  on  her  af- 
coming  covert,  she  will  hold  it  as  her  separate  estate, 
le  control  of  her  husband."  See  also  Perry  on  Trusts, 
Such  doctrines,  if  adopted,  would  enforce  the  trust  in 

sel  for  respondents,  however,  as  against  these  views, 
cases  decided  in  Pennsylvania,  and  cited  in  Note  4  to 
of  Perry  on  Trusts,  where  it  is  said  that :  "  In  that 
sate  a  valid  trust  for  the  sole  and  separate  use  of  a 
s  necessary  that^he  should  be  married  at  the  time,  or 
>uld  be  in  the  immediate  contemplation  of  a  marriage." 
rry  on  Trusts,  Sec.  310,  to  the  same  effect.  And  the 
.'  counsel  claims  that  this  applies  to  the  case  In  hand, 
'  reasonable  than  the  other  doctrine,  and  leads  to  the 
ot  the  suppo!>ed  trust. 

ot  now  prepared  to  say  that  the  respondents'  counsel 
or  do  we  think  it  necessary  to  do  so  in  order  to  decide 
a  before  us. 

.,  if  any,  declared  in  this  case  is  by  will.  The  pro- 
will  are  ordinarily  "  ambulatory"  until  the  death  of 

/  on  Trusts.  Sec.  92- 

ts  of  the  executors  as  such,  and  as  trustees,  vested  at 

i  the  testator. 

on  Wills,  p.  126,  Vol.  8. 

t  in  this  case,  if  valid,  is  strictly  of  a  testamentary 
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character,  and  could  not  posslMy  arise  or  become  vested  until  the 
death  of  the  testator. 

Redfield  on  Wills,  Vol.  3,  p.  482. 

In  the  absence  of  express  provisions  showing  otherwise,  a  will 
is  to'  be  considered  with  reference  to  the  facts  and  circumstances 
existing  at  the  death  of  the  testator. 

See  Redfield  on  WiUs,  Vol.  1,  pp.  379,  380,  413  and  414 
These  are  familiar  and  undisputed  principles,  and  doubtless  the 
rights  of  the  devisee,  legatee  and  trustees  in  this  case  became 
vested  at  the  testator's  death,  and  not  before.  At  that  time  the 
respondent  was  a  married  woman,  and  the  contingency  mentioned 
in  the  will  had  occurred.  The  will  speaks  of  her  rights  as  they 
were  affected  by  her  condition  at  the  time  of  the  testator's  death. 
If,  then,  the  words  used  were  sufficient  to  constitute  a  trust  to  the 
separate  use  of  a  married  woman,  the  trust  claimed  by  the  appel- 
lant is  established. 

'     On  looking  at  the  language  used  in  the  will,  we  have  no  doubt 
it  is  amply  sufficient  to  establish  such  a  trust. 

See  Perry  on  Trusts,  Sec.  648  and  the  instances  there  cited. 

Holding  it  to  be  a  trust,  is  in  full  accord  with  the  decisions  in 
the  Pennsylvania  cases,  and  with  Hasslocher  vs.  Robinson^ 8 
JSxecutorSj  3  Hawn.,  802.  It  is  a  trust  in  favor  of  a  married 
^oman,  in  strict  observance  of  the  declared  intention  of  the  testa- 
tor. 

The  executors  retain  the  property  invested  with  the  trust  to 
pay  the  income,  rents  and  profits  to  the  cestui  qui  trust  during  her 
coverture. 

The  decree  must  be  reversed  with  costs. 

jP.  i/.  Hatchy  for  executors. 

P.  Neumann^  for  Mrs.  King. 

Honolulu,  May  26,  1884. 
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ESTATE  OF  KAUALU,  DECEASED. 

Appeal  fbom  Lyman,  Circuit  Judge,  Sitting  in  Probate. 

April  Term,  1884. 

judd,  c.  j.  ;  mccully  and  austin,  jj. 

An  instrument  in  form  of  a  deed,  but  intended  by  the  maker  to  have 
effect  only  after  his  death,  held  properly  construed  as  a  will ;  ap- 
proving Kapela  vs.  Hoohnku^  4  Hawn.,  613. 

Although  Probate  Courts  have  jurisdiction  to  entertain  a  petition  for 
revocation  of  probate  of  a  will  after  the  time  for  an  appeal  has 
lapsed,  sufficient  grounds  should  be  alleged  in  the  petition,  and  ft 
must  not  be  merely  a  method  of  gaining  an  appeal  lost  to  the  con- 
testant by  want  of  diligence. 

Opinion  op  the  Court  by  Judd,  C.  J, 

This  is  an  appeal  from  a  decision  of  Circuit  Judge  Lyman,  re- 
fusing to  revoke  the  probate  of  the  will  of  one  Kaualii,  deceased. 
It  appears  that  on  the  28th  of  August^  1880^  Judge  Lyman  ad- 
mitted the  will  to  probate  and  no  appeal  was  taken  by  the  con- 
testants. On  the  30th  November,  1883,  a  petition  to  revoke  the 
probate  of  this  will  was  filed  before  the  san>e  Judge.  Hearing;' 
was  had  on  the  7th  of  March,,  1884,  and  the  case  was  submitted 
upon  the  record  of  the  evidence  upon  which  the  Circuit  Judge 
admitted  the  will  to  probate.  No  additional  testimony  was  of- 
fered. It  is  claimed  on  the  appeal  to  this  Court  that  the  instru- 
meni  propounded  as  the  will  of  Kaualii  is  not  equivocal  on  its  face, 
and  is  plainly  in  form  a  deed  of  conveyance  from  him  to  his  wife, 
and  has  no  testamentary  character. 

This  Court  decided  in  Kapela  vs.  Hoohuku^  4  Hawn.,  513,  that  an 
instrument  conveying  land  in  the  form  of  a  deed,  having  been  de- 
clared by  the  maker  to  be  his  will,  and  that  it  should  take  effect 
after  his  death,  being  attested  by  two  or  more  witnesses,  should 
be  proberly  construed  as  a  will. 

Upon  a  review  of  the  testimony  taken  we  are  of  the  opinion 
that  the  instrument  in  question  was  properly  construed  as  a  will. 
It  is  fully  proven  that  it  was  intended  by  the  maker  to  operate  as 
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a  disposition  of  his  estate  after  his  death.  It  is  called  a  "Will" 
by  the  maker,  and  the  conversation  held  at  the  bedside  of  the 
sick  man,  who  was  directing  its  making,  all  shows  that  it  was  so 
intended  and  made  in  the  expectation  of  death,  which  occurred 
soon  after.  No  consideration  passed,  but  it  is  stated  in  the  in. 
8trunient  to  be  $10  and  the  faithful  care  by  his  wife  of  the  testator 
♦<  until  the  end  of  his  life."  One  witness  says  that  the  maker  said 
he  wished  to  give  all  his  property  to  his  wife,  for  if  he  recovered 
there  would  be  no  harm  in  having  made  the  will,  and  if  he  died 
it  (his  property)  would  be  settled.  Another  witness  says  that  one 
Mahiki  objected  to  Kaualii  making  a  will,  saying  tliat  his  rela- 
tives would  not  trouble  liis  property.  Kaualii  said  to  Mahiki : 
<<  No.  Make  a  will,  lest  you  and  other  relatives  disturb  the  prop- 
erty of  my  wife." 

Having  thus  found  that  there  was  good  ground  fpr  admitting 
the  instrument  as  a  will  and  no  reasons  shown  for  revoking  its 
probate,  the  appeal  must  be  dismissed.  But  we  wish  to  say  fur- 
ther that,  while  not  questioning  the  jurijsdiction  of  a  Probate 
Court  to  entertain  a  petition  for  revocation  of  the  probate  of  a  will 
after  the  time  for  an  appeal  has  passed,  there  should  be  alleged  in 
the  petition  good  grounds  for  making  such  a  request.  For  exam- 
ple, the  existence  of  after-discovered  evidence  or  of  some  evidence 
which  was  not  submitted  to  the  Probate  Court,  which  would  place 
the  matter  in  a  new  light  and  show  the  Court  that  a  mistake  had 
been  made.  In  other  words,  the  application  for  revocation  must 
not  he  merely  a  method  of  gaining  ah  appeal  lost  to  the  contestant 
by  want  of  diligence. 

In  42  Allen,  1  (  Water  vs.  Stickney).  the  Court  say  that  the  Eng- 
lish authorities  recognize  as  sufficient?  causes  of  revocation,  forgery 
of  the  will,  fraud  in  obtaining  probate,  neglect  or  naisraanagement 
in  conducting  the  suit,  or  the  production  of  a  later  will. 

The  Court  say,  further,  that  Courts  of  probate  have  undoubtedly 
the  authority  to  correct  errors  in  their  decrees  upon  clear  proof  of 
fraud  or  mistake  on  points  not  actually  presented  and  passed  upon. 
Such  we  deem  to  be  a  proper  exposition  of  the  law. 

Judgment  of  the  lower  Court  confirmed. 

F,  M,  Hatch  and  C  Brown  j  for  petitioner. 

W.  R,  Castle,  for  respondent. 

Honolulu,  May  22,  1 884. 
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WM.  COLBY  vs.  E.  E.  BAILEY. 
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Appeal  fbom  Police  Court,  Honolulu. 
April  Term,  1884. 

JuDD,  C.  J.J  McCuLLY  and  Austin,  J  J. 

The  defendant  sold  to  the  plaintiff  the  stock  and  goodwill  of  his  busi- 
ness, and  covenanted  not  to  "enter  into  or  carry  on  any  retail 
business  in  Honolulu  for  three  years,  in  a  penalty  and  forfeiture 
of  §2,000,"  to  be  paid  on  any  breach. 

Held,  affirming  the  judgment  of  tlie  Court  below,  that  the  *' penalty" 
was  liquidated  damages. 

Opinion  of  the  Court  by  Austin,  J. 

This  case  comes  here  on  appeal  from  the  Police  Court  of  Hono- 
lulu, where  the  plaintiff  was  non-suited,  upon  the  ground  that  the 
Court  had  no  jurisdiction. 

The  action  was  to  recover  damages  for  breach  of  covenant 

On  the  trial  the  plaintlfi  produced  a  contract  between  the  par- 
ties, dated  October  4,  1883,  whereby  the  defendant  sold  the 
plaintiff,  in  consideration  of  $5,000,  all  the  stock,  fixtures  and 
g(X)dwill  of  his  business,  known  as  ^<The  Ten-Cent  Store,"  car- 
ried on  at  109  Fort  street,  Honolulu,  and  amon^  other  things 
covenanted  and  agreed  as  follows :  "  That  I  will  not  enter  into  or 
carry  on  any  retail  business  in  Honolulu  aforesaid,  for  and  during 
and  until  the  full  end  and  term  of  three  years  from  October  23, 
1883,  and  in  a  penalty  and  forfeiture  of  $2,000,  which  said  sum 
I  do  hereby  bind  myself,  my  executors  and  administrators  to  pay 
to  the  said  party  of  the  second  part  or  his  heirs,  executors,  admin- 
istrators or  assigns  upon  any  breach  of  the  sixid  covenant" 

The  defendant  claims  that  the  sum  of  $2,000,  named  in  the  con- 
tract, is  liquidated  damages,  and  so  the  suit  should  have  been  in 
debt  to  recover  the  whole  sum,  and  that  of  the  suit  as  brought 
the  Court  had  no  jurisdiction. 

The  plaintiff  claims  that  the  $2,000  is  a  mere  penalty  and  se- 
curity for  whatever  damages  should  arise  from  breach,  and  claims 
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that  he  has  a  right  to  sue  as  he  did;  and  to  sue  again  as  often  as 
a  breach  should  arise. 

There  are  strong  authorities  which  favor  the  views  of  both  par- 
ties, and  the  question  involved  has  given  rise  to  many  Judicial 
differences ;  but  after  considerable  examination  we  are  convinced 
that  the  true  rule  which  ought  to  govern  in  such  cases  is  well 
laid  down  in  Saintor  vs.  Ferguson^  7  C.  B.,  716,  quoted  in  a  note 
to  Parsons  on  Contracts,  VoL  2,  p.  434,  second  edition.  <<  The 
defendant  agreed  not  to  practice  as  surgeon  or  apothecary  at 
Macclesfield,  or  within  seven  miles  thereof,  under  a  penalty  of 
£500.  It  was  held  that  the  £500  was  not  a  penalty,  but  liqui- 
%  dated  damages." 

Coltman,  J.,  said:  << Although  the  word  < penalty,'  which 
would  prima  facie  exclude  the  notion  of  stipulated  damages,  is 
used  here,  yet  we  must  look  at  the  nature  of  the  agreement  and 
the  surrounding  circumstances  to  see  whether  the  parties  intend 
the  sum  mentioned  to  be  a  penalty  or  stipulated  damages.  Con- 
sidering the  nature  of  the  agreement,  and  the  difficulty  the 
plaintiff  would  be  under  in  showing  what  specific  damage  he  had 
sustained  from  the  defendant's  breach  of  it,  I  think  we  can  only 
reasonably  coilstrue  it  to  be  a  contract  for  stipulated  and  ascer- 
tained damages.". 

The  rule  that  the  intent  should  govern,  irrespective  of  the  spe- 
cial words  used  or  omitted,  as  shown  by  the  nature  of  the  agree- 
ment and  the  surrounding  circumstances,  seems  to  be  approved 
by  Parsons  on  Contracts,  Vol.  2,  pp.  434,  435,  and  by  Greenleaf's 
Evidence,  Vol.  2,  Sections  257,  258. 

This- is  followed  in  many  cases.  In  Chamberlain  vs.  Bagley, 
11  N.  H.,  240,  it  was  agreed  to  pay  $500  as  a  forfeiture  in  case  of 
breach,  and  it  was  held  liquidated  damages. 

In  Holbrookvs.  Torrey^  66  Maine,  412,  many  cases  are  cited 
where  the  word  " penalty"  alone  is  used,  and  yet  it  was  held  to 
be  liquidated  damages.  The  rule  stated  is  approved  in  Dwinel 
vs.  Brown,  54  Maine,  468. 

We  shall  adopt  it  for  our  guide  in  the  case  at  bar. 

Recurring  then  to  the  contract,  it  was  an  engagement  to  sell  a 
retail  business  and  the  goodwill  of  it  to  the  plaintiff,  and  the  de- 
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ant  agreed  not  to  engage  in  a  retail  business  in  Honolulu  tor 

i  years  j  and  in  a  penalty  and  forfeiture  of  $2,000  boun.l  hira- 

o  pay  to  the  plaintiff  said  ttum  upon  any  breacb  of  the  said 

aant. 

le  damages  in  case  of  any  breach  are  manifestly  uncertain, 

impossible  of  definite  a'H.'ertainment. 

id  tht)  defendant  expressly  agrees  to  pay  said  sum  of  $2,000 

nQ  of  any  breach.     This  shows  a  clear  intent  of  the  parties  to 

the  amount  us  stipulated  damages, 
e  Chamberlain  ve.  Sagley,  11  N.  H.,  240. 
e  shall  so  hold. 

le  plainliff  further  claims  that  he  had  aright  to  waive  the* 
ice  of  $2,000  mentioned  in  the  contract,  and  sue  as  here  (or 

damages.  The  suit  is  for  unliquidated  d:tuiages,  and,  if  we 
-ight,  should  have  been  for  a  fixed  sum  in  debt.  We  lliink 
Duld  not  at  the  trial  so  change  the  nature  of  bis  cause  of  ac- 

lejudgment  below  is  affirmed,  with  costs. 

IV.  As/i/ord,  for  plaintiflf. 
'.  A.  Whiiing  and  W.  R.  Austin,  for  defendant, 
ouolulu,  May  29,  1884. 


re  BOUNDARIES  OF  THE  AHUPUAA  OF  PAAKEA. 

APFEAL  FKOM   BOUIJDAKV   COMMISSIONBB  OP  OAHIT. 

Afbil  Tebh,  1884. 
jxjkd,  c.  j.  ;  mccully  and  austin,  jj. 

:t%oa  taliiug  a  Mahcle  Award  of  an  111  of  land,  described  by  metes 
tud  bounds,  is  precluded  from  claiming  anything  more  as  belong- 
infc  to  the  Hi. 

ndariee  of  Kewalo,  3  Hawn.,  0,  followed. 

Court,  upon  consideration  of  the  evidence  before  the  Oommissloo- 
er,  finding  that  it  sustained  the  appellant's  case,  reveraee  the  deci- 
sion of  the  ConuBlaslouer. 
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Opinion  op  the  Court,  by  McCully,  J. 

By  appeal  from  the  Boundary  Commissioner  of  Oahu.  The  ap- 
plication for  settlement  of  boundaries  is  made  by  Mrs.  Bern  ice 
Pauahi  Bishop,  her  husband  joining  in  the  petition.  The  claim 
of  the  petitioners  is  opposed  by  the  Government  in  respect  to  the 
boundary  line  on  the  western,  that  is,  the  Honolulu,  side  of  the 
land. 

The  determination  of  the  controversy  depends  mainly  on  the 
finding  as  to  what  may  be  termed  an  issue — namely,  whether  the 
disputed  territory  falls  within  the  Hi  of  Keauhou  or  the  Hi  of  Paa- 
kea,  both  being  His  or  ancient  divisions  of  Waikiki. 

Th^  111  of  Keauhou  was  awarded  to  Haumea  pursuant  to  the 
<<Mahele  "  or  division  of  lands  between  the  King  and  Chiefs,  and 
the  award  issued  by  surveyed  metes  and  bounds.  This  surveyed 
grant  does  not  include  the  disputed  territory.  By  the  authority 
of  the  case  of  Boundaries  of  KewalOj  3  Hawn.,  9,  Haumea,  having  ' 
accepted  for  the  Hi  of  Keauhou  certain  surveyed  premises,  would 
be  precluded  from  claiming  anything  more  as  belonging  to  Keau- 
hou. No  claim  is  made  on  behalf  of  Haumea,  but  it  is  contended 
that  if  in  fact  his  surveyed  boundaries  did  not  enclose  all  which 
belonged  to  Keauhou  by  its  ancient  boundaries,  the  remnant  would 
belong  to  the  Government  as  unawarded  land  It  is  correct,  in 
our  opinion,  that  the  question  for  determination  is  what  are  the 
boundaries  of  Paakea  as  held  in  ancient  times.  But  the  taking  of 
the  limited  award  for  Keauhou  has  an  important  bearing  on  the 
ca.se,  in  view  of  the  circumstances  attending  it.  The  land  of  Paa- 
kea, whatever  its  extent  might  be,  was  the  property  of  the  Princess 
Victoria  Kamauialu,  whose  guardian  was  the  late  Governor  Keku- 
anaoa,  her  father.  The  testimony  of  the  witnesses  on  both  parts 
is  that  between  Kekuanaca  and  Haumea  there  was  a  dispute  as  to 
the  possession  and  ownership  of  the  land  now  in  controversy. 
Haumea  was  a  chief  of  low  degree  helonging^to  the  Island  of  Ha- 
waii. The  witnesses  generally  describe  the  attitude  of  Haumea 
as  maintaining  a  claim,  hut  relinquishing  it  upon  the  urgency  of 
Kekuanaoa,  giving  it  up,  some  say,  on  account  of  regard  for  Ka- 
mamaiu.  The  testimony  is  that  Kekuanaoa  claimed  it  as  being 
Paakea,  and  Haumea  as  being  Keauhou.  We  have  no  reason  to 
think  that  Kekuanaoa  claimed  land  which  was  clearly  and  undis- 
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putably  known  to  be  Keauhou.  With  all  the  weight  and  force  of 
his  strong  character  he  could  not  have  coerced  such  a  surrender. 
Keauhou  having  been  awarded  to  Haumea,  he  was  secure  in  his 
right  to  whatever  was  included  therein,  if  it  was  well  known. 
The  fact  that  he  abandoned  his  claim  is  a  pregnant  circumstance 
to  show  that  there  was  at  least  an  uncertainty  about  the  boundary. 
The  character  of  the  land,  as  we  have  had  occasion  to  remark  in 
some  other  boundary  cases,  may  have  occasioned  this  uncertainty. 
The  land  was  not  of  the  kind  which  was  applied  to  valuable  uses 
in  ancient  times,  and  indeed  most  of  it  is  of  a  description  of  little 
value  at  the  present  time.  The  native  testimony  now  supports 
both  claims.  It  would  appear  probable  that  even  in  ancient  times 
kthere  were  some  boundary  lines  left  indefinite. 

Another  description  of  evidence  introduced  is  the  recital  in  sun- 
dry awards  of  kuleanas  that  were  in  or  adjacent  to  Keauhou  or  to 
Paakea.  Whatever  is  the  force  of  these  recitals,  there  are  some 
on  both  sides  of  the  case.  But  we  do  not  consider  them  conclu- 
sive. They  are  descriptions  incorporated  in  the  survey,  made  by 
surveyors,  ex  parte,  and  without  necessarily  implying  investiga- 
tion. The  surveys  being  then  incorporated  in  the  awards,  do  not 
import  that  the  Board  of  Land  Commissioners  determined  that 
these  collateral  descriptions  were  correct,  and  that  the  laud  named 
as  adjacent  was  in  fact  such  land. 

The  evidence  goes  to  show  that  Kekuanaoa  remained  in  posses- 
sion of  the  disputed  territory  and  during  a  series  of  years  enjoyed 
the  usufruct  of  the  land,  which  was  chiefly  loose  stone  taken  and 
sold  for  ships'  ballast. 

The  facts  that  at  one  time  the  female  prisoners  were  kept  at 
this  location,  and  that  iu  1853  there  was  a  Government  smallpox 
hospital  on  the  land,  do  not  controvert  the  claim  of  private  owner- 
ship. Kekuanaoa  was  the  Governor  of  Oahu,  and  in  many  re- 
spects he  governed  after  old-time  methods.  It  would  not  have 
been  inconsistent  with  him  to  have  kept  the  women  on  premises 
of  his  own,  or  his  ward's,  or  to  have  furnished  a  site  for  a  pest- 
house  on  a  remote,  little  valued  piece  of  her  private  property. 
There  was  an  emergency  and  this  location  was  suitable.  In  like 
manner  in  the  year  1881  a  smallpox  hospital  was  erected  on  this 
site  by  the  permission  of  the  late  Buth  Keelikolani,  then  holding 
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this  estate.  Neither  does  it  seem  to  us  conclusive  against  this 
being  held  as  private  property  that  the  buildings  had  been  re- 
moved from  an  adjacent  location  upon  the  objection  of  the  owner, 
and  presumably  were  moved  to  a  location  belonging  to  the  Gov- 
ernment. They  were  removed  to  a  location  belonging  to  or  con- 
trolled by  the  Governor,  who  as  a  large  landowner  could  grant 
such  a  privilege. 

Upon  consideration  of  all  the  testimony,  which  is  voluminous*, 
and  of  the  carefully  prepared  decision  of  the  Boundary  Commis- 
sioner, we  are  of  opinion  that  the  decision  should  be  reversed  and 
that  the  boundary  of  Paakea  be  as  claimed  by  the  petitioners  and 
set  forth  in 'their  map  and  survey. 

i^  JH.  Hatchy  for  the  petitioners. 

Wn  A,  Whiting^  contra'. 

Honolulu,  May  30,  1884. 


J.  H.  WOOD  V8.  J.  W.  HINGLEY. 

Appeal  from  Judgment  on  Award, 

April  Term,  1884. 

JuDD,  C.  J.;  McCcLLY  and  Austin,  JJ, 

An  award  under  a  submission  of  **  all  matters  in  dispute  of  every 
name  and  nature  between  us  now  existing/^  will  not  be  set  aside 
on  the  ground  that  an  item  has  been  omitted^  unless  it  is  shown 
that  the  matter  was  brought  to  the  notice  of  the  arbitrators  and 
they  refused  or  neglected  to  pass  upon  it. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

TsE  parties  in  this  case  agreed  in  their  submission  to  submit 
to  the  arbitrators  named,  <<  all  matters  in  dispute  of  every  name 
and  nature  between  us  now  existing.."'  The  submission  was  en- 
tered as  a  Rule  of  Court. 

The  arbitrators  met,  heard  proofs  presented  by  the  parties,  and 
made  their  award.     On  the  motion  of  Hingiey  for  Judgment,  the 
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Wood  objected  on  the  ground  that  an  Item  of  credit 
to  Wood  for  S186  07,  as  shown  by  Hingley'a  books, 
teed  upon. 

avits  of  the  arbitrators  show  that  they  passed  upon 
ired  every  item  or  matter  to  which  their  attention 
by  either  of  the  parties;  that  the  matters  sulimitted 
mly  of  the  written  bills  of  the  parties  against  each 
ch,  as  the  arbitrators  nupposed,  contained  the  state- 
leir  mutual  nccounts.  That  no  boolis  of  aceounti  were 
to  the  arbitrators  by  either  party  for  inspection  or  ex- 
except  in  the  instance  of  a  few  isiolated  items  in  the 
n'whieh  their  accuracy  was  sought  to  be  proven  by 
rresponding  entries  in  the  boolcs  of  account.  That  no 
counts  were  left  t<>  the  arbitrators  for  general  examla- 
pt  as  above  staled. 

ition  is  talcen  by  Hingley  that  the  award  embraced 
submitted  to  the  arbitrators,  and  that  the  fI86  item 
ti  was  not  submitted  to  their  consideration.  The 
the  arbitrators  presented  by  Wood  is  conclusive  that 
'  $186  "  was  not  brought  to  the  knowledge  of  the  ar- 

k  it  is  clear  that  the  arbitrators  passed  upon  every  Item 
their  knowledge.  They  are  not  required  to  do  any 
this. 

e  abundant  oases  establishing  the  proposition  that  aa 
lot  be  set  asiile  on  the  ground  that  an  item  has  beeo 
nlesa  it  be  shown  that  the  matter  was  brought  to  the 
16  arbitrators,  and  they  refused  or  neglected  to  pass 

nust  present  their  proofs  to  the  arbitrators.     Neglect  of 
arty  is  deemed  to  be  a  waiver  of  his  right  to  do  so. 
va.  Llndaey,  14  Cal.,  390  ;  Montifori  vs.  JSngels,  3  Cal., 
'tardvs.  Frederick,  7  Cush.,  247;  Karthatu  va.  Ferrer, 

ast  case  the  Supreme  Court  of  the  United  Stales  says  : 
to  impeach  an  award  made  In  pursuance  of  ucondl- 
nission,  on  the  ground  that  only  a  part  of  the  matters 
arsy  have  been  decided,  the  party  must  distinctly  shovr 
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that  there  were  other  points  in  diflference  of  which  express  notice 
"WSLS  given  to  the  arbitrator,  and  that  he  neglected  to  determine 
them." 

The  award  conforms  to  the  submission  and  the  statute,  and  we 
Bee  no  cause  for  impeaching  it. 

Judgment  of  lower  Court  affirmed. 

W.  R.   Castle,  for  J.  H.  Wood. 

C.   W.  Ash/ord,  for  J.  W.  Hingley. 

Honolulu,  May  31,  1884. 


THE  KING  va.  EDWARD  ERICKSON. 
Exceptions  from  Circuit  Court,  Fourth  Judicial  Circuit. 

APRiii  Term,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

X>efendant  was  convicted  of  an  assault  witli  intent  to  commit  rape 
upon  a  girl  of  11^  years ;  held  that  it  is  not  a  conclusive  presump- 
tion of  law  that  a  girl  over  ten  consented  to  the  assault  unless  there 
is  proof  of  resistance,  outcries  and  immediate  complaint. 

Conviction  affirmed. 

Opinion  of  the  Court,  by  Austin,  J. 

The  defendant  was  convicted  on  February  1,  1884,  before  Chief 
Justice  Judd  at  the  Fourth  Judicial  Circuit,  of  an  attempt  to  com- 
mit a  rape,  and  presents  his  bill  of  exceptions  here  to  obtain  a  new 
trial. 

The  only  exception  argued  before  us  is  that  the  counsel  for  the 
defense  asked  the  Court  to  instruct  the  jury  :  *^That  to  convict  it 
EQUst  be  shown  that  the  prosecutrix  made  known  the  assault  im- 
mediately after  it  was  charged  (o  have  been  made"  ;  also  "  that 
it  must  be  shown  that  the  pro::>ecutrix  made  outcries  if  others  were 
in  hearing"  ;  also  <«  that  by  law  a  female  over  ten  years  of  age  is 
presumed  to  consent  to  an  assault,  unless  there  is  proof  of  resist- 
ance, outcries  and  immediate  complaint  j"  which  instructions  were 
refused  by  the  Court,  and  the  defendant's  counsel  excepted. 
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The  prosecutrix  was  11}  years  old.  She  swore  that  when  the 
defendant  made  the  repeated  attempts  to  commit  the  crime  of 
which  he  was  convicted,  she  made  no  outcry  when  others  might 
have  heard  her,  because  the  defendant  kept  his  hand  over  her 
mouth. 

The  act  was  done  on  Sunday,  and  she  did  not  make  it  known 
until  Tuesday  ;  but  she  was  told  not  to  tell. 

By  the  English  Statute  of  24  and  25  Victoria,  to  carnally  know 
a  girl  between  10  and  12  years  old  is  a  misdemeanor,  and  under 
10  a  felony.  Under  the  English  Statute  the  offense  shown  here 
would  have  been  punishable  by  two  years  imprisonment,  even 
though  not  against  the  girl's  will. 

See  Kussell  on  Crimes,  Vol.  1,  p.  929,  last  edition. 

But  by  our  law  the  act  must  be  against  her  will  if  above  10 
years  of  age.  Her  delay  in  making  known  the  outrage  was  a 
question  of  fact  to  be  considered  by  the  jury.  She  may  have  been 
afraid  to  tell  because  told  not  to,  or  ashamed  to  tell.  Her  tender 
age  is  a  strong  element,  characterizing  all  her  actfi.  The  Jury 
thought  the  delay  not  strange. 

With  the  hand  of  her  beastly  assailant  upon  her  mouth,  she  may 
have  been  unable  or  afraid  to  make  an  outcry ;  and  if  silent  from 
fear,  or  confusion  or  other  cause,  the  act  might  be  against  her  will. 

All  the  facts  were  for  the  jury,  and  they  thought  the  child's 
story  wfts  sut)stantia]ly  true. 

The  counsel  for  defendant  claims  that  there  is  a  conclusive  pre- 
sumption of  consent  in  case  of  such  an  assault  on  a  girl  over  10, 
unless  there  are  resistance,  outcries  and  immediate  complaint. 
We  do  not  understand  this  to  be  the  law.  All  the  fact^  were 
properly  submitted  to  the  Jury  and  the  evidence  amply  sustains 
the  verdict. 

See  Wharton's  Criminal  Law,  Vol.  2  (7  ed.),  Sections  1149  and 
1156  C.J  4BI.  Com.  213. 

Exceptions  overruled. 

Attorney-General  I^eumann^  for  Crown. 

S,  B,  Dole,  for  prisoner. 

Honolulu,  June  16,  1884. 
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MARY  MITCHELL  vs.  LOUIS  MITCHELL. 

DivoBCE  Appeal, 

APBiii  Term,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  J  J. 

The  technical  law  of  default  does  not  apply  to  a  divorce  suit ;  if  the 
defendant  has  a  defense,  it  is  the  duty  of  the  Court  to  hear  it. 

Opinion  of  the  Court,  by  Austin,  J. 

The  question  in  this  case  was  reserved  by  the  Chief  Justice  for 
the  Court  in  Banco. 

It  is  whether,  in  a  libel  for  divorce  on  the  ground  of  adultery, 
where  no  answer  has  been  filed,  the  defendant  at  the  trial  may 
appear  and  give  evidence,  as  a  defense,  of  the  adultery  of  the 
llbellant  committed  before  and  after  the  adultery  of  tlie  respond- 
ent, as  alleged  in  the  libel. 

By  subdivision  4  of  Section  6,  Chapter  16,  of  the  laws  of  1870, 
still  in  force,  no  divorce  for  the  cause  of  adultery  shall  be  granted 
where  there  is  reasonable  cause  to  believe  that  the  libellant  has 
been  guilty  of  any  act  which  would  have  entitled  the  defendant, 
if  innocent,  to  a  divorce. 

The  language  used  by  the  Court  in  the  case  of  Kalua  va, 
Kamaua,  4  Hawaiian  Reports,  58,  is  conclusive  on  the  subject  in 
this  case. 

The  language  is :  "  Nor  can  it  be  of  possible  consequence  that 
the  defendant  has  not  pleaded  the  offense  of  the  plain tiif  as  a  bar 
to  the  action,  for  when  such  a  defense  comes  to  the  knowledge  of 
the  Court,  it  is  effectual,  because  nothing  is  lost  between  the 
parties  and  the  public  for  want  of  pleading." 

The  words  of  the  statute  which  impose  a  positive  duty  on  the 
Court  of  refusal  of  a  decree  in  such  a  case,  override  the  technical 
law  elsewhere  laid  down  relative  to  a  default. 

Of  course,  in  allowing  such  a  defense,  the  plaintiflF's  rights 
should  be  protected,  and  a  clear  statement  should  be  required  of 
the  facts  expected  to  be  proved,  and  if  requisite,    in   order  to 
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meet  them,  delay  should  be  allowed;  but  it  is  the  daty  of  the 
Court,  on  hearing  that  any  such  defense  exists,  to  see  that  it  is 
made. 

If  this  were  a  case  of  a  formal  motion  by  defendant  to  file  a 
specific  answer,  it  may  be  the  matter  of  laches  should  be  applied 
to  it ;  but  that  question  is  of  little  moment,  for  the  defense  must 
inevitably  come  in,  plea  or  no  plea. 

Let  the  defense  be  allowed,  as  claimed,  on  such  terms  as  the 
Court  may  deem  ju8t 

S,  B.  Dole,  for  libellant. 

Honolulu,  May  30,  1884. 


SEGREGATION  OF  LEPERS. 

Opinion  of  the  Justices  of  the  Supkeme  Coubt  to 
Legislative  Assembly  of  1884,  Upon  the  Law  to 
Prevent  the  Spread  of  Leprosy. 

May,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

The  law  authorizing  the  segregation  of  lepers  is  Constitutional. 

To  the  Honorable  President  of  the  Legislative  Assembly,* 

Sir  :  The  Justices  of  the  Supreme  Court  have  received  from  the 
Lrgislative  Assembly  a  resolution  upon  which  their  opinion  was 
requested,  and  now  transmit,  through  you,  their  answer  to  the 
same.     The  resolution  is  ai  follows: 

<*  Whereas,  There  is  a  large  number  of  men,  women  and 
children  confined  at  Kalawao  and  Kakaako  for  having  the  leprosy, 
aiui  as  the  fact  of  a  person  having  said  disease  is  not  a  crime, 
under  the  laws  or  Constitution;  therefore,  be  it 

Resolvedj  That  this  Honorable  Legislative  Assembly  request 
the  Judges  of  the  Supreme  Court  to  state  their  leg^l  opinion  on 
the  following  questions : 
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First:  Is  it  a  crime  to  be  afflicted  with  leprosy,  that  these 
people  are  confined  at  Kalawao  and  Kakaako? 

Second  :  Is  not  such  confinement  contrary  to  the  Constitution  ? 

Third :  Is  not  the  existing  law  relating  to  leprosy  contrary  to 
the  Constitution  ?" 

The  first  question  submitted  is,  whether  leprosy,  the  cause  for 
which  these  people  are  detained  at  Molokai,  is  a  crime  ?  The 
preamble  to  t|ie  resolution  concedes  that  leprosy  is  not  a  crime, 
and  certainly  it  is  not.  It  is  a  disease.  There  may  be  instances 
where  a  person  having  the  disease  of  leprosy  willfully  contami- 
nates others,  or  transmits  it  to  his  offspring,  or,  being  free  from 
it,  recklessly  exposes  himself  to  infection,  and  these  may  be 
called  wrong  or  criminal  acts;  but  unless  these  acts  are  pro* 
hibited  by  law,  they  are  not  offenses,  or  punishable  as  such  by 
law. 

« 

The  second  and  third  questions  may  be  taken  and  answered 
together ;  for  if  the  law  authorizing  the  restraint  of  the  lepers 
be  in  violation  of  the  Constitution,  then  the  restraint  is  itself 
Ulegal. 

The  fact  that  since  the  enactment  of  the  law  segregating  the 
lepers,  some  nineteen  years  ago,  its  constitutionality  has  not  been 
tested  by  an  application  for  a  writ  of  habeas  corpus,  or  otherwise, 
may  be  taken  as  a  general  acquiescence  by  the  community  in  the 
wisdom  of  the  law.  If  such  a  course  had  been  taken,  the  Su* 
preme  Court  would  theu  have  had  the  advantage  of  argument 
from  learned  counsel  on  both  sides  of  the  question,  and  the  de- 
cision then  made  would  have  been  much  more  satisfactory. 

It  is  presumed  by  us  that  the  provisions  of  the  Constitution 
which  the  mover  of  the  resolution  conceives  to  be  violated  by  the 
Leprosy  Act,  are  Articles  6,  9,  11,  12  and  14.  They  read  as 
follows : 

<<  Article  6.  No  person  shall  be  subject  to  punishment  for  any 
offense,  except  on  due  and  legal  conviction  thereof,  in  a  Court 
having  jurisdiction  of  the  case. 

<<  Article  9.  No  person  shall  be  compelled,  in  any  criminal  case, 
to  be  a  witness  against  himself;  nor  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law. 

«  Article  11.    Involuntairy  servitude,  except  for  crime,  is  for- 
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ever  prohibited  in  this  Kingdom.     Whenever  a  slave  shall  enter 
Hawaiian  territory  he  sliall  be  free. 

<<  Article  12.  Every  person  has  the  right  to  be  secure  from  all 
unreasonable  searches  and  seizures  of  his  person,  his  house,  his 
papers  and  effects,  and  no  warrants  shali  issue  but  on  probable 
eau^?e,  supported  by  oath  or  aiBrmation,  and  describing  the  place 
to  be  searched,  and  the  persons  or  things  to  be  seized. 

<<  Article  14.  Each  member  of  society  has  a  right  to  be  pro- 
tected by  it  in  the  enjoyment  of  his  life,  liberty  or  property,  ac- 
cording to  law." 

The  preamble  of  the  Act  to  prevent  the  spread  of  leprosy  is  as 
follows : 

<<  Whereas,  The  disease  of  leprosy  has  spread  to  a  consider- 
able extent  among  the  people,  and  the  spread  thereof  has  excited 
well-grounded  alarms ;  and  whereas  further^  some  doubts  have 
been  expressed  regarding  the  powers  of  the  Board  of  Health 
in  the  premises,  notwithstanding  the  302d  Section  of  the  Civil 
Code ;  and,  whereas^  in  the  opinion  of  this  Assembly|^  the 
302d  Section  is  properly  applicable  to  the  treatment  of  persons 
afflicted  with  the  leprosy ;  yet,  for  the  greater  certa^inty  and  for 
the  more  sure  protection  of  the  people,  be  it  enacted,"  etc. 

The  Section  302d  of  the  Civil  Code  referred  to  is  as  follows : 

<*When  any  person  shall  be  infected  with  the  smallpox,  or 
other  sickness  dangerous  to  the  public  he:\lth,  the  Board  of 
Health,  or  its  agent,  may,  for  the  safety  of  the  inhabitants, 
remove  such  sick  or  infected  person  to  ai  separate  house,  and 
provide  for  him  with  nurses  and  other  necessaries,  which  shall 
be  at  the  charge  of  the  person  himself,  his  parents  or  master,  if 
able  ;  otherwise,  at  the  charge  of  the  Government." 

In  a  case  decided  in  1872  by  the  Supreme  Court  of  the  United 
States  (reported  in  16  Wallace,  86),  Judge  Field  says  of  the  law 
the  Court  was  then  considering,  which  concerned  the  slaughter 
houses  of  New  Orleans,  that  its  enactment  was  considered  as  the 
legitimate  exercise  of  what  is  termed  the  Pblice  power  of  the 
State:  *<That  power  undoubtedly  extends  to  all  regulations 
affecting  the  health,  good  order,  morals,  peace  and  safety,  and  is 
exercised  on  a  great  variety  of  i^ubjects  and  in  almost  numberless 
ways.    All  sorts  of  restrictions  and  burdens  are  imposed  under 
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it ;  and  when  these  are  not  in  conflict  with  any  constitutional 
provisions  or  fundamental  principles,  they  cannot  be  successfully 
assailed  in  a  judicial  tribunal."  In  the  same  case,  Judge  Miller 
says:  "This  power  is,  and  must  be  from  its  very  nature,  in- 
capable of  any  very  exact  definition  or  limitation.  Upon  it 
depends  the  social  order,  the  life  and  health  of  the  citizens^  the 
comfort  of  an  existence  in  a  thickly  populated  community,  the 
enjoyment  of  private  and  social  life  ^nd  the  beneficial  use  of 
property." 

The  Supreme  Court  of  Vermont,  in  27  Vermont  Reports  149, 
gays:  "The  police  power  of  the  State  extends  to  the  protection 
of  the  lives,  limbs,  health,  comfort  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  tiie  State,  and  persons  and 
property  are  subjected  to  all  kinds  of  restraints  and  burdens  in 
order  to  secure  the  general  comfort,  liealth  and  prosperity  of  the 
Stiite.  Of  the  perfect  right  of  the  Legislature  to  do  this,  no 
question  ever  was,  or,  upon  acknowledged  general  principles, 
ever  can.be  made,  so  far  as  natural  persons  are  concerned." 

In  2  Kent's. Commentaries,  340,  the  author  says  :  **  Unwhole- 
some trades,  slaughter  houses,  operations  oflfensive  to  the  senses, 
the  deposit  of  powder,  the  application  of  steam  power  to  propel 
cars,  the  building  with  combustible  materials  and  the  burial  of 
the  dead,  may  all  be  interdicted  by  law,  in  the  midst  of  dense 
masses  and  population,  on  the  general  and  rational  principle  that 
every  person  ought  to  so  use  his  private  property  as  not  to  injure 
his  neighbors,  and  that  private  interests  must  be  made  sub- 
servient to  the  general  interests  of  the  community." 

Judge  Shaw,  in  a  case  reported  in  7  Cushing  85,  says:  "The 
police  power  is  a  power  vested  in  the  Legislature  by  the  Consti- 
tution to  make,  ordain  and  est^iblish  ail  manner  of  wholesome 
and  reasonable  laws,  statutes  and  ordinances,  either  with  penalties 
or  without,  not  repugnant  to  the  Constitution,  as  they  shall  judge 
for  the  good  and  welfare  of  the  commonwealth,  and  of  the  sub* 
jeets  of  the  same," 

The  like  authority  is  conferred  on  the  Legislature  by  the  Ha- 
waiian Constitution,  in  Article  48.  "  The  Legislature  has  full 
authority  from  time  to  time  to  make  all  manner  of  wholesome 
laws  not  repugnant  to  the  provisions  of  the  Constitution." 
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It  has  been  truly  said  that  self-preservation  is  the  first  law  of 
nature.  This  is  equally  true  of  a  State.  «  ScUua  populi  suprerna 
est  lex,^^  The  State  has  the  authority  inherent  in  itself  to  enact 
laws  to  secure  the  health,  welfare  aud  safety  of  the  individual, 
and  we  have  seen  above  that  this  authority  is  expressly  conferred 
by  the  Constitution. 

In  Dwarris  on  Statutes,  the  police  power  of  the  State  is  called 
"  the  law  of  overruling  t^ecessity,."  No  State  could  exist  without 
it.  If  it  did  not  exist  in  this  Kingdom,  our  population  would  be 
liable  to  be  swept  away  by  any  and  every  contagious  disease  that 
might  come  to  our  shores,  and  no  measures  of  quarantine  or  re-> 
striction  could  be  taken  against  it. 

The  Legislature,  by  the  Act  of  1865,  in  the  exercise  of  its  con- 
stitutional authority  to  make  wholesome  laws,  were  of  the 
opinion  that,  in  order  to  secure  the  health  and  welfare  of  the 
community,  all  leprous  persons,  who  shall  be  deemed  by  com- 
petent authority  to  be  capable  of  spreading  the  disease,  should 
be  isolnted  and  secluded. 

It  will  be  seen  from  a  perusal  of  the  whole  Act  concerning 
leprosy  that  the  Legislature  regarded  this  disease  as  contagious, 
or  capable  of  being  communicated  to  other  human  beings.  From 
the  best  information  the  Court  can  obtain,  this  is  a  chanicteristic  of 
this  disease.  Upon  this  view  of  the  disease,  laws  segregating 
lepers  have  been  enacted  in  nearly  all  countries  of  the  world. 

The  Legislature  of  Hawaii  acted  upon  this  police  power  of  the 
State  when  it  enacted  all  the  health  laws  of  this  Kingdom,  and 
these  have  existed  since  the  foundation  of  the  Government 

The  Supreme  Court,  in  the  Chinese  Laundry  Case,  4  Hawn.  Bep. 
835,  decided  that  an  Act  forbidding  the  carrying  on  of  the  busi- 
ness of  laundry  keeping,  or  washing  for  hire,  within  certain 
limits  in  Honolulu,  was  an  exercise  of  the  i)olice  power  of  the 
State  with  regard  to  the  comfort,  safety  and  welfare  of  society, 
and  was  constitutional. 

As  at  present  advised,  we  are  of  the  opinion  that  the  law 
fiHiborizing  the  segregating  and  isolating  of  lepers  is  not  only  a 
wholesome  law  and  constitutional,  but  that  without  such  a  law 
•;the  result  would  eventually  be  that  much  of  our  useful  population 
fSTQuld  leave  these  islands,  ships  would  cease  to  touch  here,  our 
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prodacts  would  fail  to  find  a  market  abroad ,  and  these  fair  islands 
would  become  a  pest-bouise  to  be  avoided  by  the  whole  civilized 
world. 

A.  Francis  Judd, 
Lawrence  McCully, 
B£NJ.  H.  Austin. 
Honololiiy  May  20,  1884. 


ALIENS  AND  DENIZENS. 

Opinion  op  the  Justices  of  the  Supreme  Court  to  the 
Legislative  Assembly  op  1884,  as  to  the  Alle- 
giance OP  Aliens  and  Denizens. 

May,  1884. 

Judd,  C.  J.;  McCully  and  Austin,  J  J. 

An  alien  cannot  hold  an  office  of  profit  and  emolument  under  the 
Gk>vernment  without  taking  the  oath  of  allegiance. 

An  alien,  to  whom  Letters  Patent  of  Denization  have  been  granted, 
has  the  status  of  a  subjectf  and  he  need  not  take  the  oath  of  alle- 
giance as  a  requisite  to  holding  a  Government  office. 

To  the  Honorable  President  of  the  Legislative  Assetnbly  .• 

Sib  :  On  the  15th  May  the  Secretary  of  the  Legislative  Assem- 
bly transmitted  to  the  Judges  of  the  Supreme  Court,  for  their 
opinion  thereon,  copies  of  two  resolutions  passed  by  your  body* 
They  are  as  follows  : 

1st.  "  Whereas,  There  are  employed  as  Secretary  in  the 
Foreign  Office  and  Board  of  Health  two  Secretaries,  Mr.  Webb 
and  Mr.  Parker,  who  have  not  taken  the  oath  of  allegiance,  and 
who  are  drawing  pay  from  the  public  treasury ;  therefore  be  it 

He^olved,  That  the  Justices  of  the  Supreme  Court  be  requested 
to  state  their  opinion  whether  the  appointment  and  the  drawing 
of  pay  by  the  two  persons  named  is  in  accordance  with  the  laws 
a»  they  now  exist." 
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2d.  "  Resolvedy  That  the  Justices  of  the  Supreme  Court  be  re- 
quested to  express  their  opinion  on  the  following  question  : 

« Is  it  lawful  for  an  alien,  to  whom  letters  patent  of  denization 
have  been  conferred,  to  be  appointed  to  an  office  of  profit  or 
emolument  under  the  Government  of  this  Kingdom,  without 
taking  and  subscribing  the  oath  of  allegiance  in  manner  and  form 
prescribed  by  Sections  430  and  431  of  the  Civil  Code  ?'* 

The  question  raised  by  the  first  resolution  is  whether  an  alien 
can  legally  fill  the  position  of  Secretary  to  the  Minister  of  Foreign 
Affairs  or  of  Secretary  to  the  Board  of  Health. 

Under  the  Statute  of  1846,  aliens  were  not  eligible  to  any  civil 
or  iiiilitary  office  in  this  Kingdom,  created  by  the  laws.  Vol.  1, 
Laws  of  1816,  p.  76. 

This  Act  was  repealed  on  the  passage  of  the  Civil  Code  in  1859, 
and,  until  1876,  aliens  were  eligible  to  opUce  in  this  Kingdom, 
except  in  the  particular  cases  where  the  law  limited  the  appoint- 
ment to  citizens,  as,  for  instance,  Ministers  to  the  King,  or  Gov- 
ernors, >Vho  must  by  Sec.  30  of  the  Civil  Code  be  either  "  sub- 
jects or  denizens." 

An  Act  was  passed  In  1874  (Chap.  XLII  of  the  Session  Laws  of 
that  year),  entitled  <<An  Act  to  provide  for  the  taking  of  the 
oath  of  allegiance  by  persons  in  the  employ  of  the  Hawaiian  Gov- 
ernment." 

The  preamble  is  as  follows  : 

<<  Whereas,  It  is  expedient  that  all  persons  who  may  be  ap- 
pointed to  places  of  profit  or  emolument  under  the  Hawaiian 
Government  should  take  the  oath  of  allegiance,  be  it  enacted  by 
the  King  and  the  Legislative  Assembly  of  the  Hawaiian  LilandSi 
in  the  Legislature  of  the  Kingdom  assembled : 

<*  Section  1.  From  and  after  the  passiige  of  this  Act,  every 
person  who  may  be  appointed  to  any  ottice  of  profit  or  emolu- 
ment under  the  Government  of  this  Kingdom  shall,  before  enter- 
ing upon  the  duties  of  his  office,  take  aud  subscribe  the  oath  of 
allegiance  in  manner  and  form  prescribed  by  Sections  430  and  431 
of  the  Civil  Code." 

The  second  section  prescribes  that  on  the  failure  of  an  office 
holder  to  take  the  oath  within  three  months  after  the  passage  of 
this  Act,  he  shall  be  deemed  to  have  resigned,  and  his  office  shall 
become  vacant. 
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This  Act  applied  to  all  oflSceholders,  native-^born  citizens  as  well 
as  aliens,  and  this  may  have  given  rise  to  the  opinion,  which  we 
understand  is  entertained  by  some,  that  the  oath  of  allegiance 
hel'e  required  is  an  oath  of  office  and  not  of  naturalization. 

Section  429  of  the  Civil  CJode  authorized  the  Minister  of  the  In- 
terior, on  the  application  of  an  alien  foreigner,  on  the  existence 
of  certain  requisites,  to  administer  the  oath  of  allegiance  to  him. 

Section  430  reads  as  follows  :  <<  The  oath  of  allegiance  to  be 
administered  as  aforesaid  shall  be  as  follows : 

«The  undersigned,  a  native  of lately 

residing   in being    duly  sworn   upon 

his  oath,  declares  that  he  will  support  the  Constitution  and  Laws 
of  the  Hawaiian  Islands,  and  bear  true  allegiance  to  His  Mqjesty 
the  King. 

"Subscribed  and  sworn  to,"etc. 

Section  431  merely  prescribe:;^  that  the  oath  shall  be  subscribed 
by  the  person  so  naturalized j  and  sworn  to  in  the  form  most  oblig- 
atory upon  his  conscience,  and  the  Jurat  thereof  is  to  be  sub- 
scribed by  the  Minister  of  the  Interior  or  his  Chief  Clerk. 

The  latter  clause  of  the  next  section,  432,  says  that  «  every 
foreigner  so  naturalized  shall  be  entitled  to  all  the  rights,  priv- 
ileges and  immunities  of  a  Hawaiian  subject." 

It  is  therefore  evident  that  the  above-recited  oath  cannot  be 
considered  as  an  oath  of  office,  but  it  is  the  oath  of  allegiance,  the 
taking  of  which  naturalizes  the  alien  and  admits  him  to  Ha- 
waiian citizenship. 

It  is  too  clear  to  admit  of  discussion  that  a  native-born  citizen 
is  not  required  to  take  an  oath  of  allegiance.  The  Legislature  of 
1876,  by  Chapter  VIII  of  the  Acts  of  that  year,  probably  to  cure 
the  defect  in  the  Act  of  1874,  amended  the  law,  so  that  it  now 
reads:  <<  From  and  after  the  passage  of  this  Act,  every  person  of 
foreign  birth  who  may  be  appointed  to  any  office  of  profit  or 
emolument  under  the  Government  of  this  Kingdom,  shall,  before 
entering  upon  the  duties  of  his  office,  take  and  subscribe  the  oath 
of  allegiance  in  manner  and  form  prescribed  by  Sections  430  and 
431  of  the  Civil  Code."     This  law  is  now  in  force. 

It  will  be  seen  that  the  Act  does  not  say  that  no  alien  shall  be 
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appointed  to  any  office  of  profit  under  the  Government,  or  that 
aliens  are  ineligible  to  office,  but  it  connmands,  as  a  condition 
precedeiit  to  his  entering  upon  the  duties  of  any  office  of  profit  or 
emolument  under  fhe  Government,  that  he  take  the  oath  of  alle- 
giuuce,  which,  as  we  have  seen  above,  means  that  he  be  natural- 
ized. 

It  is  not  to  be  presumed  that  a  person  would  be  allowed  to  draw 
the  pay  of  an  office  unless  he  undertook  to  perform  its  duties. 

We  have  no  doubt  that  the  law  requires  all  persons  of  foreign 
birth,  in  order  to  enable  them  to  hold  offices  of  profit  or  emolu- 
ment under  the  Hawaiian  Government,  to  be  naturalised,  except 
in  the  instances  hereinafter  mentioned. 

It  may  be  urged  that  the  law  is  not  mandatory,  but  merely 
directory. 

This  Court  has  had  occasion  to  consider  a  similar  question  on 
the  application  of  Mr.  Ash  ford  to  be  admitted  to  practice  law. 
(4  Ilawn.,  614).  The  law  authorized  the  Court  to  admit  as  prac- 
titioners such  persons,  ^^  being  Hawaiian  subjects  of  good  moral 
cluinufter,  as  the  Court  may  find  qualified  for  that  purpose."  We 
held  that  the  law^was  imperative  and  mandatory  to  admit  to  prac- 
tice none  but  Hawaiian  subjects.  "The  provisions  of  a  statute 
are  to  be  regarded  as  directory  merely  when  they  are  considered 
as  ^nving  directions  which  ought  to  be  followed,  but  not  as  limit- 
inj4"  the  power  in  respect  to  which  the  directions  are  given,  so  that 
they  cannot  be  effectually  exercised  without  observing  them." 

Cooley's  Const.  Limitations,  74. 

In  the  case  of  The  People  vs,  Sehermerhorn,  19  Barb.,  558,  it  was 
held  that  **  statutory  requisitions  are  deemed  directory  only  when 
they  relate  to  some  immaterial  matter  where  a  compliance  is  a 
matter  of  convenience  rather  than  of  substance." 

To  illustrate  what  a  directory  statute  is  :  «  It  has  been  held 
that  where  a  statute  specifies  the  time  within  which  a  public  offi- 
cer is  to  perform  an  act  regarding  the  rights  and  duties  of  others, 
it  will  be  considered  as  directory  merely,  unless  the  nature  of  the 
act  to  be  performed  or  the  language  of  the  statute  shows  that  the 
designation  of  the  time  was  intended  as  a  limitation  of  power." 

People  V8,  AUerif  6  Wendell,  487 ;  Jackson  vs.  Young,  5  Cowen, 
2G9. 
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Lord  Mansfield's  rule  is  that  whether  the  statute  is  mandatory 
or  not  depends  upon  whether  the  thing  directed  to  be  done  is  the 
essence  of  the  thing  required.     Burrows,  447. 

Tlie  law  now  under  discus.sion  plainly  requires,  in  our  opinion, 
that  the  appointee  to  an  office  of  profit  under  this  Governnaent 
shall  not  be  an  alien. 

Whether  any  given  employment  under  Government  is  or  is  not 
an  <« office  of  profit  or  emolument"  would  depend  upon  circum- 
stances. The  office  of  Secretary  of  the  Board  of  Health  is  created 
by  law.  See  Chapter  XI  of  the  Laws  of  1876,  where  the  Board  of 
Health  <«  is  authorized  to  employ  a  Secretary,  medical  practition- 
ers and  agents,  who  shall  receive  such  compensation  for  their  serv- 
ices as  shall  be  approved  by  a  majority  of  the  Board  at  a  re{*:ularly 
convened  business  meeting  thereof,  said  compensation  to  be  paid 
out  of  any  funds  available  to  the  Board  by  legislative  appropria- 
tion.» 

We  consider  the  position  of  Secretary  to  the  Board  of  Health  to 
be  an  office  of  profit  or  emolument  under  the  Government  and 
that  it  comes  within  the  purview  of  the  Act  of  1876,  Chapter  VIIL 

As  regards  the  Secretary  to  the  Minister  of  Foreign  Affairs,  we 
fall  to  fiiid  any  statute  creating  the  office  or  referring  to  it  in  any 
manner.  But  the  Legislature,  in  voting  a  salary  for  such  an  offic'or, 
has  considered  such  an  official  necessary,  and  has  recognized  it  as 
an  «< office.''  We  have  no  doubt  that  this  office  also  is  one  of 
profit  or  emolument  under  the  Hawaiian  Government,  and  that 
Chap.  Vni.  of  the  Act  of  1876,  above  disoussed,  applies  to  the 
appointee  to  this  office. 

But  it  may  be  said  that  the  Act  of  1882  (Chap.  XVIIL),  amend- 
ing Sections  428  and  429  of  the  Civil  Code,  has  so  enlarged  the 
requisites  for  naturalization  as  to  make  naturalization  in  many 
cases  impossible.  Tlils  Act  requires  of  the  person  wishing  to  be 
naturalized,  { 1)  the  approval  of  the  King,  (2)  that  he  shall  have 
resided  within  the  Kingdom  five  years  or  more  next  preceding 
his  application,  (3)  that  he  own  taxable  real  estate  within  this 
Kingdom  free  from  encumbrance,  (4)  that  he  be  not  of  immoral 
character,  (5)  that  he  be  not  a  refugee  from  the  justice  of  some 
other  country,  (6)  that  he  be  not  a  deserting  sailor,  marine,  sol- 
dier or  officer,  and  (7)  that  the  Minister  of  the  Interior  be  satisfied 
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ie  applicant's  admission  to  naturalization  will  be  for  the 
f  the  country. 

,  the  law  is  illiberal,  conaidering  that  this  Riagdom  desires 
tioD,  nnd  iovites  and  encourages  immigration,  is  maniFeaL 
is  a  sufflu-ient  answer  to  say  that  it  is  the  law  of  this  voua- 
present. 

leads  us  to  the  discu.%.<;lon  of  the  second  resolution,  whether 
kvful  to  appoint  an  alien,  upon  whom  letters  patent  ot  deni- 
tiave  been  conferred,  to  an  office  of  profit  or  emolument 
the  Government  of  this  Kingdom,  without  taking  the  oath 
jiance, 

ion  433  of  the  Civil  Code  is  the  entire  authority  for  the 
'ing  ot  letters  patent  of  denizal  ion.  It  reads  as  follows : 
shall  be  competent  for  His  Majesty  to  confer  upon  any 
esldent  abroad,  or  temporarily  resident  In  this  Xinj<;dom, 
patent  of  denization,  oonferriiig  upon  such  alien,  without 
ilon  of  allegiance,  all  the  rights,  privileges  and  immunities 
,tive.  Said  letters  patent  shall  render  the  denizen  in  all 
ji  accountable  to  the  laws  of  this  Kingdom,  and  impose 
lini  the  like  fealty  to  the  King  as  if  be  had  been  natural- 
1  heieinl)efure  provided." 

ill  be  seen  that  a  denizen  is  by  the  letters  patent  expressly 
ed  with  "all  the  rights,  privileges  and  Immunities"  of  a 
and  thirl  is  precisely  the  language  used  as  to  the  effect  of 
lization.  Letters  of  denization  have  always  been  oon- 
1  to  be  a  substitute  for  the  oath  of  allegiance  by  which,  as 
ul  favor,  the  privileges  of  Hawaiian  citizenshipare  granted 
t  prejudice  to  the  status  of  the  denizen  as  a  citizen  or  »ub- 
a  foreign  state.  If  they  do  not  have  this  effect,  and  ihere- 
spense  with  the  necessity  o{  taking  the  oalh  of  allegiance, 
ftlcult  to  see  why  ihey  should  be  asked  for  or  accepted. 
/e  have  above  seen,  one  of  theiie  rights  or  privileges  is  that 
)intmeiit  to  public  office  without  the  necessity  of  taking  the 
allegiance. 

are  of  the  opinion  that  letters  patent  of  denization  from 
ng,  conferring  upon  an  alien,  without  abjuration  of  alle- 
,  all  the  rights,  privileges  and  immunities  o(  a  native, 
he  recipient  in  the  status  of  a  sub|ect,  and  it  is  therefore 
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not  requisite  that  he  take  the  oath  of  allegiance  as  a  condition  of 
his  holding  an  office  of  profit  or  emolument  under  this  Qovern- 
ment.  Such  was  the  view  of  the  authorities  of  this  Kingdom 
from  early  times.  For  the  honored  W.  L.  Lee,  the  first  Chief 
Justice  of  this  Court,  was  a  denizen.  His  lettei^  patent,  dated 
1st  of  December,  1846,  are  In  the  archives  of  the  Court.  Respect- 
fully submitted.  A.  Francis  Judd, 

Lawrence  McCully, 
Honolulu^  May,  1884.  Benj.  H.  Austin. 


THE  KING  V8.  KEANU. 

Exceptions  from  Decision  of  the  Chief  Justice^ 
Overruling  Motion  for  New  Trial.. 

July  Term,  1884. 

Judd,  C.  J.,*  McCully  and  Austin,  JJ. 

There  being  evidence  to  support  a  verdict,  the  Court  will  not  set  the 
verdict  aside. 

Affidavit  of  a  Juror  as  to  a  remark  made  in  the  jury  room  is  inad- 
missible. 

The  King  vs,  Kahal^wai,  3  Hawn.,  465,  followed. 

Opinion  of  the  Court,  by  MoCully,  J. 

The  defendant  was  convicted  of  murder  in  the  early  part  of 
the  present  term.  Motion  for  a  new  trial  was  denied  by  the 
Chief  Justice,  and  exceptions  to  this  brought  before  the  Court  in 
banc. 

The  first  ground  on  which  the  defendant  asks  for  new  trial  is 
the  general  one  of  the  verdict  being  contrary  to  the  law  and  evi- 
dence, meaning  by  that,  no  sufficient  evidence  to  show  that  the 
defendant  proceeded  by  either  of  the  roads  of  the  locality  from 
his  house  to  the  site  of  the  murder,  and  that  he  could  not  have 
gone  the  distance,  overtaken  the  deceased^  murdered  him,  and 
returned  to  where  the  evidence  brings  him,,  within  the  time 
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alleged.  That  there  was  no  sufficient  proof  that  the  defendant 
sustained  illicit  relations  with  the  deceased's  wife  to  afford  the 
motive  alleged  by  the  prosecution  for  taking  the  life  of  the  de- 
ceased. That  the  prosecution  failed  to  prove  that  certain  stains 
fouud  on  the  jumper  worn  by  the  defendant  were  of  human 
blood.  That  the  only  direct  witness  of  the  crime,  the  wife  of  the 
murdered  man,  who  was  with  him  when  he  was  killed,  is  not 
credible^  from  the  conflicting  stories  she  has  told. 

If  the  conviction  in  this  case  depended  on  the  proof  that  the 
stain  on  the  defendant's  garment  was  human  blood,  we  should 
hold  that  it  was  not  supported.  But  it  does  not  depend  on  it, 
and  the  Attorney-General  claims  only  that  the  circumstances  of 
the  treatment  of  that  garment  were  consistent  with  other  facts  in 
the  case.  Upon  the  other  and  important  and  essential  facts  ad- 
duced by  the  prosecution,  there  was  a  great  amount  of  testimony 
given.  The  jury  found  them  to  be  true,  and  the  Court  sees  no 
reason  to  set  aside  the  verdict  as  not  being  well  supported  as  to 
all  the  facts  on  which  it  rested. 

Besides  the  contention  made  for  the  defendant  regfarding  the 
sufficiency  of  the  testimony,  they  offer  the  affidavit  of  a  juror  as 
to  a  certain  remark  made  by  another  juror  in  the  jury  room. 
This  is  inadmissible.  In  the  case  of  The  King  V8,  Kahaletcai,  3 
Hawn.,  465,  the  law  is  set  forth  with  ample  citation  of  authori- 
ties, and  this  case  clearly  comes  within  the  rule  there  enforced. 
The  principles  governing  new  trials,  as  raised  in  this  case,  are 
simple  and  well  establislied,  and  they  must  control  our  decision, 
however  serious  the  consequences  may  be  to  the  defendant. 

We  sustain  the  decision,  overruling  Ihe  motion  for  new  trial. 

Paul  Neumann^  Attorney -General. 

J,  L.  Kaidukou  and  J,  M.  Poepoe^  for  defendant. 

Honolulu,  July  31,  1884. 
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C.  GERTZ  V8.   ANNA  M.  GERTZ. 


ANNA  M,  GERTZ  vs.   C  GERTZ- 
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Taxation  of  CkJSTS, 

July  Term,  X884 

JuDD,  C.  J.;  McCuLLY  and  Austin,  J  J. 

Statutory  attorney's  fees  will  not  be  taxed  in  a  suit  for  divorce  or  sep- 
aration. 

Opinion  op  the  Court,  by  Judd,  C.  J, 

The  attorney  for  Anna  M.  Gertz  excepts  to  a  refusal  of  the 
Chief  Justice  to  tax  his  statutory  fees.  The  cases  were,  first,  a  suit 
by  Mrs.  Gertz  against  her  husbanct  for  a  separation,  in  which  the 
Court  denied  her  petition,  and,  second,  a  libel  for  divorce  by  Mr* 
Gertz  against  his  wife,  which  was  dismissed  by  the  Court. 

Upon  no  theory  can  the  items  claimed  be  taxed  against  the  hus- 
band in  the  wife's  suit  for  separation,  for  this  suit  fulled. 

It  has  not  been  the  practice  of  this  Court  to  tax  in  matrimonial 
litigation  the  statutory  attorney's  fees,  but  the  Court  makes  an 
allowance  to  the  wife's  counsel,  if  asked  for  and  the  circumstances 
warrant  it,  and  this  has  been  considered  to  occupy  the  place  of 
taxed  costs. 

This  practice  of  the  Court  being  now  questioned  on  this  appeal, 
it  seems  to  us  to  be  proper  and  fitting  that  the  suit  money  ordered 
to  be  paid  by  the  husband  should  take  the  place  of  statutory  fees, 
This  is  the  practice  in  some  States  of  the  American  Union. 

See  Whipp  vs,  Whipp,  54  N.  H.,  282. 

The  rule  of  Court  referred  to,  "  that  costs  shall  follow  the  judg- 
ment in  all  original  actions,"  certainly  does  not  apply  to  suits  ap- 
pertaining to  the  matrimonial  relation,  for  in  these  the  husband, 
as  the  only  party  responsible,  has  to  pay  costs  whether  losing  or 
winning  his  case. 

We  consider  that  the  authority  of  the  Court  over  the  allowances 
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for  the  wife's  expenses  of  the  suit  excepts  such  eases  from  the 
oi>eralioD  of  the  general  rule. 

Exceptions  overruled. 

C,  W.  Aahfordj  for  exceptions. 

Honolulu,  August  4,  1884. 
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W.  C.  ACHI  et  al.  m  PONI  et  aZ.     . 

Appbal  pbom  Commissioners  of  Private  Ways  and  Watjsb 

Bights. 

July  Term,  1884. 

judd,  c.  j.  j  mccully  and  austin,  j  j. 

A  grantor<t>f  land  is  entitled  to  a  right  of  way  by  necessity,  over  the 
laud  sold,  to  his  remaining  land. 

The  Commissioners  of  Private  Ways  and  Water  Bights  are  authorized 
to  mal^e  such  decision  as  may  in  each  particular  case  appear  to 
them  to  be  Just  and  equitable,  but  not  contrary  to  general  princi" 
pies  of  law. 

Opinion  op  the  Court  by  Judd,  C.  J. 

This  is  an  appeal  from  the  Commissioners  of  Private  Ways  and 
Water  Bights  for  the  District  of  Honolulu. 

It  appears  that  the  plaintiffs  are  owners,  by  a  deed  dated  Feb- 
ruary 2,  1884,  of  a  parcel  of  land  bordering  upon  the  Nuuana 
Atream  west  of  Maunakea  street  and  between  Beretania  and  Kin^ 
.streets.  There  are  two  narrow  lanes  leading  from  Maunakea 
street  in  toward  the  river.  The  lot  in  question  is  between  these 
two  lanes,  but  is  cut  off  from  both  of  them  by  intervening  lots. 

Tills  neighborhood  is  quite  thickly  populated  by  natives  and 
Chinese.  The  lots  are  small  and  of  irregular  shapes  and  exceed- 
ingly inconvenient  of  access. 

The  nearest  lane  to  the  lot  owned  by  plaintiffs,  leading  out  to 
Maunakea  street,  is  called  "Kaaione's"  or  "Williams'  Lane." 
This  lane  passes  by  the  lots  owned  by  the  defendants  Pooi  aad 
Apii  and  goes  no  farther. 
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The  Commissioners  decided  that  the  plaintiff  should  have  aright 
of  way  six  feet  wide,  cutting  off  three  feet  from  each  of  the  lots 
Where  they  adjoin  each  other. 

It  appears  that,  for  some  time  previous  to  the  time  when  the 
plaintiff:^  bought,  the  access  to  this  lot  was  at  another  corner,  by 
permission  of  the  landowners  over  which  the  way  passed,  and  that 
this  is  now  closed  up,  so  that  there  is  now  no  way  open  by  which 
plaintiffs'  premises  can  be  reached  except  by  a  boat  by  way  of  the 
river,  which  is  impracticable.  The  plaintiffs  ask  the  right  of  way 
from  necessity.  It  seems  that  tiie  lots  owned  by  plaintiffs  and  the 
two  defendants  were  originally  parts  of  the  same  title.  Royal 
Patent  6657,  and  that  J.  Kakina  sold  the  whole  piece  of  land  bor- 
dering on  the  lane  to  Poni,  himself  having  egress  to  the  street  by 
permission  of  other  landowners  by  an  opening  now  closed. 

Kakina  did  not  reserve  in  the  deed  a  right  of  way  to  his  land. 

Poni  sold  a  piece  of  this  lot  to  Ami.  It  is  claimed  that  when 
J.  Kakina  sold  to  Poni  the  law  presumed  that  he  reserved  a  right 
of  way  by  which  he  could  approach  his  own  land,  and  that  his 
grantees  are  entitled  to  the  same  privilege. 

In  3  Kent's  Com.,  ^422,  the  author  says:  «If  a  man  hath 
several  di.^tinct  parcels  of  enclosed  land,  and  he  sells  all  but  one 
surrounded  by  the  others,  and  to  which  he  has  no  way  or  passage 
except  over  one  of  the  lots  lie  has  sold,  it  has  been  made  a  ques- 
tion whether  he  be  entitled  to  a  right  of  way  against  his  own  deed, 
when  he  has  been  so  improvident  as  to  reserve  none.  It  is  said 
in  Clark  vs.  Cogge  (Cro.  Jac.  170),  that  the  law  reserves  to  him  a 
Tight  of  way  from  necessity.  The  law  presumes  a  right  of  way 
reserved,  or  rather  gives  a  new  way  from  the  necessity  of  the  case, 
and  the  new  right  of  way  ceases  with  the  necessity  for  it.  This 
principle  of  law  has   been  for  a  long  lime  recognized." 

"In  Buckby  vs.  Coles  (5  Taunt  311),  it  was  decided  that  if  a 
person  owned  close  A,  and  a  passage  of  necessity  to  it  ov^r  close 
B,  and  ho  purchased  close  B  and  thereby  united  in  himself  the 
title  to  both  closes,  yet  if  he  afterward  sold  close  B  to  one  person 
without  any  reservation,  and  then  close  A  to  another  person,  chei 
purchaser  of  close  A  has  a  right  of  way  over  close  B.  This  case, 
(says  Kent)  seems  to  put  aa  end  to  all  doubts  as  to  the  existence 
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lit  ot  way  from  necessity  even  over  the  land  which  the 
t  of  the  way  previously  sold.' " 

says  further  "  that  the  right  of  the  grantor  to  a  right  of 
er  the  land  he  has  suld  to  his  remaitiing  land  must  be 
I  upon  an  Implied  restriction  incident  to  the  grant,  and 
»innot  be  supposed  the  grantor  meant  to  deprive  himself 
le  or  remaining  lands." 

link  this  principle  Is  flound  and  eminently  Jast  And  there 
ason  why  it  should  not  be  held  to  appiv  in  favor  of  the 
'a,  who  are  assignees  of  Poni's  grantor,  J.  Kakina.  When 
sold  to  Poni,  Poni's  whole  lot  was  then  charged  with  the 
way,  in  order  to  afford  access  to  what  remained  of  Kaki- 
id.  Poni  sells  to  Ami  and  makes  no  reservation  of  the 
way  in  the  deed.  It  must  be  presumed  that  the  right  to 
y  the  Kakina  lot  was  still  existing,  and  It  must  be  over  the 
maining  in  Poni,  for  he  stands  to  this  extent  in  Kakina's 

rinciple,  therefore,  this  right  of  way  must  pass  over  Poni's 
Undoubtedly  the  Commissioners  thought  that  the  loss  sus- 
}y  the  right  of  way  should  t>e  equally  borne  by  Poai  and 

■ommissionera  are  authorized  by  statute  to  make  such  dec!- 
may  in  each  p:irtf cuiar case  appearto  them  Just  and  equita- 
not  contrary  to  well-settled  principles  of  law. 
court  has  the  same  jurisdiction  on  appeaL 
i  house  was  nearly  the  whole  length  of  his  lot,  but  there  is 
on  the  side  toward  Maunakea  street  upon  which  there  ara 
tantial  buildings.     Here  we  think  the  plaintiffs'  right  of 
ould  be  located,  and  accordingly  adjudge  that  plaintIA 
right  pf  way  from  their  land  to  Williams'  tane  over  the 
Poni,  the  way  to  be  located  across  the  end  of  the  lot  near- 
Fauuakea  street,  and  to  be  in  width  the  space  between  the 
fence  and  Poni's  house  as  it  now  stands.     The  plaintiff:!  to 
suitable  fence  adjoining  Poni's  house,  but  not  touching  it. 
i.  Castle,  for  plaintiffs. 
Kaulukon,  for  defendants, 
lulu,  August  12,  1881. 
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NAKANELUA  vs.  KAILIANU. 

Taxation  op  Costs. 

July  Term,  1884. 

JUDD,  C.  J.;  McCuLLY  and  Austin,  J  J. 

Defendant  having,  oil  his  appeal,  reduced  the  amount  recovered  by 
plaintiff  one-fifth:  Held,  under  Sec.  1013,  Civil  Code,  that 
plaintiff  must  pay  costs. 

Opinion  of  the  Court,  by  McCuliiY,  J. 

From  the  May  Term  of  the  Third  Judicial  Circuit  Court-  The 
case  came  to  the  Circuit  Court  by  appeal  from  the  Circuit  Judge 
in  Chaml^ers,  where  the  plaintiff  had  recovered  $25  for  the  value 
of  a  pig  which  the  defendant  had  slaughtered,  claiming  it  to  be 
his  own.  The  defendant  appealed.  The  Jury  in  the  Circuit 
Court  found  for  the  plaintiff  as  before,  but  reduced  the  value  of 
the  pig  to  $20.  The  defendant  then  claimed  that  the  costs  of 
the  Court  fell  upon  the  plaintiff  by  force  of  the  following  statute 
provisions,  Civil  Code,  Sec.  1013: 

«  Costs  shall  be  allowed  to  the  prevailing  party  in  judgments 
rendered  on  appeal  in  all  cases,  with  the  following  exceptions 
and  liraitations : 

« 1.  If  the  defendant  against  whom  Judgment  is  rendered 
appeal,  and  Judgment  be  rendered  in  his  favor  in  the  Appellate 
Court,  and  the  amount  recovered  in  the  Court  below  be  reduced 
one-fifth  or  more,  costs  shall  be  awarded  to  the  appellant." 

The  plaintiff  contends  that  the  Judgment  is  in  his  favor.  It  is 
found  that  he  was  the  owner  of  the  pig,  though  the  value  of  it  is 
assessed  at  $20,  instead  of  $25.  The  substantial  issue  between 
the  parties  has  been  property,  not  valuation.  The  defendant 
appealed  upon  the  question  of  ownership,  claiming  that  the  pig, 
whatever  its  value,  belonged  to  him,  and  the  verdict  is  not  in  his 
favor,  but  in  favor  of  the  plaintiff,  although  for  a  reduced  valua- 
tion. 

The  defendant  claims  that  by  the  appeal  the  value  of  the  pig 
was  put  in  issue  equally  with  the  fact  of  ownership,  and  that  the 
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visions  most  Intend  to  give  the  defendant  the  benefit 
enever  by  nn  appeal  he  has  reduced  the  amount  of  the 
19  much  an  ono-Bfth,  and  that  the  statute  has  no  mean- 
futile  unless  that  construction  Is  put  upon  it, 
lar  that  the  verdict  In  this  case  is  in  the  plaintiff's 
the  Appellate  Court."  Looking  no  further  than  thi»,  it 
t  he  is  entitled  to  costs  under  the  general  provision, 
irds  which  follow,  viz.;  "And  the  amount  recovered 
educed  one-flfth  or  more,"  must  t>e  taken  toquulliy 
des  them  in  the  clause  .They  import  a  verdict  or  judg- 
remaining  in  favor  of  the  plaintiff,  but  <<  reduced  "  in 
'  one-fifth.     W<«  do  not  think  the  expression  of  the 

felicitous  in  terming  a  reduced  Judgment  in  the 
favor  a  Judgment  for  the  defendant,  but  it  must  be 
:o  mean  that  or  nothing.  We  must  presume  that  the 
;  intended  a  meaning.  The  intention  here  would  seem 
>vide  that  when  a  defendant,  who  has  suffered  a  Judg- 
lals,  and  is  justified  by  the  Appellate  Court  to  the  extent 

reduction,  he  shall  be  saved  costs. 
'atioD  of  thid  statute  sometimes  produces  an  anomalous 
tice.  Thus,  in  the  present  case,  by  the  reduction  of 
(>nfrom  $26  to  $20,  the  plaintiff,  recovering  the  $20, 
er  sum,  including  the  costs  of  defendant's  witnesses  and 
I  two  triaU  below.  He  makes  a  loss  by  the  verdict  in 
miy  diminished  from  what  he  would  have  suffered  by 
gainst  him  by  the  sum  of  twenty  dollars,  while  the  de- 
ho  Is  now  shown  not  to  have  been  the  owner  of  the 
1  dispute,  goes  out  of  Court  without  loss. 
I  our  view,  as  above,  of  the  law,  this  injustice  cannot 

is  ordered  to  pay  costs. 
'olokahiki,  for  plaintiff. 
'inney,  for  defendant, 
i,  August  12,  1884. 
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Taxation  of  Costs.  ^ 

July  Tebm,  1884. 

judd,  c.  j.  ;  mccxtliiy  and  austin,  jj. 

Final  liability  to  pay  costs  is  not  determined  till  final  Judgment. 
If  a  new  trial  is  ordered,  the  party  finally  losing  the  case  must  pay  all 
the  costs,  notwithstanding  he  prevailed  in  the  first  trial. 

Opinion  op  the  Court,  by  Judd,  C.  J. 

Tbtb  result  of  the  first  jury  trial  of  this  ease,  held  April,  1882, 
was  a  verdict  for  plaintiff.  The  costs  were  $33  46.  In  Septem- 
ber a  new  trial  was  ordered  by  the  Supreme  Court  in  banco ;  costs 
of  appeal  $7. 

The  new  trial  was  had  in  October,  with  a  verdict  a^rain  for  the 
plaintiff^  the  costs  were  $43  10.  In  1883  a  new  trial  was  again 
ordered  by  the  Court  in  banco ;  appeal  costs  $12. 

In  April  the  third  trial  took  place,  when  a  verdict  for  the  de- 
fendant was  ordered  by  the  Court ;  costs  $41  40. 

In  January,  1884,  the  plaintiff's  exceptions  were  overruled  by 
the  Court  in  banco ;  costs  of  appeal  $8  50.  These  costs  include 
Jurors'  fees  for  attendance  and  verdicts,  but  not  the  taxable  attor- 
neys' fees. 

The  plaintiff's  counsel  nr^es  that,  as  he  prevailed  in  the  first 
two  trials  before  the  jury,  he  is  not  required  to  pay  the  costs  of 
the.se  trials.  He  contends  that  he  is  only  liable  to  pay  the  costs 
of  his  unsuccessful  appeals  to  the  Court  in  banco  and  of  the  last 
Jury  trial. 

And  the  question  for  us  to  decide  is,  whether  the  plaintiff,  who 
obtains  a  verdict  in  his  favor  at  the  first  trial  of  his  case,  is  liable 
to  pay  the  costs  of  this  trial,  if  the  final  judgment  be  against  him. 

It  seems  to  us  that  he  is.  That  the  defendant  should  not  be 
compelled  to  pay  them  is  clear,  for  the  ordering  of  a  new  triiil 
means  that  the  verdict  again.^t  defendant  was  wrong. 

Sec.  1013  of  the  Civil  Code  prescribes  that  «  costs  shall  be  al- 
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lowed  to  the  prevailing  party  In  judgments  rendered  on  appeal  in 
all  cases,"  with  certain  exceptions  which  do  not  apply  to  this  case* 

Sec.  1014  prescribes  that  *^  whenever  costs  are  awarded  to  the 
appellant,  he  shall  be  allowed  to  tax  as  part  thereof  the  costs  and 
fees  paid  in  the  lower  Court  in  taking  the  appeal,  in  addition  to 
the  costs  of  the  Court  appealed  to." 

Rule  of  Court  XIV  is  that  <<  costs  shall  follow  judgment  in  all 
original  actions  in  this  Court." 

We  consider  that  the  final  liability  to  pay  costs  is  not  deter- 
mined until  the  final  judgment  There  must  be  excepted,  of 
course,  the  cases  where  costs  are  ordered  by  the  Court  to  be  paid 
as  penalties,  or  as  terms  of  a  continuance,  etc.  There  is  no  reason 
why  costs  should  be  lost — that  is,  paid  by  no  one. 

The  errors  of  juries  or  of  courts  in  deciding  matters  of  factor 
law  do  not  impose  upon  them  the  liability  to  pay  costs.  These 
must  fall  on  the  litigating  parties,  and  be  borne  by  the  one  event- 
ually losing. 

The  plaintiff  must  pay  costs. 

S.  B.  Dole,  for  plaintiff. 

W.  R.  Castley  for  defendant. 

Honolulu,  August  12,  1884. 


D.  W.  LUHA  vs.  WM.  and  ELIZA  W.  HOLT. 
Appeal  from  Intermediary  Court  of  Oahu. 

July  Term,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

A  widow,  in  possession  of  her  husband's  land  by  consent  of  his  heirs, 
agreed  that  plaintiff  should  plant  part  of  the  land  on  shares ;  be- 
fore maturity  of  the  crop,  the  land  was  sold  to  pay  debts  of  de- 
cedent. 

Held,  that  plaintiff  was  entitled  to  harvest  the  crop ;  but  he,  not 
having  been  evicted  by  a  paramount  title,  cannot  reoover  dam- 
ages  against  the  widow  for  breach  of  covenant. 
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Opinion  by  McCuiiLY,  J. 

Thb  case  comes  by  appeal  from  the  Intermediary  G^urt.  The 
parties  agree  that  the  statement  of  the  case  in  the  decision  ren- 
dered therein  shall  be  taken  as  the  case  for  consideration  here,  as 
follows:  «<The  action  was  covenant.  The  defendants  were  in 
possession  of  taro  land  in  Honolulu,  by  right  of  the  wife,  as  widow 
of  W.  L.  Austin,  deceased,  with  the  permission  of  the  heirs. 
While  so  in  possession,  and  before  application  to  sell  the  land  by 
the  administrator  of  the  estate  of  the  said  Austin,  deceased,  to 
pay  debts,  it  was  agreed  l)etween  the  plaintiff  and  defendants  that 
the  plaintiff  should  plant,  raise  and  harvest  a  crop  of  taro  on  the 
land,  and  should  have  one-half  the  crop  or  proceeds  for  his  share. 
Under  this  agreement  the  plaintiff  planted  a  crop,  and  thereafter, 
before  its  maturity,  the  land  was  duly  sold  by  the  administrator 
to  pay  debts  of  the  deceased." 

«The  plaintiff  claims  ouster,  and  so  breach  of  covenant  for 
quiet  epjoyment  and  damages." 

The  widow  was  in  lawful  possession  of  the  land,  as  provided 
by  Sec.  1306,  Civil  Code,  as  follows :  <<  When  a  widow  is  entitled 
to  dower  In  land  of  which  her  husband  died  seized,  she  may  con- 
tinue to  occupy  the  same  with  the  children  or  other  heirs  of  the 
deceased,  or  to  receive  one  third  part  of  the  rents,  issues  and 
profits  thereof,  so  long  as  the  heirs  do  not  object,  without  having 
her  dower  assigned  ; "  and  the  plaintiff  was  a  tenant  in  common 
of  the  growing  crop  with  her.  Walker  vs,  Fitts,  24  Pick.,  193. 
Freeman  on  Co-Tenancy,  Sec.  254* 

The  widow  was  a  tenant  in  common  of  the  estate  with  the 
hArs  until  partition  of  dower.  The  use  to  be  mide  of  a  piepe  of 
taro  laud  was  in  cultivating  a  crop  of  taro.  This  she  has  done 
by  the  arrangement  with  the  plaintiff  to  plant  and  cultivate  on 
shares.  Now,  the  land  having  been  sold  by  order  of  the  Probate 
Court  to  liquidate  debts  of  the  deceased,  what  were  the  rights  of 
the  widow  and  the  plaintiff  in  the  crop  of  taro  standi  ngon  the  land? 
The  widow's  dower  has  not  been  alienated  by  the  proceedings, 
and  she  remains  a  tenant  in  common  with  the  purchasers.  It 
would  follow  from  this  that  her  rights  in  the  crop  have  not  been 
impaired  or  compromised  by  the  sale,  and  it  does  not  appear  in 
evidence  that  at  the  sale  she  abandoned  any  legal  rights. 
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In  another  view,  this  conclusion  may  be  reaehed  by  the  doc- 
trine of  emblements.  The  widow  was  a  tenant  at  will  of  any  and 
all  of  the  land  until  her  third  part  should  be  assigned.  This  is  an 
estate  of  uncertain  duration.  During  the  uncertain  time  of  her 
holding  she  had  a  right  to  plant  an  annual  crop,  and  to  reap  it, 
although  the  sale  of  the  estate,  or  a  portion  thereof,  should  mean- 
while terminate  her  tenancy  therein.  But  the  right  of  her  co- 
tenant  in  the  crop,  the  plaintiflT,  is  the  same  as  her  own.  There 
has  therefore  been  no  eviction  by  paramount  title  of  the  plaintiff 's 
possession  of  the  crop.  «<The  right  to  emblements  carries  with  it 
the  right  to  enter  upon  and  cultivate  the  land  and  harvest  the 
crops  when  ripe." 

1  Washb.,  R.  P.  102. 

The  plaintiff,  therefore,  cannot  recover  from  the  defendants  for 
breach  of  covenant  of  posaes^^ion,  for  he  was  not  compelled  by  a 
superior  right  to  relinquish  the  possession  of  his  crop.  In  the 
language  of  Taylor's  Landlord  and  Tenant,  Sec.  308  :  "The  land- 
lord is  in  no  event  under  an  obligation  to  defend  the  tenant,  or 
answerable  to  him  under  this  covenant,  unless  he  has  been 
actually  evicted  by  some  person  claiming  the  premises  under  a 
legal  title,  because  the  law  itself  defends  every  one  against 
wrong." 

We  give  Judgment  for  the  defendants. 

a  W.  Ash/ordf  fur  plaintiff. 

W.  A,  Kinney,  for  defendants. 

Honolulu,  September  30,  1884. 
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CLARISSA  C.  ARMSTRONG  AND  KOA  (k)  vs.  KAPOHAKU  (w) 

AND  PAU  (w). 

AppEAii  FROM  Decision  of  McCully,  J. 
July  Term,  1884. 

JUDD,   C.   J.  ;  McCUIiLY  AND  AUSTIN,   JJ. 

Defendants,  withoat  disclosing  their  title,  allowed  plaintiff  to  lend 
money  on  mortgage  of  certain  land,  to  which  the  mortgagor  had 
apparently  a  good  title;  subsequently  defendants  recovered  the 
land  in  an  action  of  ejectment  against  the  mortgagor ;  the  money 
obtained  from  plaintiff  on  the  mortgage  was  used  by  the  mort- 
gagor in  permanent  improvements  on  the  land. 

Held,  affirming  the  jlecision  appealed  from,  that  plaintiff  could  re* 
cover  the  amount  of  the  loan  and  interest  from  defendants. 

Decision  of  McCully  J.  Appealed  from. 

Without  giving  a  formal  abstract  of  the  bill  and  answer,  a 
brief  narnitive  of  the  facts  and  circumstances  which  are  involved 
in  this  litigation,  as  they  appear  from  the  pleadingst  and  the  testi- 
mony taken  during  five  days,  will  sufficiently  explain  the  points 
for  adjudication. 

May  1,  1861,  a  Royal  Patent  or  grant  issued  to  one  "  Koa  "  for 
110  acres  of  land  purchased  from  the  Government  in  the  district 
of  Kohala,  Hawaii. 

There  are  two  men  named  Koa  involved  in  all  the  history  of 
this  case,  one  of  whom  may  be  designated  as  Koa  deceased/the 
other  &s  Koa  plaintiff.  The  defendants  are  Kapohaku,  the  widow, 
aud  Pau  sister,  of  Koa  deceased. 

At  the  April  term,  1882,  of  the  Supreme  Court  these  defend- 
ants, as  the  heirs  of  Koa  deceased,  in  an  action  of  ejectment  re- 
covered possession  of  the  above-granted  premises,  together  with 
$J,200  damages,  as  having  been  granted  to  Koa  deceased. 

The  question  there  at  issue  wan  to  determine  which  of  the  two 
men  named  Koa  was  the  grantee  in  the  Boyal  Patent.     While  it 

23 


.^ 


186  JULY,  1884. 

was  conceded  in  the  present  case  that  the.  Judgment  obtained  in 
the  ejectment  suit  must  be  taken  to  have  established  for  a  fact 
that  the  grantee  was  Koa  deceased  and  not  Koa  plaintlfif,  evidence 
was  introduced  at  largo  before  me  by  both  parties,  showing  the 
history  of  the  purchase  of  the  land,  the  occupation  of  it  and  the 
course  of  dealing  during  twenty  years.  At  this  point  it  should  be 
said  that  the  plaintiff,  Mrs.  C.  C.  Armstrong,  brings  her  bill  to  re- 
cover $500  loaned  to  Koa  plaintiff,  secured  by  mortgage  on  these 
premises  and  expended  in  improvements  made  thereon. 

The  plaintiff  Koa  with  other  witnesses  gave  evidence  with  de- 
tail of  many  special  circumstances,  that  he  made  the  purchase  of 
the  land  and  received  the  patent,  and  always  held  and  treated  the 
land  as  his  own.  Per  contra,  the  evidence  is  complete  and  posi- 
tive that  the  man  who  purchased  the  land  and  received  the  grant 
was  Koa  deceased. 

Taking,  as  we  do,  that  the  truth  is  that  the  patentee  was  Koa 
deceased,  I  must  believe  that  the  story  by  which  that  was  sup- 
ported is  the  true  one. 

The  result  of  the  t^timony  given  on  both  sides  of  matters  fol- 
lowing the  purchase  of  the  land  is  as  follows : 

The  full  name  of  Koa  deceased  was  Kahooholomokuokekoa, 
certainly  a  noticeable,  peculiar  and  distinctive  name.  He  was 
generally  called  and  known  by  the  brief  name  <<  Koa."  Koa 
plaintiff  was  a  <<  namesake''  of  Koa  deceased,  as  to  the  short  name. 
He  never  appears  to  have  had  the  full  name.  This  full  name  was 
not  unknown  to  the  friends  of  Koa  deceased.  He  himself  was 
particular,  on  one  occasion  given  in  testimony,  to  explain  to  a  tax 
asjjessor  that  Koa  was  only  his  appellation  for  brevity,  and  that  his 
proper  name  was  as  above.  Koa  plaint  iff  was  a  ^namesake"  of  Koa 
deceased.  He  was  considerably  his  junior.  They  lived  in  the  same 
neighborhood  in  Kohala,  but  neither  of  them  on  the  land  in  question. 
The  connection  or  relationship  may  have  been  only  a  Hawaiian 
friendship.  The  land  was  kula^  or  pasture  land,  and  in  the  year 
afler  the  purchase  was  not  fenced.  I  think  it  is  shown  that  botii 
of  these  men  and  their  families  and  relatives  or  "ohana,"  in  the 
early  years  of  the  purchase,  occupied  by  cultivation  such  parts  or 
pieces  of  this  land  as  they  needed.  A  tract  of  110  acres  would 
furnish  ample  area  for  the  use  in  this  manner  of  several  families. 
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Bweet  potato  patches  of  from  a  quarter  of  an  acre  to  an  acre  in  ex- 
tent might  be  placed  here  and  there  and  from  year  to  year,  without 
conflict^  by  individuals  of  a  circle  of  people  who  may  have  lived 
Tery  much  as  a  single  family. 

After  several  years  of  such  loose  occupation,  the  one  and  the 
other  of  the  two  Koas  came  to  Honolulu,  not  in  company  of  each 
other.  Here  they  lived  for  several  years,  with  visits  to  Kohala. 
The  land  probably  was  used  by  their  families  and  friends  as  be- 
fore. In  1878  we  find  both  Koas  in  Kohala.  Some  time  in  that 
year  Koa  Sr.  died.  Planting  on  the  land  had  ceased  as4t  was  not 
fenced,  and  there  were  now  cattle  and  horses  running  at  large  in 
that  neigh l)orhood. 

About  this  time  Koa  plaintiff  built  a  house  on  this  land  and  oc- 
cupied it.  He  had  possession  of  the  original  paper  grant,  and 
holds  it  to  the  present  time.  In  1878  he  raised  money  by  a  mort- 
gfage  on  this  land,  lilcewise  in  1877,  both  of  record.  The  mort- 
age to  Mrs.  Armstrong  was  the  third,  made  January  15,  1881. 
In  1880  he  had  an  acre  surveyed  for  sale.  There  is  evidence  that 
the  survey  and  the  proposed  sale  were  brought  to  the  notice  of 
tlie  defendants.  In  1878  he  made  a  lease  of  100  acres  of  this  land 
and  afterward  collected  the  rents  at  $400  per  annum  for  four  years. 
In  1881  he  built  another  house  and  repaired  the  first,  also  put  some 
fencing  on  the  land.  He  becomes  a  plaintiff  in  this  action  to  re- 
cover the  amount  expended  other  than  the  money  of  Mrs.  Arm- 
strong, in  making  these  improvements,  but  after  showing  by  his 
own  testimony  that  this  was  much  within  the  amount  received  by 
him  for  rent,  the  plaintiff's  counsel  withdraws  the  claim.  The 
plaintiff  Koa's  testimony  is  that  of  the  $500  received  from  Mrs. 
Armstrong  he  expended  $446  in  material  for  these  houses  and  im- 
provements, and  the  remainder  went  toward  his  own  support 
\7hile  h^  was  building  them,  he  being  a  carpekiter  and  expending 
his  own  lai)or. 

The  bill  alleges  that  Koa,  having  been  deprived  of  this  property, 
is  unable  to  pay  the  sum  Ijorrowed  from  Mrs.  Armstrong,  and 
charges  that  the  conduct  of  the  defendants  constitutes  a  fraud  on 
the  said  Mrs.  Armstrong  (the  claim  of  Koa  plaintiff  now  being 
abandoned),  and  prays  that  an  account  being  tal^en  of  the  amount 
of  (Mra  ArmstroDg's)  money  expended  on  the  premises,  and  now 


^r"rT 


A^MII 


»* 


JULY,  1884. 


inuring  to  the  benefit  of  the  defendants,  they  may  he  required  to 
pay  the  same  to  her  with  interest  from  date  of  the  ejoctment. 

The  position  of  affairs  at  the  date  of  the  Armstrong  loan  and 
mortgage  was  this :  Koa  plaintiff  held  the  original  ^rant  and  it 
was  a  grant  to  <<Koa."  He  was  in  notorious  possession  of  the 
land,  having  leased  100  acres  of  it  three  years  before  and  having 
built  and  occupying  a  house  on  the  remnant  of  ten  acres.  The 
evidence  of  defendants  making  a  claim  of  right  is  very  slight.  It 
appears  to  me  that  when  Koa  plaintiff  presented  himself  to  the 
agent  of  Mrs.  Armstrong  for  a  loan,  holding  a  royal  grant  to  Koa, 
being  in  possession  of  the  land,  having  leased  the  most  of  it,  by  a 
lease  which  was  notorious  in  the  locality,  that  there  was  nothing 
to  advise  such  agent  of  the  fac^,  as  ascertained  by  the  result  of  the 
ejectment  suit  subsequently,  that  the  Koa  intended  in  the  grant 
was  another  man,  and  that  Koa  plaintiff  was  falsely  personating  a 
man  of  his  own  name.  There  had  been  no  effectual  assertion  of 
defendants'  rights,  and  on  the  other  hand  there  was  no  negligence 
on  the  part  of  the  plaintiff  Armstrong.  It  could  not  have  been 
surmised,  under  the  circumstances,  that  the  mortgagor  was  not  the 
veritable  grantee.  There  was  nothing  in  any  record  to  show  that 
the  title  had  ever  been  in  any  other  person  than  the  one  who  pro- 
duced the  title  and  was  in  possession. 

Under  that  state  of  facts,  does  the  rule  in  equity  of  constructive 
fraud  apply,  to  charge  the  defendants  with  the  money  borrowed 
and  expended  on  their  land.  The  principle  of  equity  is  that  if 
the  true  owner  stands  by  and  suffers  improvements  to  be  made  on 
an  estate,  without  notice  of  his  title,  he  will  not  be  permitted  in 
equity  to  enrich  himself  by  the  loss  of  another,  but  the  improve- 
ments will  constitute  a  lien  on  the  estate. 

Story's  Equity  Jur.,  Sec.  1237.     Qreen  vs.  Biddle^  8  Wheat,  77. 

In  order,  however,  to  Justify  the  application  of  this  cogent  moral 
principle,  it  is  indispensable  that  the  party  so  standing  by  and  con- 
cealing his  rights  should  be  fully  apprised  of  them  and  should  by 
hid  conduct  or  gross  negligence  influence  the  purchase,  for  if  his 
acts  or  silence  or  negligence  do  not  mislead  or  in  any  manner  af- 
fect the  transaction,  there  can  be  no  Just  inference  of  actual  orcoa- 
structive  fraud  on  his  part.     Story's  £q.  Jur.,  Sec.  386. 

As  to  Koa  plaintiff  no  claim  could  be  made  on  the  defendaatai 
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for  he  must  now  be  held  to  have  been  all  the  time  cognizant  of 
the  title  of  Koa  deceased  and  of  his  heirs,  and  that  he  was  a  fraud- 
alent  trespasser.  As  to  the  mortgage  of  Mrs.  Armstrong,  how- 
ever, the  case  stands  that  in  consequence  of  the  conduct  of  the 
defendants,  in  not  giving  effectual  notice  that  Koa  plaintiff  was  in 
wrongful  possession  of  their  estate,  she  loaned  money  on  this  secu- 
rity, and  it  is  shown  that  this  money  was  invested  in  a  house  and 
improvements  on  this  land,  of  which  they  have  now  the  benefit.. 
It  seems  clear  to  me  that  upon  all  equitable  principles  they  take 
the  estate  as  charged  with  the  benefit. 

It  further  appeared  in  the  case  that,  upbn  an  execution  follow- 
ing the  judgment  in  the  ejectment  ca.se,  the  Sheriff,  after  placing 
the  present  defendants  in  possession  of  the  land  recovered,  levied 
upon  and  sold  the  buildings  and  fence  as  personal  property  of  Koa^ 
to  satisfy  the  judgment  of  $1,200  recovered  against  him,  and  that 
they  were  purchased  by  these  defendants.  Their  counsel  now 
claims  that  they  cannot  be  held  to  another  purchase  of  the  same 
property.  This  must  be  held  to  have  been  attached  to  the  real 
estate  and  forming  a  part  of  It^  and  as  such  subject  only  to  such 
equities  as  the  pr<)sent.  It  was  not  leviable.  By  the  terms  of 
the  writ  of  posc<)dslon  the  Sheriff  was  enjoined  to  place  the  de- 
fendants in  possession  of  the  land  together  with  the  appurtenances. 
This  be  does,  but  then  takes  the  appurtenances  as  the  personal 
property  of  Koa.     The  sale  must  be  treated  as  a  nullity. 

I  think  the  plaintiff,  Mrs.  Arm.strong^  is  entitled  to  recover  the 
full  sum  of  $500  with  interest  from  the  6th  of  June,  1882,  the  date 
n^en  defendants  were  placed  in  possession  of  the  premises. 

The  costs  are  to  be  paid  one-half  by  the  defendants  and  one-half 
by  Koa. 

Honolulu,  July  8,  1884. 

Opinion  of  the  Full  Court,  by  Austin,  J. 

Referring  to  and  adopting  the  opinion  of  Mr.  Justice  McCully 
in  the  case  below,  we  add  that  we  feel  no  doubt  of  the  equitable 
right  to  relief  of  the  plaintiff,  the  mortgagee  The  defendant  for 
years,  without  legal  attack  or  assertion  of  her  rights,,  allowed  the 
plaintiff  Koa  to  remain  in  possession  of  the  land„  to  lease  the  most 
of  it,  to  build  and  occupy  a  house  on  the  remainder^  and  to  hold 
the  original  Royal  Patent  in  his  hands^  which  ran  in  the  same 
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s  his.  With  these  muniments  of  title  In  his  possession,  he 
:hes  the  plaintiff,  Kin).  Armstrong,  and  obtains  a  loan  on 
ge.  That  such  a  loan  siiould  be  made  seems  natural,  and 
•ineness  ot  the  defendant  was  the  cause  of  the  Investment 
jintiff  stands  like  a  bona  fide  purchaser.  In  equity  she 
\  title  in  form,  which,  however,  ia  only  a  security  for  the 
t  loaned.  But  she  is  to  be  protected,  doubtless,  lilce  a  bona 
rchaser. 

principle  laid  down  In  Story's  Equity  Jurisprudence,  Sec. 
ipliea  to  her.  '■  So,  if  a  party  having  a  title  to  an  estate 
stand  by  and  allovr  an  innocent  purchaser  to  expend  money 
he  estate  without  giving  him  notice,  he  would  not  be  per- 
by  a  cour^  of  equity  to  as.4ert  that  title  against  such  pur- 
;  at  least,  not  without  fully  indemnifying  him  for  all  his 
lltures." 

mortgage  money,  as  shown,  was  expended  and  used  in 
ig  a  house  on  the  premises,  which  inured  to  the  benefit  of 
tendant.  True,  tlie  liouse  was  built  by  the  plaintiff  Koa, 
id  of  the  defendant,  but  the  mortgagee  was  not  Informed 
fraud,  and  by  the  defendant's  inaction  and  neglect  ahe  is 
ed  from  asserting  the  fraud  against  the  mortgagee, 
n  though  she  did  not  know  of  the  existence  of  the  mort- 
a  suit,  she  must  accept  the  legitimate  consequences  of  her 
'hich  rendered  such  a  mortgage  in  good  faith  possible,  and 
would  be  likely  to,  and  did,  result  in  the  investment  of 
>ney  twrrowed  in  pernianeat  improvements  for  her  benefit, 

these  reasons,  and  for  those  expressed  in  the  opinion  of  out 
r,  Judge  McCully,  the  decree  entered   is  affirmed   with 

B.  Caatte,  for  plalntifT. 

,  Katduknu,  for  dnfendanta, 

olulu,  August  12,  1881. 
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C.  AFONG  et  al.  vs.  CHUN  TUNG  AFONG  et  aL 
Appeal  from  Decision  of  the  Chanoellob, 

July  Term,  1884. 
judd,  c.  j.;  mocully  and  austin,  jj. 

A  trust  deed  made  by  plaintiff  fQr  benefit  oi  his  wife  and  children, 
and  containing  no  power  of  revocation  :  Held,  under  the  circum- 
stances, not  to  be  revocable  by  plaintiff  on  the  ground  of  mistake; 
the  mistakci  if  any,  being  of  law. 

Decision  of  the  Chancellor  affirmed. 

Opinion  of  the  Full  Court,  by  Austin,  J. 

This  cause  comes  here  on  appeal  from  the  decision  of  the 
Chancellor,  allowing  the  defendants'  demurrer  to  the  plaintiffs' 
bill.  The  action  was  brought  to  set  aside  a  voluntary  trust  exe*- 
Guted  by  C.  Afong  in  favor  of  himself,  his  wife  and  children,  on 
the  gix)und  of  mistake.  The  trustee  is  party  plaintiff,  and  brings 
the  deed  of  trust  into  Court.     It  contains  no  power  of  revocation^ 

The  case  was  ably  and  exhaustively  argued  before  the  Chancel- 
lor, and  the  briefs  of  both  parties  there  were  embodied  in  his 
opinion.  The  same  arguments  were  filed  with  us,  and  additional 
authorities,  mainly  like  those  filed,  were  also  presented. 

The  question  turns  almost  entirely  upon  the  absence  in  the 
deed  of  a  power  of  revocation. 

The  authorities  are  conflicting  as  to  the  effect  of  this.  But  we 
think  the  law  may  well  be  treated  as  settled,  as  quoted  by  the 
Chancellor  from  Bispham's  Equity,  p.  67: 

*«  Where  the  intent  to  make  an  irrevocable  gift  is  perfectly 
apparent,  or  where,  even  in  the  absence  of  such  a  clear  intent,  a 
aofficient  motive  (such  as  protection  against  the  grantor's  own  ex- 
travagance, or  the  like)  for  making  such  a  gift  exists,  the  settle- 
ment cannot  be  disturbed.  But  when  the  deliberate  intent  does 
not  appear  and  no  motive  exists,  the  absence  of  a  power  of  revo- 
cation U  prnna  facie  evidence  of  mistake." 

On  looking  at  the  trust  deed,  bearing  date  June  10,  1881,  we 
find  it  recites  that,  «  Whereas,  the  said  C.  Afong  is  desirous  of 
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making  the  provision  hereinafter  made  for  his  said  wife  and  the 
issue  of  them,  the  said  C.  Afong  and  Julia  Afong,  and  in  con- 
sideration of  his  love  and  affection  for  them,  this  indenture  wit- 
nesseth,"  and  thereupon  the  deed  declares  th6  trust  attacked 
herein. 

This  is  the  sole  motive  and  consideration  set  forth  in  the  deed, 
and  it  this  were  all,  we  should  feel  that  the  decision  might  be 
different.  The  motive  for  such  an  irrevocable  gift  might  be 
thought  inadequate.  But  the  bill  alleges,  and  plaintiffs'  counsel 
says,  that  the  deed  was  executed  to  protect  the  beneficiaries  in  it 
from  the  supposed  claim  of  Lee  Hong,  the  wife  whom  the 
plaintiff  had  married  according  to  Chinese  custom  many  years 
before  in  China.  He  feared  that  she  might,  if  she  came  here,  be 
declared  by  our  Courts  to  be  his  lawful  wife,  and  at  his  decease 
to  be  entitled  to  dower  in  all  his  estate.  Here,  then,  was  the 
real  motive,  and  the  reason  for  making  the  deed  irrevocable 
seems  sufficient.  It  was  a  present  danger  which  threatened,  and 
seemed  likely  to  jeopardize  the  interests  of  his  wife  and  children. 
To  guard  against  this  the  deed  should  be  irrevocable. 

In  Jones  vs.  Clifton^  101  U.  8.,  225,  it  is  held  that  the  power  of 
revocation,  though  it  exist,  cannot  inure  to  the  benefit  of  future 
creditors,  and  it  is  held  that  such  a  power  in  that  case  would  not 
go  to  the  donor's  assignees  in  bankruptcy,  the  creditors  all  being 
subsequent  That  power,  however,  doubtless  would  inure  to  the 
benefit  of  creditors  existing  when  the  deed  was  made,  and  a  vol- 
untary settlement  without  value  could  be  set  aside  in  their  favor. 

Now,  the  claim  of  the  Chinese  wife,  if  it  was  valid  at  all,  was 
a  present  claim  to  support,  and  an  inchoate  claim  to  dower,  and 
she  stood  against  Afong's  estate  as  though  a  creditor.  And 
when  she  finally  came,  as  alleged  in  the  bill,  her  claim  was 
settled  for  by  the  granting  of  a  valuable  immediate  annuity. 

To  defeat  or  embarrass  this  claim,  and  to  protect  against  it  as 
far  as  possible  the  future  .interests  of  his  wife  and  children,  were 
the  objects  in  view,  and  the  motive  for  the  strongest  deed  possi- 
ble was  apparent.  Whether  any  deed  would  be  effective  against 
the  danger  was  not  the  question  then  most  to  be  thought  of. 
The  consideration  of  natural  love  and  affection  for  his  wife  and 
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their  children,  even  though   held  not  legal  or  legitimate,  was 
ample.     See  Bunn  vs.  Winthrop^  1  Johns.  Ch.,  329. 

The  plaintiff  states  in  his  bill  that  when  the  trust  was  made, 
he  believed  that  he  still  retained  the  power  of  otherwise  disposing 
of  the  trust  property.  He  may  have  had  such  a  thought,  but  the 
paramount  purpose  then  in  his  mind  was  defense  against  the 
Chinese  marriage.  If,  as  to  the  other  point,  he  mistook  the  law, 
it  was  not  one  of  those  special  mistakes  of  law,  partaking  of  the 
nature  of  fact,  waich  form  the  few  exceptions  to  the  rule,  ignO' 
rantia  legis  neminem  excusat. 

For  these  reasons,  and  for  those  expressed  in  the  opinion  below, 
the  decree  must  be  affirmed. 

A.  a.  HartweUj  for  plaintiffs. 

W.  i2.  Austin^  for  minor  respondents. 

J,  M,  Davidson,  for  the  other  respondents. 

Honolulu,  September  12,  1884. 

Decision  of  the  Chancellob,  Appealed  fbom. 

In  June,  1881,  C.  Afong  executed  to  W.  W.  Hall,  trustee,  a 
deed  of  his  premises  in  ^uuanu  Valley,  being  his  principal  resi- 
dence. The  consideration  is  stated  to  be  his  love  and  affection 
for  his  wife  Julia  and  their  issue.  The  trust  is  declared  to  be  to 
the  use  of  the  said  C.  Afong  and  his  assigns  during  his  lifetime, 
and  after  his  decease  to  the  use  of  Julia,  his  wife,  and  her 
assigns  during  her  life,  and  upon  her  decease  over  in  fee  to  the 
Hawaiian-born  children  of  the  said  C  Afong  by  the  said  Julia 
Afoug,  in  equal  shares  to  the  said  children  who  shall  then  be 
living,  and  the  lawful  issue  of  any  such  who  shall  have  deceased, 
by  light  of  representation. 

The  deed  provides  for  the  appointment  of  successors  to  the 
trustee,  but  contains  no  power  of  revocation  or  to  charge  the 
estate  with  debts.  The  &ettiement  was  entirely  voluntary,  but  it 
la  sjtated  in  the  bill  to  have  been  made  in  order  to  avert  an  im- 
pending danger  from  a  so-called  Chinese  wife,  who  was  about  to 
couie  to  Uouoiuiu  to  assert  a  claim  to  Mr.  A/ongS  estate,  and  that 
it  was  executed  by  Mr.  Along  solely  to  protect  the  benellciaries 
therein  named,  and  under  the  belief  that  he  would  not  thereby 
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preclude  himself  from  otherwise  disposing  of  the  property  by 
will,  or  from  charging  it  with  debts  in  case  it  was  necessary  for 
the  maintenance  of  the  beneficiaries  or  otherwise,  and  that  the 
omission  to  insert  such  power  in  the  conveyance  was  owing  solely 
to  such  belief  of  Mr.  C.  Afong.  The  bill  further  alleges  that  the 
Chinese  woman  came  to  Honolulu,  but  in  consideration  of  a  large 
annuity  settled  upon  her,  she  executed  a  release  of  all  her  claims, 
present  or  prospective,  to  the  estate  of  the  said  C.  Afong;  that  it 
is  now  important  for  the  said  C.  Afong  to  reside  mainly  upon  his 
plantation  on  Hawaii,  and  to  sell  the  said  residence  in  Honolula, 
and  that,  in  order  to  do  this,  the  said  voluntary  conveyance  must 
be  cancelled  and  revoked.  The  bill  gives  the  names  and  ages  of 
the  children  of  the  said  C.  Afong  and  Julia  his  wife,  and  asks  for 
the  appointment  of  a  guardian  ad  litem  for  the  minor  children. 

The  trustee  brings  the  deed  into  Court,  and  submits  to  the 
order  of  the  Court. 

(Briefs  of  counsel  are  omitted.) 

By  the  Court* 

I  think  that  the  rule,  concerning  the  power  of  the  settlor  to 
have  his  conveyance  cancelled,  is  well  laid  down  in  the  Massa- 
chusetts cases  cited  by  the  respondents'  attorney,  W.  B.  Austin, 
Esq. 

<«A  voluntary  settlement  completely  executed,  without  any 
circumstances  tending  to  show  mental  incapacity,  mistake,  fraud 
or  undue  influence,  is  binding,  and  will  be  enforced  against  the 
settlor  and  his  representatives,  and  cannot  be  revoked,  except  so 
far  as  a  power  of  revocation  has  been  reserved  in  the  deed  of 
settlement."  Viney  vs.  Abbott,  109  Mass.,  300,  In  SeweU  vs. 
jRobertSt  115  Mass.,  22,  the  Court  say  :  "  The  first  question  arising 
in  this  suit  is  whether  such  voluntary  settlement  was  revocable 
by  the  settler  during  his  Life  or  by  his  will,"  and  decides  that  the 
rule  is  well  settled  that  where  the  conveyance  is  fully  executed 
and  the  trust  perfectly  created,  the  settlement  cannot  be  revoked 
or  altered  by  a  second  settlement  of  the  same  property,  in  the 
absence  of  any  provitions  giving  the  settler  power  to  do  so. 

Applying  these  principles  to  the  case  at  bar,  I  find  that  the 
conveyance  is  completed  and  executed  and  the  trust  is  fully 
created.    The  legal  title  to  the  property  is  vested  In  the  tmsteey 


V 


APONG  V8.  AFONG-  196 

and  the  settlor,  Afong,  has  parted  with  all  his  power  and  domin- 
ion over  it,  and  the  declaration  of  the  trust  contains  no  power  of 
"revoking  the  trust. 

The  bill  sets  up  no  circumstances  showing, mental  incapacity  on 
the  part  of  the  settlor,  nor  is  there  any  fraud  alleged  to  have  ex- 
isted, or  undue  influence  to  have  been  used.  But  a  mistake  of 
the  legal  effect  of  the  instrument  of  settlement  is  set  up,  to  wit : 
That  the  settlor  supposed  he  could  revoke  it  by  will,  and  charge 
the  estate  with  debts. 

A  court  of  equity  will  not  ordinarily  relieve  a  party  of  the  con- 
sequences of  a  mistake  of  law. 

See  Bispham's  Eq.,  Sec.  187. 

I  have  no  doubt  that  in  the  courts  of  Massachusetts  this  deed 
could  not  be  annulled. 

Many  English  cases  are  cit^d  in  the  briefs  of  counsel,  which 
carry  the  authority  of  equity  to  vacate  a  voluntary  settlement 
much  further  than  in  the  Massachusetts  courts. 

The  result  at  which  I  have  arrived,  after  an  examination  of 
these  cases,  is  that  the  settlement  before  me  should  not  be  dis- 
turbed. 

Bispham  on  Equity,  Sec.  67,  says:  <<It  sometimes  happens  that 
the  voluntary  settlor  himself  seeks  the  aid  of  a  court  of  equity  to 
have  the  settlement  revoked,  and  the  question  has  then  arir>en 
whether  in  such  instrument  powers  of  revocation  ought  not  to  be 
inserted,  and  how  far  a  voluntary  irrevocable  settlement,  in  the 
absence  of  aViy  motive  for  an  irrevocable  gif^,  can  be  sustained. 
There  has  been  some  fluctuation  of  authority  upon  this  point,  but 
the  true  rule  seems  to  be  that  the  absence  of  a  power  of  revoca- 
tion is  nothing  more  than  a  circumstance  :to  be  taken  into  ac- 
count, and  of  more  or  less  weight  according  to  the  circumstances 
of  the  case.  Where  the  intent  to  make  an  irrevocable  gift  is  per- 
fectly apparent,  or  where,  even  in  the  absence  of  such  a  clear  in- 
tent, a  sufficient  motive  (iuch  as  protection  against  the  grantor's 
own  extravagance,  or  the  like)  for  making  such  a  gift  exists,  the 
settlement  cannot  be  disturbed.  But  when  the  deliberate  intent 
does  not  appear,  and  no  motive  exists,  the  absence  of  a  power  of 
revocation  in  prima  facie  evidence  of  mistake." 

Ab  we  have  seen,  the  deed  contained  no  power  of  revocation, 
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but  the  grantor  was  a  man  of  ripe  years,  with  a  large  family  bom 
in  this  Kingdom,  and  an  undefined  danger  from  the  claims  of  a 
previous  so-called  Chinese  marriage  was  threatening  him.  It  is 
difficult  to  see  how  the  claim  could  be  made  good  so  long  as  Mr. 
Afong  lived,  and  yet  the  settlement  was  made  prima  facie  to  se- 
cure the  Hawaiian-born  children  against  the  claim  which  the 
Chinese  wife  might  malce  to  the  property  of  Mr.  Afong  upon  his 
decease.  A  sufficient  motive  here  appears  for  making  the  settle- 
ment irrevocable.  He  wished  the  property  to  l)e  placed  beyond 
his  power,  lest  the  persuasions  or  threats  of  the  Chinese  woman 
should  induce  him  to  change  his  purpose. 

I  see  nothing  improvident  or  unreasonable  in  the  terms  of  the 
settlement.  The  fact  that  an  arrangement  was  arrived  at,  rtince 
the  execution  of  the  deed,  between  the  Chinese  woman  and  Mr. 
Afong,  by  which  the  danger  was  averted,  so  far  from  being  a 
reason  for  now  allowing  the  grantor  to  take  back  his  gift  to  his 
children,  is  a  reason  for  not  allowing  it,  for  their  patrimony  was 
diminished  by  the  settlement  on  the  Chinese  woman. 

The  settlement  was  a  natural  one  ;  it  was  for  the  benefit  of  the 
settlor's  own  children,  his  stsitutory  heirs  at  law.  None  of  the 
peculiar  circumstances  exist  in  this  case  upon  which,  in  the  EDg- 
iish  cases,  Courts  have  afforded  relief,  and  I  think  the  demurrer 
must  be  sustained. 
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Appeal  from  Decision  of  Austin,  J. 

July  Term,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  J  J. 

In  an  action  against  a  trustee  for  an  accounting,  on  appeal  by  both 
parties  from  the  decision  of  the  lower  Court,  the  Court  affirms  the 
judgment  below. 

A  trustee  should  keep  accurate  books  of  account ;  if  not,  every  intend- 
ment of  fact  will  be  made  against  him« 
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TrusteeA  should  be  allowed  reasonable  compensation  for  their  time  and 
trouble. 

Opinion  of  the  Fuiiii  Court,  by  Judd,  C.  J. 

The  Judgment  below  was  appealed  from  by  both  plaintiffs  and 
respondents,  but  upon  due  consideration  of  the  arguments  of  coun- 
sel and  an  examination  of  the  evidence  recorded,  we  have  come  to 
the  conclusion  that  the  judgment  of  the  Court  below  should  be 
affirmed. 

W.  A.  Kinney,  for  plaintiffs. 

Fi  M.  Hatchf  for  defendants. 

Honolulu,  September  15,  1884. 

Decision  of  Austin,  J.,  Appealed  FRO»f. 

This  is  an  action  in  equity  for  an  accounting  by  defendants,  ae 
representatives  of  Kaluapihaole,  deceased,  for  a  balance  of  the 
rents  and  profits  of  the  flsh  pond  of  Kupeke,  in  Molokai,  and  other 
property  which  the  bill  alleges  deceased  had  in  charge,  as  plaintiffs' 
trustee,  for  three  years  or  more  from  and  after  August,  1878.  The 
bill  avers  fraud  and  failure  properly  to  account 

The  answer  denies  fraud  and  trust,  and  alleges  accounting  lu 
full  to  Meanui,  the  mother  of  plaintiffs.  Kaluapihaole  and  Meanui, 
who  best  knew  the  facts  in  the  case,  are  dead. 

The  evidence  on  both  sides  is  indefinite  and  unsatisfactory.  No 
books  or  memoranda  of  accounts  are  presented  by  either  party. 
The  answer  of  the  administrator  alleges  that  a  book  of  accounts  of 
the  receipts  and  expenses  of  the  fish  pond  were  kept  by  Kaluapi- 
haole, but  that  after  his  dece&se  it  was  stolen  from  his  house. 

The  proofs  show  that  Henry  Hart,  the  father  of  the  plaintiffs 
by  Meanui,  who  were  his  illegitimate  children,  had  a  lease  of  the 
fish  pond  of  Kupeke  and  appurtenances  for  ten  years,  expiring 
October  2,  1881.  That  on  January  27,  1873,  he  granted  it  and 
other  property  to  Auwaelua  and  his  successors^  in  trust  for  the  use 
of  Meanui  and  the  plaintiffs. 

Auwaelua  died  about  June,  1878,  (md  the  proofs  show,  as  I 
think,  that  Kaluapihaole,  deceased,  took  charge  of  the  fish  pond 
and  some  other  property  about  October  2,  1881.  All  of  his  deal- 
ings about  the  pond  were  with  Meanui ;  she  was  living  in  Hono* 
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lulu,  and  the  plaintiffs  lived  with  her.  Two  or  three  letters,  pur- 
porting to  be  frona  Kaluapihaole  to  Meanui,  are  produced.  They 
bear,  I  think,  internal  evidence  of  genuineness. 

A  paper  dated  December,  1878,  running  to  Kaluapihaole,  where- 
by he  was  stated  to  be  trustee  for  the  plaintiffs,  was  put  in  evi- 
dence. It  was  delivered  to  Meanui  at  Honolulu,  and  she  at  about 
its  date  went  to  Molokai  with  it.  There  is  no  proof  that  it  was 
delivered  to  Kaluapihaole.  But  from  expressions  in  his  letters 
and  from  the  acts  of  parties,  and  all  the  evidence  in  the  case,  I 
think  there  is  enough  to  show  that  Kaluapihaole  should  account 
as  a  trustee  to  the  plaintiff  in  this  case,  and  I  shall  so  find.  See 
Perry  on  Trusts,  Sec.  245.  I  shall  also  find  from  all  the  proofs 
that  payments  were  properly  made  to  Meanui.  She  was  the  moth- 
er of  the  plaintiffs,  and  they  were  living  with  her  at  Honolulu. 
Kaluapihaole  was  at  Molokai.  Expenditures  for  them  would 
properly  be  made  by  her  as  their  natural  guardian.  The  proofs  of 
her  bad  habits  were  not  enough  to  stamp  the  payments  as  made 
in  bad  faith. 

As  to  the  proceeds  of  the  use  of  the  fish  pond,  we  have  no  book 
of  account  to  guide  us,  and  must  resort  to  general  evidence  by 
those  acquainted  with  it.  It  is  referred  to  as  one  of  the  best 
ponds  on  the  Islands.  Many  witnesses  were  sworn,  and  from 
their  testimony  the  proceeds  can  only  very  indefinitely  be  deter- 
mined. I  shall  not  rehearse  the  proofs.  The  plaintiffs  claim  that 
the  sales  from  the  pond  were  almost  weekly  during  the  whole 
time  and  amounted  to  about  $50  a  week.  I  think  the  proof  does 
not  sustain  this.  Some  of  the  witnesses  say  that  probably  fish 
were  sold  from  the  pond  once  a  week  about  half  the  time.  I  think 
this  approximates  the  trutli.  The  proof  shows  that  Kaluapihaole 
had  other  ponds  and  got  fish  from  other  sources,  which  he  sold. 
The  proof  also  shows  that  after  he  got  Kupeke  he  invested  about 
$2,000.  For  each  time,  from  the  proofs,  I  think  the  receipts  above 
expenses,  aside  from  the  value  of  Kaluapihaole's  services,  were  on 
an  average  about  $40  a  week.  The  whole  time  was  three  years. 
One-half  of  the  time  wa*one  and  a  half  years,  or  seventy-eight 
weeks.  This  makes  the  gross  receipts  $3,120.  For  this  sum  the 
defendant  Kapu,  as  administrator,  must  account. 

Out  of  this  mast  come  first  the  payments.    Of  payments  and  oi 
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the  expenses  the  trustee  should  keep  accurate  books  of  account. 
If  not,  every  intendment  of  fact  will  be  made  against  him. 
See  Perry  on  Trusts,  Sec.  911. 

The  defendants  say  that  books  of  account  were  kept  by  Kalua- 
pihaole,  but  they  were  stolen  after  his  death.  This  explanation  is 
not  very  satisfactory.  The  defendant  Kapu  says  he  was  at  the 
house  of  deceased  a  week  and  a  half  after  his  death  and  found  no 
papers  nor  letters  nor  account- book.  It  is  strange  what  became  of 
them  all.  Several  witnesses  were  sworn  as  to  many  payments  to 
Meanui,  but  not  a  receipt  or  a  scrap  of  paper  showing  the  amount 
of  any  payment  is  presented.  This  is  remarkable.  The  amount 
of  many  payments  are  not  remembered  by  the  witnesses.  This 
Qneertainty,  I  think,  must  be  taken  in  a  measure  against  the  de- 
fendants. 

Nakumu  swears  that  he  paid  Meanui  not  more  than  $1,000  nor 
less  than  $300.  He  produces  no  receipt  or  memorandum.  I  shall 
call  this  payment  $500.  Including  with  this  sum  actual  amounts 
proved,  I  make  $1,034  of  payments.  Many  other  payments  are 
<8Worn  to,  but  the  witnesses  do  not  know  the  amounts. 

Kaluapihaole  acknowledges  in  his  letter  of  December,  1879,  that 
he  had  from  Meanui  a  loan  of  $400,  which  he  claims  to  have 
returned  in  full,  including  $100  then  enclosed.  Most  of  the  pay- 
ments shown  were  after  this  time,  some  sent  before  may  have 
been  upon  it. 

For  all  of  the  payments  unknown  in  amount  it  will  be  fair  to 
allow  $200. 

This  makes,  to  be  allowed  as  payments,  $1,234.  The  defend- 
ants must  be  allowed  the  rent,  $400.     Repairs  of  fish  pond,  $100, 

The  trustee  must  also  be  allowed  a  reasonable  price  for  his  ser- 
vices. He  was  placed  in  possession  as  manager  of  an  estate.  As 
Buch  he  should  be  allowed  ail  proper  expenses  to  keep  up  the  es- 
tate, and  his  personal  Work  was  constantly  required.  The  better 
rule  now  is  that  trustees  should  be  allowed  reasonable  compensa- 
tion for  their  time  and  trouble. 

See  Perry  on  Trusts,  Sections  913  and  917. 

The  proof  showed  that  Kaluapihaole  occupied  the  dwelling-- 
house and  grounds  at  Kupeke  fish  pond.  He  had  also  other  fish 
ponds  which  he  worked  in  whoie  or  in  part 
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was  proof  that  half  the  net  proceeds  would  be  proper  pay 
enl  running  a  pond,  but  I  think  that  would  be  too  much 
rustee  here.  He  bad,  however,  important  and  conatant 
I  attend  to,  and  I  iiliall  allow  him  $6  a  week  for  the  whole 
was  in  charge,  or  $780. 

<tate  of  Kaluapllmole  is  chargeable  with  $a,t20,  and  is  to 
ed  for  expenses,  payments  and  his  services  $2,614,  which 
balance  due  plainti£b  of  $606,  for  which  sum,  with  inter- 
January  I,  1682,  the  plaintifiEi  luay  have  a  decree  witli 

ulu,  May  12,  1884. 


LOO  CHIT  SAM  et  al.  ct.  WONa  KIM. 

APFEAL  FBOM  WaTBB  COHMISSIONGBS. 

July  Term,  1884. 

JuDD,  G.  J.;  McOuLLY  and  Aubtin,  JJ. 

'Ing  nothiug  in  the  testimony  or  the  appearance  of  the  local' 
■ointing  strongly  to  the  (act  that  defendant  had  made  turo 
hes  on  ancient  kula  land ;  aad  there  being  no  data  for  setting 
3  or  modifying  the  decittion  of  CommisaiuDers  of  Water 
its;  and  tticre  being  reaaon  for  the  conflict  aad  uncertainty 
lie  evidence  i  the  Court  ooaflrms  tlie  award  of  the  CommlB- 

Opikion  op  the  Court,  by  McCkx-LY,  J. 

)b  an  appeal  from  the  Board  of  Water  Commissioners  of 
lu,    respectiug  some   conte^<ted    water    rights    in    Palolo 

The  deuiaion  of  the  Commissioners  settles  eight  points 
ite  between  (he  parties,  moiit  of  which  the  cunteatanls  now 

This  appeal  we  understand  to  call  In  question  only 
r  the  defendant  has  not,  iu  the  land  called  Kaauwaeloa, 
i  the  territory  which  was  from  ancient  limes  entitled  to 
a  being  taro  land,  and  made  rice  patvhea  on  aacioDt  kula 
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or  dry  land.  The  evidence  taken  by  the  Commissioners,  and  the 
additional  evidence  taken  on  the  appeal,  is  contradictory  Upon 
this  point.  We  have  examined  the  locality.  In  our  view,  it  is 
quite  probable  that  the  defendant  has  cut  his  rice  patches  west- 
ward of  the  line  of  ancient  taro  patches.  But  there  is  nothing  in 
the  testimony  and  in  the  appearance  of  the  locality  which  strongly 
and  preponderatingly  points  to  a  definite  reduction  of  what  has 
been  granted  to  the  defendant  If  we  set  aside  or  modify  the 
decision  of  the  Commissioners,  we  have  no  data  for  fixing  another 
line.  A  different  finding  would  not  be  better  supported  than 
that  which  is  appealed  from. 

There  is  reason  for  the  conflict  and  uncertainty  of  the  evidence. 
The  question  to  be  determined  is  what  areas  were  once  used  for 
taro  patches.  But  previous  to  the  culture  of  rice  in  this  country, 
which  is  of  only  a  few  years'  date,  and  the  most  active  extension 
of  it  only  since  the  operation  of  the  Reciprocity  Treaty  in  1876, 
the  area  of  taro  culture  had  greatly  diminished.  There  was  not 
one-fourth  of  the  population  existing  which  once  subsisted  on 
taro.  Land  which  had  been  in  tare  patches  was  left  dry,  used  as 
pasture,  and  to  a  great  extent  had  lost  its  characteristics  as  taro 
land.  Witnesses  sometimes  speak  of  the  same  piece  of  land  as 
taro  or  kula,  according  to  its  use  at  the  time.  It  is  in  testimony 
in  this  case  that  a  block  of  taro  patches  had  been  dried  and  used 
as  a  pasture,  that  is,  as  the  witnesses  express  it,  was  kula.  But 
now  the  value  of  such  land  for  growing  crops  of  rice  has  caused 
them  to  again  claim  all  the  water  they  were  once  entitled  to.  In 
the  conversion  to  rice  patches  many  of  the  old  lines  are  obliterated. 
The  kuaunas  or  taro  patch  hanks  are  cut  thin,  and  often  cut  away 
altogether,  and  the  rice  patches  are  extended  over  land  which 
never  had  been  planted  in  taro.  The  identity  of  the  situation  is 
destroyed.  Witnesses  therefore  make  vague  and  contradictory 
statements,  affording  no  satisfactory  basis  for  decision. 

At  the  present  time  both  parties  to  this  controversy  have  water 
enough  for  their  cultivation.  Last  year  was  a  dry  season,  and 
the  plaintiff  had  not  enough.  He  claims  that  from  that  fact  it  is 
apparent  that  he  had  been  deprived  of  some  portion  of  his  water 
by  the  defendant,  who  had  enough.     But  it  i^  not  to  be  assumed 
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r^t  that  in  ancient  times,  and  under  the  ancient  dlstributloa 
waters,  some  taro  patt^h  land  did  not  suffer  in  dry  seasons, 
contrary,  we  understand  that  the  suppiy  was  precarIoui<  as 
13  lands,  while  unTailing  as  to  others,  a  fact  which  gave  the 
t  greatly  enhanced  value. 

i,  seeing  no  satisfactory  and  definite  grounds  for  malctng  a 
nt  decision,  we  hereby  confirm  the  award  of  the  Water 
issioners, 

B.  Cagl/e,  for  plaintiff. 
th  &  Thiirxton,  for  defendant, 
oiulu,  September  18,  1884. 


PUUHEANA  (W)  r«.  LlO  {\t)  et  oL 

Appeal  from  Decision  of  the  Chakceixok, 

Jt]LY  Term,  1884. 

JtJDD,  C.  J.J  McCuLLY  and  Austin,  JJ. 

Iff  alleges  that  by  fraudulent  represcntatlnna  elie  Was  induced  U> 

ike  a  deed  to  different  grantees  from  those  she  Intended,  and 

nt  the  latter  have  since  died  ;  defencianta  demur,  on  the  gmund 

at  the  rlglit  of  action  lay  in  the  parties  who  bad  been  defrauded: 

M  that  pluintllTis  the  proper  person  to  bring  the  suit,  as  the 

prcseutatives  of  the  granl^'es  whom  the  plaintiff  Intended  could 

it  compel  execution  of  a  deed. 

legation  that  "plalutifThas  cause  to  suspect  and  so  charges," 

upled  with  stateinenU  of  alleged  fraudulent  transactions,  is 

fHclcnt ;  evidence  need  not  l>e  pleaded. 

on  of  the  Chancellor,  overruling  .leuiurrer,  affirmed. 

Opinion  by  McCiri.i.Y,  J. 

E  hill  alleges  that  Puuheana  intended  to  make  a  eonvey- 
of  certain  estate  to  one  Xapule  and  Kamakaluhi,  but  by 
and  mi.'ircpresentation  and  ignorance  made  the  conveyance 
I,  the  defendant,  and  Kamakaluhi,  and  prays  that  the  deed 
to  cancelled. 
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The  defendants  demur  on  the  ground  (1)  that  the  plaintiff  is 
not  the  proper  party  to  complain,  as  she  had  determined  to  alien- 
ate her  land,  and  had  done  so,  but  that  the  right  of  action  lay  in 
the  parties  who  had  been  defrauded  in  not  receiving  the  convey- 
ance alleged  to  have  been  intended.  We  take  it  that  there  is  a 
difference  between  the  fraudulent  procurement  of  the  execution 
of  a  particular  deed,  which  is  not  the  deed  which  the  maker  in- 
tended, and  the  procurement  by  fraudulent  representations  of 
something  which  the  maker  thereupon  intends  to  execute.  See 
Bispham's  Equity,  Sec.  202 ;  Kerr's  Fraud,  p.  60.  The  former 
is  held  to  be  not  voidable  but  void. 

This  is  a  reasonable  doctrine.  There  may  be  many  considera- 
tions inducing  a  sale  besides  the  amount  of  money  receiveii*  In 
the  deed  before  us  a  money  consideration  is  expressed.  It  is 
alleged  that  the  grantees  really  intended  were  severally  nephew 
and  adopted  daughter  of  the  grantor.  It  is  not  necessary  that 
the  Court  should  make  the  inference  that  this  was  a  deed  of  gift 
in  order  to  hold  tliat  if  there  was  a  fraudulent  substitution  of  a 
grantee,  the  grantor  has  the  right  to  demand  that  the  convey- 
ance be  cancelled.  It  is  sufficient  if  it  appear  that  the  grantor 
was  fraudulently  made  to  sign  a  paper  different  from  what  ^he 
supposed  she  was  signing.  She  should  be  allowed  to  show  in 
Court  the  unexpressed  considerations  moving  her  to  the  sale. 

The  grantees  whom  the  plaintiff  intended  are  alleged  to  be 
dead.  We  do  not  think  that  their  heirs  or  representatives  could 
bring  a  bill  to  compel  execution  of  a  deed  of  gift  or  for  a  consider- 
ation, there  being  no  written  agreement  to  make  such  convey- 
ance. If  they  cannot,  then,  be  parties,  the  alleged  fraudulent 
grantee  and  his  assigns  would  be  left  in  the  enjoyment  of  the 
fruits  of  the  fraud,  unless  tlie  plaintiff,  who  was  made  the  subject 
of  the  fraud,  may  be  heard  in  Court. 

The  second  matter  raised  by  the  demurrer  is  the  insufficiency 
of  allegations  of  fraud,  of  notice,  etc.  The  bill  sets  forth  that 
plaintiff  has  just  reason  to  suspect,  and  does  verily  believe,  and 
80  charges  a  conspiracy,  etc.,  after  detailing  transactions  which  it 
is  alleged  were  fraudulently  conducted.  It  is  not  a  mere  naked 
statement  of  ^U6picion.  Thus,  where  the  plaintiff  alleges  that  she 
intended  to  make  a  grant  to  certain  persous,  details  the  story  of 
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making,  executing  and  acknowledging  a  deed  which  now  appears 
to.be  a  different  one,  she  makes  allegations  which  are  sufficient 
foundation  for  the  introduction  of  testimony.  The  allegation  that 
the  plaintiff  has  just  reason  to  suspect,  and  so  does  veriiy  believe 
and  charge,  that  a  certain  defendant  is  not  a  bona  fide  purchaser, 
is  the  statement  of  what  must  be  the  result  and  effect  of  certain 
evidence  to  be  produced.  No  one  claims  that  this  evidence 
should  be  pleaded. 

In  like  manner  it  charges  that  sundry  of  the  defendants  had 
cause  to  suspect  and  were  put  on  their  inquiry  as  to  the  fraudu- 
lent character  of  Lio's  deed  before  accepting  their  conveyances 
from  him.     This  appears  to  us  to  be  a  sufficient  ground  for  the 

0 

introduction  of  evidence  which  ma[y  substantiate  the  allegation, 
and  that  the  allegation  could  not  go  farther  without  setting  oat 
the  evidence. 

We  are  of  the  opinion  that  the  demurrer  was  properly  over- 
ruled. 

M,  Thompson^  for  plaintiff. 

A,  S.  Hartwellj  for  defendant. 

Honolulu,  September  11,  1884. 


PUUHEANA  (w.)  V8,  LIO  (k.)  et  al.. 

Appeal,  prom  Decision  op  the  CHANCEiiLOB. 

October  Term,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

A  bill  by  a  grantor  to  set  aside  deed  on  the  ground  of  fraudulent  rep- 
resentationS;  dismissed. 

The  Court  will  be  exceedingly  cautious  about  setting  aside  convey- 
ances upon  the  ground  of  an  ignorant  misunderstanding. 

Decision  of  the  Chancellor  affirmed. 

Opinion  op  the  Fcll  Court,  by  McCully,  J. 

The  complainant  brings  her  bill  in  equity  to  set  aside  a  convey- 
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ance  executed  by  her  in  1879  to  Makaluhi  and  her  husband  I^io, 
alleging  that  she  intended  the  conveyance  to  be  to  Makaluhi  and 
Kapuie.  Makaluhi  has  since  deceased  and  the  estate  has  fallen 
to  Lio  by  right  of  survivorship. 

The  sole  question  in  the  case  is  one  of  fact.  It  is  the  testimony 
on  both  parts  that  Puuheana,  with  Lio  and  some  others,  on  a  day 
in  September,  1879,  went  to  the  residence  of  one  S.  W.  Mahelona, 
a  Hawaiian  member  of  the  l>ar,  for  the  purpose  of  having  a  con- 
veyance drawn  and  executed. 

The  testimony  of  the  complainant  and  of  two  witnesses  on  her 
behalf  is  that  Puubeana  directed  Mahelona  to  make  the  deed  in 
favor  of  Makaluhi  and  Kapuie ;  that  the  consideration  was  to  be 
$1  and  a  provision  for  the  support  and  maintenance  of  the  grantor 
for  life  ;  and  that  when  the  deed  was  written  Mahelona  read  it  as 
conforming  to  these  mstructions,  and  the  complainant,  who  can- 
not read,  executed  it.  The  deed  in  fact  was  to  Lio  and  Makaluhi, 
for  a  consideration  of  $120  and  without  a  covenant  for  main- 
tenance. 

We  do  not  think  it  necessary  to  present  an  abstract  report  of 
the  testimony,  in  view  of  what  is  8et*forth  in  the  published  opin- 
ion of  the  Chief  Justice.  We  would  point  out  one  circumstance 
which  is  significant,  upon  which  no  comment  has  been  made.  All 
the  witnesses  for  the  plaintiff  testify  that  it  was  after  Mahelona 
had  made  a  beginning  of  writing  the  instrument,  Lio  whispered  or 
spoke  in  a  low  voice  to  him.  It  is  strongly  urged  In  argument  for 
the  plaintiff,  that  by  that  whispering  Mahelona  was  induced  to 
make  the  deed  in  favor  of  Lio,  and  not  as  instructed  by  Puuhe- 
ana.  By  inspection  of  the  instrument,  we  see  that  the  name  of 
Lio  as  grantee  comes  in  the  third  line.  It  is  added  to  all  the  im- 
probabilities of  this  case  that  although  he  had  begun  and  pro- 
ceeded with  the  writing,  he  was  so  soon  arrested  and  the  instru- 
ment changed  as  to  the  grantee,  and  that  upon  the  brief  whispering 
the  whole  tenor  of  it  changed  as  to  con.<jide ration  and  covenant  of 
support.  Mahelona  and  Lio  testify  that  the  low- voiced  words 
between  them  were  only  the  statement  of  Lio  that  he  had  not 
brought  money  enough  to  pay  for  the  land  and  the  expenses  of 
drawing  and  acknowledging  the  deed.  It  is  in  the  highest  de- 
gree unlikely  that  the  attorney,  to  whom  all  parties  had  addressed 
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themselves,  could  so  easily  and  in  so  brief  a  time  have  been  in- 
duced to  enter  a  fraudulent  conspiracy.  No  evidence  is  given 
that  drawing  the  deed  in  the  form  in  which  it  stands  was  of  any 
advantage  to  him. 

We  have  given  full  consideration  to  all  the  testimony  of  record 
and  we  are  strongly  impressed  with  its  failure  to  support  the 
plaintiff's  claim.  It  is  clearly  proved,  iu  our  view,  that  there  was 
no  fraud  in  the  drawing  and  execution  of  the  deed. 

We  discredit  the  testimony  of  the  three  witnesses  who  testify 
that  different  instructions  were  given  to  Mahelona  and  that  he 
read  to  them  a  different  instrument  from  that  which  was  written. 
Puuheana,  by  her  conduct  and  by  many  declarations  to  different 
parties,  proves  that  she  knew  and  intended  the  conveyance  to  be 
made  to  Lio  for  one  grantee. 

It  is  not  a  rare  case  for  an  elderly  Hawaiian,  ignorant  of  read- 
ing and  writing,  to  allege  that  he  has  been  imposed  upon  by  the 
fraudulent  readii/gof  an  instrument  which  he  thereupon  executes. 
There  have  been  cases  where  such  allegation  is  sustained.  But 
the  Court  will  be  exceedingly  cautious  about  setting  aside  con- 
veyances upon  the  ground  yf  an  ignorant  mi<3understanding.  The 
proofs  must  be  unimpeachable  ;  the  circumstances  of  the  case  must 
show  probable  fraud,  imposition  and  unreasonable  character;  the 
parties  claiming  to  have  suffered  by  their  ignorance  must  not  have 
slept  upon  their  rights  after  discovering  the  alleged  fraud. 

To  hold  otherwisjo  would  offer  a  privilege  and  a  premium  to  ig- 
norance and  grt*atly  disturb  all  titles  from  aged  Hawaiian  grantors. 

The  case  before  us  lacks  all  the  features  of  a  case  entitled  to 
relief. 

We  therefore  afBrm  the  judgment  of  the  Court  in  Chambers. 

M,  T/iornpson  and  John  Jiusseli,  for  plaintiff. 

A.  S.  Hartwelly  for  defendants. 

Honolulu,  November  29,  1884. 


Decision  of  the  Chancellor,  Appealed  from. 

This  is  a  bill  in  equity  to  annul,  on  the  ground  of  fraud,  a  deed 
of  conveyance  dated  the  4th  of  September,  1879,  of  apiece  of  land 
at  Waikiki,  Oahu,  held  under  R.  P.  No.  1512. 

The  position  is  taken  on  the  part  of  the  plaintiff  that  she  in- 
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tended  to  make  a  deed  of  her  land  to  Makaluhi  and  Kapule,  but 
her  attorney,  S.  W.  Mahelona,  who  drew  the  deed,  fraudulently 
inserted  the  name  of  Lio,  the  husband  of  Makaluhi,  in  place  of 
that  of  Kapule,  so  that  the  deed  was  made  to  Makaluhi  and  Lio, 
and  this  the  plaintiff  was  first  made  aware  of  wben  the  deed  was 
read  lo  her  after  certain  proceedings  in  Probate  Court  on  February 
20,  1883. 

The  witnesses  on  behalf  of  plaintiff  were  Puuheana  herself,  and 
Beke  and  Mikala  her  nieces.  These  three  persons  swear  that  they 
with  Lio  and  Makaluhi  left  Waikiki  on  the  6th  of  September, 
1879,  and  went  to  Mahelona's  house  and  requested  him  to  make 
the  deed  to  Kapule  and  Makaluhi ;  that  he  assented  and  com« 
meneed  to  write  when  Lio  went  close  to  Mahelona  and  whispered 
something  to  him.  When  the  deed  was  completed  Mahelona  read 
it  aloud  and  read  the  names  of  Kapule  and  Makaluhi  as  the 
grantees.  They  say  the  consideration  was  one  dollar  ($1)  and  that 
the  grantees  were  to  support  Puuheana  during  her  life.  They 
also  say  that  the  party  went  to  the  Registrar's  office  and  there  Mr. 
Brown  wrote  Puuheana^s  xiame  at  her  request  and  took  her  ao 
acknowledgment. 

Kapule,  who  was  a  nephew  of  Puuheana,  is  dead.  Makaluhi, 
who  was  a  niece  of  Puuheana,  is  also  dead. 

Lio  and  Mahelona  both  testify  that  he  with  Puuheana  and  Ma- 
kaluhi went  to  Mahelona's  on  the  4th  of  September,  and  that  at 
Puuheana's  request  he  made  the  deed  to  Makaluhi  and  Lio;  that 
he  paid  the  purchase  money,  $120  in  cash,  to  Puuheana;  thatshe 
signed  the  deed  at  Mahelona's  house,  he  writing  her  name.  They 
both  rsay  that  neither  Beke  nor  Mikala  were  present.  The  name 
of  Puuheana  in  execution  of  the  deed  is  evidently  in  the  hand- 
writing of  Mr%  Mahelona  and  not  of  Mr.  Brown.  The  deed  bears 
date  the  4th  of  September,  and  not  the  Gth.  The  driver  Mokule* 
hua  testifies  that  he  brought  only  Puuheana,  Makaluhi  and  Lio  to 
21ahelona's  atKl  did  not  see  Beke  pr  Mikala  there ;  but  a  lad,  Ke- 
ola,  says  that  he  drove  Beke  and  Mikala  to  town  and  they  got  out 
near  the  corner  of  Nunanu  and  Beretania  streets  and  WiUked 
thence  toward  Mahelona's  house,  where  Kioulaaud  Kamakauwila 
43ay  they  saw  them  and  that  they  proceeded  toward  Mahelona's 
bouse  on  foot. 
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It  is  in  evidence  from  the  testimony  of  six  other  witnesses  that 
shortly  subsequent  to  this  date  Puuheana  stated  to  them  that  she 
had  sold  the  land  to  Makaluhi  and  Lio. 

Mr.  W.  B.  Castle,  an  attorney  of  this  Court,  testifies  that  he 
had  bought  a  kuleana  in  a  corner  of  the  land  in  dispute,  and  wish- 
ing to  extend  his  lot,  asked  of  whom  he  should  inquire  about  it 
and  he  was  directed  to  Puuheana.  He  repeated  his  question  to 
her  that  he  desired  to  buy  the  land,  and  she  said :  «  I  have  no 
interest  in  this  land ;  it  is  sold  to  Makaluhi  and  Lio." 

There  was  also  evidence  to  show  that  Lio,  after  the  date  of  the 
deed,  collected  rents  of  several  persons  who  had  houses  upon  the 
land  and  that  Kapule  made  no  claim  to  the  land,  though  the  com- 
plainant says  Kapule  collected  some  rents  which  he  shared  with 
her. 

It  seems  to  me  that  this  case  is  without  foundation,  and  it  arises 
in  this  way  :  On  the  death  of  Makaluhi,  intestate,  her  heirs  at 
law  supposed  they  inherited  an  interest  in  her  property.  Pro- 
ceedings were  then  instituted  in  probate  for  administration  on  her 
estate.  Puuheana  swore  that  her  name  was  Makaluhi  and  that 
Makaluhi's  name  was  Puuheana.  It  was  afterward  discovered 
that  these  two  women  bore  these  names  interchangeably.  But 
the  facts  are  undisputed  that  the  plaintiff  Puuheana  is  the  widow 
of  Nalaweha,  the  patentee.  Luki,  deceased,  was  the  wife  of  Lia 
The  Probate  Court  decided  that  by  survivorship  the  husband,  Lio, 
was  entitled  to  the  whole  estate  in  the  land,  the  deed  being  to  him 
and  his  wife  Jointly,  and  declined  to  grant  letters  of  administration. 

When  Mr.  Castle  read  the  deed  to  them,  Puuheana,  Wailehua 
(Makaluhi's  father),  Keiki  and  others,  no  dissatisfaction  was  ex- 
pressed. I  think  this  suit  was  conceived  by  the  relatives  of  Puu- 
heana on  her  behalf,  in  their  disappointment  that  Lio  became  by 
the  operation  of  law  the  owner  of  the  whole  estate. 

Tlie  numerous  declarations  made  by  Puuheana  (and  which  are 
not  denied)  that  she  had  given  the  land  to  Makaluhi  and  Lio,  are 
weighty-  These  admissions  against  her  present  position  go  very 
far  toward  destroying  her  evidence ;  but  she  is  old  and  feeble  and 
is  doubtless  under  the  influence  of  others  who  are  promoting  this 
suit. 

The  remarkable  agreement  of  the  witnesses  of  the  plaintifT  as 
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to  the  date  of  the  deed  being  September  6th,  which  is  the  wrong 
date,  shows  sonaething  of  concert  in  arranging  their  testimony, 
for  which  counsel  are  not  at  all  responsible. 

Mr.  Mahelona  received  not  over  $5  for  his  services,  and  it  is  in- 
conceivable that  he  should  have  committed  a  gross  fraud  upon  his 
confiding  fellow-countrymen  and  backed  it  up  with  perjury,  for  so 
small  a  sum  of  money. 

I  cannot  resist  the  impression  made  upon  me  by  the  evidence 
that  there  was  no  fraud  practiced  upon  Puuheana,  and  find  the 
truth  to  be  that  the  deed  of  the  4th  of  September,  1879,  was  in- 
tended to  be  madQ,  as  it  was  in  fact  made,  to  Makaluhi  and  Lio. 
For  this  reason  the  bill  must  be  dismissed. 

The  amended  bill  alleges  substantially  that  since  the  Hling  of 
the  original  bill  the  plaintiff  discovered  that  the  said  Lip  had  had 
executed  and  delivered  to  Ida  B.  Castle  a  deed  of  conveyance  of 

the  said  land,  and  that  said  Ida  had  afterward,  to  wit,  on  the 

day  of  ,  1883,  made  a  deed  of  conveyance  of  a  portion  of 

said  land  to  Robert  Lowers,  and  thereupon  the  plaintiff  obtained 
leave  to  make  Ida  and  W.  R.  Castle  and  R.  Lewers  parties  de- 
fendant. That  said  deed  to  Castle  and  Lewers  are  clouds  upon 
plaintiff's  title.  The  plaintiff  charges  that  these  defendants  are 
not  bona  fide  purchasers  and  that  Mrs.  Castle  obtained  the  deed 
from  Lio  without  adequate  c6nsideration ;  that  these  defendants 
had  notice  of  the  fraudulent  character  of  the  deed  to  Lio  before 
the  purchase  from  Lio ;  that  the  defendants  had  notice  of  such 
facts  and  circumstances  as  were  reasonably  calculated  to  put  them 
upon  inquiry  as  to  the  fraudulent  character  of  the  deed  to  Lio, 
and  that  the  defendants  had  reason  to  su.-spect  and  had  heard  that 
plaintiff  denied  the  validity  of  the  deed  and  proposed  to  contest 
the  same. 

The  answer  of  Mr.  and  Mrs.  Castle  to  such  parts  of  the  bill  as 
they  are  advised  is  material  for  them  to  answer  is,  <»that  prior  to 
the  said  deeds  to  said  Ida  B.  Castle  and  R.  Lewers,  respectively, 
neither  one  of  these  defendants  had  notice  of  any  fraudulent  char- 
acter of  said  deed  to  said  Lio,  or  of  any  facts  or  circumstances 
reasonably  calculated  to  put  them  or  any  one  of  them  upon  inquiry 
concerning  the  same,  and  that  neither  one  of  these  defendants 
26 
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prior  to  the  taking  of  their  respective  deeds  had  heard  or  been  in- 
formed that  the  plain tifi  disputed  or  proposed  to  contest  or  liti- 
gate the  validity  of  her  said  deed." 

No  evidence  was  offered  on  the  part  of  the  plaintiff  to  show  that 
Mr.  and  Mrs.  Castle  or  Mr.  Lowers  had  notice  of  the  fraudulent 
character  of  the  deed  to  Lio. 

The  testimony  on  behalf  of  the  defendants  to  show  their  want 
of  notice,  etc.,  was  objected  to  by  plaintiff's  counsel  on  the  ground 
that  the  answer  does  not  contain  the  requisite  averments  to  enti- 
tle them  to  the  benefit  of  such  evidence.  And  the  counsel  cited 
cases,  notably  Boone  vs.  Chiles j  10  Peters,  177,2^5,  to  sustain  the 
position  that  to  entitle  a  defendant  to  the  benefit  of  the  defense  of 
a  bona  fide  purchaser,  he  must  allege  that  the  grantor  was  seized 
in  fee,  and  in  possession,  that  the  defendant  paid  the  consideration 
in  good  faith  and  without  actual  or  constructive  notice  of  the  fraud. 

An  extended  examination  of  the  case  of  Boone  vs.  Chiles  will 
show  that  the  «<deed"  referred  to  was  a  mere  contract  of  puiv 
chase,  and  that  there  was  no  allegation  in  the  answer  referring  to 
the  deed ;  the  defendants  merely  asserted  a  contract  to  purchase ; 
and  the  Court  well  say  that  <<a  party  is  not  allowed  to  state  one 
case  in  the  bill  or  answer  and  make  out  a  different  one  by  proof." 

In  the  case  at  bar  the  charge  of  being  purchasers  unth  notice  is 
distinctly  made  against  defendants,  which  they  deny,  and  I  think 
under  the  pleadings  this  was  sufficient. 

But  having  decided  that  the  deed  from  plaintiff  to  Makaluhi 
and  Lio  must  stand,  there  is  no  occasion  further  to  discuss  the 
questions  as  to  the  status  of  the  subsequent  purchasers.  I  only 
need  repeat  that  there  is  no  evidence  affecting  them  with  notice, 
but  a  positive  denial  on  the  part  of  Mr.  Castle  that  he  had  any 
reason  to  suspect  that  the  deed  in  question  was  fraudulent 

The  bill  must  be  dismissed. 
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THE  BOARD  OF  IMMIGRATION  vs.  BENITO  T.  DA 

ESTRELLA. 

Appeal  FBOif  Hart,  Circuit  Judge,  Third  Judiciaij 

Circuit. 

October  Term,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

A  labor  contract,  made  in  a  foreign  country,  to  be  executed  here,  need 
not  be  acknowledged. 

A  foreign  law  must  be  proved,  like  any  other  fact. 

A  labor  contract  may  be  cancelled  for  the  default  or  misdoings  of  the 
agents  and  overseers  of  the  master. 

An  overseer  of  contract  labor,  guilty  of  cruelty  or  misusage,  is  a 
"master,"  and  may  be  punished  under  the  law  prescribing  pen 
alties  for  cruelty  by  master  to  servant. 

Decision  of  lower  Court  reversed. 

Opinion  op  the  Court,  by  Judd,  C.  J. 

This  case  comes  up  by  appeal  of  the  plaintiff  from  a  decision  of 
Hon.  C.  F.  Hart,  Circuit  Judge  of  the  Island  of  Hawaii,  in  favor 
of  defendant. 

It  appears  by  the  record  that  the  defendant  signed  a  contract 
Id  writing  on  the  9th  of  May,  1881,  at  the  Island  of  St.  Michaels, 
wherein  it  is  stated  that  he  is  desirous  of  emigrating  to  the  Ha- 
waiian Inlands,  there  to  be  employed  under  the  direction  of  the 
Board  of  Immigration  of  the  Hawaiian  Kingdom,  and  in  con- 
sideration of  facilitating  (receiving),  a  passage  to  the  Hawaiian 
Islands  on  board  the  bark  Suffolk,  and  a  further  undertaking  that 
the  Board  of  Immigration  will  pay  or  cause  to  be  paid  to  him 
certain  wages,  and  other  undertakings  as  to  board,  lodging, 
medical  attendance,  etc.,  etc.,  therein  mentioned,  the  defendant 
agreed  to  <<  duly  and  faithfully  perform  such  lawful  and  proper 
labor  as  he  may  be  directed  to  perform,  under  the  auspices  of  the 
Board  of  Immigration,  for  and  during  the  space  of  five  years  next 
succeeding  the  date  of  the  commencement  of  such  service  after 
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arrival  in  the  Hawaiian  Kingdom ;  it  being  always  understood 
that  he  shall  not  be  compelled  to  labor  on  Sunday,  or  any  holiday 
recognized  by  the  Qovernment,  and  that  his  services  shall  not  be 
transferred  without  his  consent,"  etc.,  etc. 

It  also  appears  that  the  defendant  arrived  at  Honolulu,  and 
was,  by  a  written  agreement,  executed  August  23,  1881,  by  the 
President  of  the  Board  of  Immigration  and  the  Star  Mill  Com- 
pany, directed  to  labor  for  the  said  Star  Mill  Company,  of  Kohala, 
Hawaii. 

In  this  agreement  the  Star  Mill  Company  agree  to  pay  the 
wages  and  to  perform  the  other  stipulations  in  favor  of  defendant 
originally  promised  and  agreed  upon  by  the  Board  of  Immigra- 
tion. The  Star  Mill  Company  agrees  that  the  contract  for  the 
service  of  the  said  Benito  Teixeira  da  E.^trella  shall  not  be  trans- 
ferred to  any  third  party  daring  the  term  of  this  contract,  with- 
out the  consent  of  the  Board  of  Immigration  or  its  agent.  The 
Board  reserves  the  right,  on  the  representation  of  the  latx)rer,  to 
cancel  the  contract  for  any  cause  deemed  by  the  Board  to  be 
sufficient,  and  to  refund  a  proportionate  amount  of  the  money  ad- 
vanced by  the  Star  Mill  Company.  <<  But  if  the  agreement  shall 
be  cancelled  by  a  magistrate  for  non-fulfillment,  or  violation  of 
any  of  the  conditions  of  the  agreement  on  the  part  of  the  said 
Star  Mill  Company,  then  no  refunding  will  take  place." 

The  defendant  went  to  Kohala  under  the  direction  above  made, 
and  has  worked  there  for  the  Star  Mill  Company  for  a  portion  of 
the  stipulated  time.  On  the  24th  July,  1884,  he  left  his  work, 
and  was  brought  up  before  the  Police  Justice  of  North  Kohala, 
and  by  him  tried,  and  Judgment  rendered  ordering  him  to  return 
to  the  labor  of  the  Star  Mill  Company.  He  thereupon  appealed 
to  Circuit  Judge  Hart.  A  power  of  attorney  from  the  President 
of  the  Board  of  Immigration  to  G.  R.  Ewart,  manager  of  Star 
Mill,  was  introduced,  by  which  the  Board  authorizes  Q.  R.  Ewart 
to  prosecute  and  defend  in  the  name  of  the  Star  Mill  Company, 
or  in  the  name  of  the  Board  of  Immigration,  all  cases  and  actions 
in  wlucii  Portuguese  and  other  lalxirers  shall  be  a  party,  etc.,  and 
more  especially  those  laborers  under  contracts  set  over  by  the 
Board  of  Imr.iigration  to  the  Star  Mill  Company.  The  defendant 
claimed  that  he  went  to  work  at  Kohala  for  Mr.  D.  R.  Yida,  who. 
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I  it  seems,  was  then  the  manager  of  the  Star  Mill  Company.     The  ;  ;j 

Cirauit  Judge  was  unable  to  ascertain  from  the  papers  presented 
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who,  if  the  defendant  was  a  bound  servant,  is  his  master,  who 
for  a  possible  breach  of  contract  may   be  sued,  fined  and  im-  .^1 

prisoned.  The  point  was  also  made  that  the  contract  was  not 
acknowledged  before  a  duly  appointed  agent,  and  that  the  con- 
tract was  not  stamped,  as  required  by  the  laws  of  Portugal. 

We  deem  that  the  above  full  statement  of  the  case  is  necessary, 
in  order  to  ascertain  the  legal  status  of  the  defendant. 

Our  statutes  recognize  two  classes  of  labor  contracts,  which  may 
be  enforced  under  our  somewhat  peculiar  labor  laws.  One  class 
is  of  contracts  made  in  this  country,  and  the  other  class  is  of  those 
made  in  a  foreign  country,  to  be  executed  in  this.  The  former 
class  is  authorized  by  Section  1417,  Civil  Code,  which  reads  as 
follows : 

"Any  person  who  has  attained  the  age  of  twenty  years,  may 
bind  himself  or  herself,  by  written  contract,  to  serve  another  in 
any  art,  trade,  profession,  or  other  employment,  for  any  term 
not  exceeding  five  years." 

The  second  class  is  recognized  by  Sec.  1418  of  the  Civil  Code, 
which  reads  as  follows : 

<*  All  engagements  of  service  contracted  in  a  foreign  country, 
to  be  executed  in  this,  unless  the  same  be  in  contravention  of  the 
laws  of  this,  shall  be  binding  here ;  provided,  however,  that  all 
such  arrangements  made  for  a  longer  period  than  ten  years,  shall 
be  reduced  to  that  limit,  to  count  from  the  day  of  the  arrival  of 
the  person  bound  in  this  Kingdom." 

The  contract  in  this  case  is  one  made  at  St.  Michaels  (a  foreign 
country),  between  the  Board  of  Immigration  and  the  defendant. 
It  is  recognized  by  S6c.  1418,  above  quoted.  It  is  not  necessary 
to  the  validity  of  tiiis  contract  that  it  be  jicknowledged.  The 
law  requires  "all  contracts  for  service  authorized  by  Sec.  1417  of 
the  Civil  Code"  to  be  acknowledged  (Compiled  Laws,  p.  457);  but 
these  are  domestic  contracts  only,  and  there  is  no  statute  requir- 
ing that  contracts  executed  in  a  foreign  country  shall  be  acknowl- 
edged either  in  the  country  where  made,  or  upon  arrival  in  this 
Kingdom. 

An  acknowledgment  to  a  contract  is  for  the  purpose  of  faciiitat- 
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ing  the  proof  of  its  execution ;  such  is  the  effect  given  to  it  by 
the  law,  Sec.  5  of  the  Act  of  1872  (Compiled  Laws,  p.  458).  In 
the  absence  of  a  statutory  requirement  to  this  effect,  a  contract 
would  be  perfectly  good  without  an  acknowledgment. 

Under  an  Act  authorizing  the  Minister  of  the  Interior  to  ap- 
point agents  in  each  election  district  to  tako  acknowledgments  to 
labor  contracts,  he  could  not  appoint  agents  to  act  in  a  foreign 
country.  If  such  were  appointed,  his  certificate  would  add 
nothing  of  value  to  the  contract,  and  if  the  contract  was  invalid, 
such  an  acknowledgment  would  not  make  it  valid. 

But  the  fact  that  the  defendant  made  and  entered  into  this 
contract  is  not  disputed  by  him.  The  copy  before  the  Court  was 
introduced  by  him,  and  he  has,  in  pursuance  of  the  contract,  re- 
ceived  the  benefit  of  a  passage  to  this  country,  and  has  worked 
under  it  for  some  years. 

We  pass  the  question  suflrgested,  whether  the  contract  is  in 
conformity  with  the  laws  of  Portugal,  the  dominion  where  it  was 
inade,  with  the  remark  that  we  have  no  evidence  before  us' as  to 
what  the  laws  of  that  country  are,  or  what  they  require. 

A  foreign  law,  relied  upon  as  a  defense,  must  be  proved,  like 
any  other  fact  in  the  case. 

Frith  V8.  SpraguBy  14  Mass.,  455 ;  Owen  vs.  Bogle^  16  Me.,  147  ; 
United  States  vs.  Wiggins,  14  Peters,  334 ;  Cutler  vs.  Wright^  22 
N.  Y.,  472 ;  Murphy  vs.  Collins,  121  Mass.,  6. 

But  if  the  law  of  Portugal,  applicable  to  such  contracts,  had 
been  proved  in  the  case,  it  would  have  to  be  established  also  that 
the  want  of  formality  in  execution  rendered  the  contract  void, 
and  was  not  a  defect  which  could  be  cured. 

We  wish  also  to  guard  against  committing  ourselves  to  the 
view  that  it  is  essential  to  the  binding  effect  here  of  a  foreiga 
contract,  that  it  must  fulfill  the  formalities  required  by  the  law  of 
such  country,  the  foreign  law  being  proved.  When  such  a  case 
arises  it  will  be  considered. 

The  remaining  question  is,  if  the  defendant  has,  by  the  papers 
in  evidence,  a  «< master"  responsible  under  the  law,  whom  he 
can  call  to  account  for  cruelty,  misusage  or  violation  of  any  of  the 
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terms  of  the  contract,  as  set  forth  in  the  law  (Compiled  Laws, 
p.  462). 

It  is  evident  that  the  Board  of  Immigration  in  this  case  con- 
sidered that  the  contingency  might  arise  of  the  contract  being 
cancelled  by  a  Magistrate  for  default  of  the  Star  Mill  Company, 
for  it  is  stipulated  that  if  the  contract  shall  be  so  cancelled  no  re- 
funding will  take  place.  We  think  that  the  Board  of  Immigra- 
tion has  so  far  substituted  the  Star  Mill  Company  in  its  own  place 
as  master  over  this  servant,  as  to  render  the  contract  liable  to  be 
rescinded,  and  the  laborer  discharged  from  all  obligations  to  serve 
under  it,  whenever,  in  the  opinion  of  a  Magistrate  having  juris- 
diction, cruelty,  misusage  or  violations  of  the  terms  of  the  con- 
tract shall  be  duly  proven.  We  think  that  the  Judgment  of  the 
Magistrate  in  such  a  case  should  go  further  than  to  discharge  the 
laborer  from  the  service  of  the  immediate  employer  and  leave  his 
original  contract  with  the  Board  of  Immigration  still  subsisting. 
The  servant  has  a  right  to  have  his  original  contract  annulled, 
for  this  is  the  contract  which  binds  him. 

If  the  cruelty  or  misusage  be  done  to  the  laborer,  or  the  viola- 
latiOD  of  the  terms  of  the  contract  be  occasioned  by  an  overseer 
or  other  director  of  the  laborer,  and  not  the  actual  contracting 
master,  the  result  would  be  the  same  as  if  done  by  the  master 
himself,  and  the  Magistrate  would  be  authorized  to  cancel  the 
eonti-act 

The  Star  Mill  Company,  like  the  majority  of  the  plantation  en- 
terprises in  this  country,  is  a  corporation,  but  it  has  to  work 
through  managers,  agents,  officers  and  overseers,  and  the  laborer 
can  rely  on  hi^  contract  being  cancelled  by  a  Magistrate  in  a  casQ 
made  for  the  default  or  misdoings  of  these  agents,  by  whatever 
name  they  may  be  called.. 

But  the  law  says  that  a  <<  master"  can  be  fined  in  a  sum  not 
less  than  five  nor  more  than  a  hundred  dollars,  and  in  default  of 
payment  be  imprisoned  at  hard  labor  until  the  same  is  paid. 

We  think  that  any  overseer  or  director  of  contract  labor  found 

gailty  of  cruelty  or  misusage  is  so  far  forth  a  "  master"  in  the 

meaning  of  this  law,  and  liable  to  the  penalty  above  mentioned. 

These  provisions  of  the  law  are  intended  for  the  protection  of 

the  servant,  and  they  apply  in  terms  to  contracts  made  abroad^ 
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and  la  this  country  toi  the  contracts  contemplated  by  Sections 
1417  and  1418  of  the  Civil  Code. 

Having  thus  found  that  the  defendant  is  bound  by  a  legal  con- 
tract of  service  yet  unfulfilled,  the  judgment  of  the  Circuit  Judge 
is  reversed,  and  the  defendant  is  ordered  to  return  to  the  service 
of  the  Star  Mill  Company. 

W>  B.  Austin^  for  the  Board  of  Immigration. 

W,  E.  CcLstlBf  for  the  Star  Mill  Company. 

Honolulu,  November  1,  1884. 


J.  O.  DAVIS  et  al.  vs.  APONG. 

Appeal  from  Water  Commissionebs. 

October  Term,  1884. 

JuDD,  C.  J.;  McCuiiLY  and  Austin,  J  J. 

Commissioners  of  Private  Ways  and  Water  Rights  are  not  autfaorised 
to  award  damaged  for  wrongful  diversion  of  water ;  but  they  hjive 
authority  to  make  such  orders  as  may  be  legitimate  and  neces- 
sary to  the  effectual  enforcement  of  their  judgment. 

They  have  authority  to  direct  the  removal  of  dams  and  other  ob- 
structions of  water  courses. 

On  appeals  from  the  decision  of  the  Commissioner^,  new  evidence 
may  be  introduced.  Such  new  evidence  is  not  confined  to  newly- 
discovered  evidence,  nor  to  the  evidenc  of  fresh  witnesses. 

By  the  ruies  of  ancient  Hawaiian  agriculture,  the  taro  patches  of  the 
konohiki  are  entitled  to  water  from  springs  on  the  land. 

Opinion  op  the  Court,  by  Judd,  C.  J. 

This  is  a  case  appealed  from  the  Commissioners  of  Private 
Ways  and  Water  Rights  of  the  District  of  Waialua,  Oahu. 

Counsel  for  the  defendant  moved  to  dismiss  the  appeal  for  want 
of  Jurisdiction  in  the  Commissioners  upon  the  case  stated  by  the 
record  and  the  judgment  thereon.  The  Court  overruled  the 
motion  upon  the  following  considerations : 

By  the  record  it  appears  that  the  defendant  was  duly  sum- 
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moned  before  the  Commissioners  <<  to  answer  to  the  demand  or 
complaint  « Koi,'  of  J.  O.  Davis  and  other  piaintiflfs  named,  tliat 
the  said  Afong  had  wrongfully  taken  the  water  of  the  springs  of 
<Kalie'  and  «Pahukii/  to  the  injury  and  damage  of  the  water 
rights  of  the  plaintiffd  at  « Paukauwila/  and  on  the  lands  acyoin- 
ing  at  Kamooloa  on  the  north." 

The  sole  provision  for  the  Jurisdiction  of  the  Commissioners  is 
found  in  Section  997  of  the  Code,  as  amended  by  Act  of  1860, 
which  reads  thus:  «<It  shall  be  the  duty  of  such  Commissioners 
to  hear  and  determine  all  controversies  respecting  right^  of  way 
and  rights  of  water  between  private  individuals,  or  between 
private  individuals  and  the  Government,"  and  in  Section  998,  as 
amended  by  Chapter  19  of  1878,  that  « In  settling  such  contro- 
versies, the  Commissioners  shall  give  such  decision  as  may  in 
each  particular  case  appear  to  them  to  be  just  and  equitable  be- 
tween the  parties  interested." 

The  defendant  coming  in  on  the  summons  and  joining  issue  on 
the  claim  of  plaintiffs,  there  was  clearly  a  «<  controversy  "  of  the 
subject  matter  within  the  jurisdiction  of  these  Commissioners. 
This  Court,  in  a  recent  case  not  reported,  dismissed  a  case  for 
want  of  Jurisdiction,  when  it  appeared  that  one  Ahunu  applied 
to  the  Commissioners  to  determine  his  water  rights,  without 
setting  forth  a  claim  as  against  other  parties,  and  the  Commis. 
sioners  proceeded  to  adjudicate  upon  his  rights  of  water,  without 
making  other  persons,  whose  rights  were  claimed  to  be  affected, 
parties  to  the  adjudication.  The  decision  was  merely  a  declara- 
tion or  exposition  of  the  plaintiffs'  right  to  certain  water,  made 
expartCj  and  no  opportunity  to  be  heard  was  afforded  those  who 
claimed  that  their  rights  were  affected  by  the  plaintiffs'  claims. 
We  held  that,  as  the  record  failed  to  disclose  any  <« controversy" 
between  plaintiff  and  other  parties,  the  Commissioners  were 
without  jurisdiction. 

The  Commissioners,  it  is  concedied,  are  not  authorized  to  award 
damages  for  wrongful  diversion  of  water.  Such  a  matter  should 
be  the  subject  of  a  civil  action  in  the  proper  Court, 

But  it  is  claimed  by  defendant's  counsel  that  the  Commission- 
ers have  not  jurisdiction  to  order  obstructions  to  water  channels 
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reinoved,  as  dams,  troughs  or  drains,  or  to  order  banks  of  water 
courses  restored,  or  to  forbid  the  erection  of  obstructions,  and,  in 
short,  to  exercise  the  functions  of  a  Court  of  Equity,  applicable 
to  the  subject  matter. 

The  counsel  claim  that  the  Commissioners  have  jurisdiction 
only  to  declare  what  the  respective  rights  of  the  parties  are,  and 
to  prescribe  the  limes  of  use  of  the  water  to  each  claimant,  or  the 
distributive  share  of  the  same,  and  the  rights  being  settled, 
equity  must  be  resorted  to,  in  order  to  protect  the  enjoyment  of 
the  right  or  to  redress  infringements  upon  it. 

We  do  not  think  the  Legislature  Intended  any  such  limitation 
of  the  jurisdiction  of  the  Commissioners.  They  are  authorized, 
as  we  have  seen,  to  render  such  decision  as  may  In  each  parlicu* 
lar  case  appear  to  them  to  be  just  and  equitable  between  the  par- 
ties interested,  and  they  "  have  the  like  power  to  administer 
oathsy  to  punish  contempts,  and  grant  adjournments,  to  subpcana 
and  compel  the  attendance  of  witnesses,  to  enforce  Judgments 
and  issue  execution  for  costs,  as  conferred  by  law  on  Police 
Courts."     Compiled  Laws,  p.  296. 

We  construe  this  as  giving  the  authority  to  the  Commissioners 
to  make  such  orders  as  may  be  legitimate  and  necessary  to  the 
effectual  enforcement  of  their  judgment.  We  think  the  Legisia* 
ture  did  not  intend  to  compel  parties  to  establish  their  rights  in 
one  forum  and  oblige  them  to  resort  to  another  forum  to  have 
these  rights  enforced  or  protected.  The  very  object  of  a  special 
Court  of  Commissioners  in  each  election  district,  supposed  to 
possess  special  knowledge  for  this  purpose,  to  settle  controversies 
respecting  rights  of  way  and  water  rights,  was  to  create  a  forum 
for  the  complete  adjudication  of  such  matters,  subject  to  appeal. 
This  Commission  cannot,  of  course,  create  new  privileges,  nor 
apportion  and  distribute  water  arbitrarily  without  reference  to  its 
title. 

A  controversy  must  appear.  It  is  difficult  to  know  how  a  con* 
troversy  could  be  occasioned  except  by  one  party  taking  more 
than  his  accustomed  supply  of  water,  and  to  accomplish  this  by 
building  dams  or  increasing  the  size  of  old  dams,  or  increasing' 
ditches,,  or  doing  some  act  which  must  be  slopped,  in  order  to 
restore  mattere  to  the  condition  they  were  in  when  the  acts  com- 
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plained  of  were  done,  if  the  acts  complained  of  should  be  found 
to  be  in  contravention  of  the  plaintiffs'  right. 

On  reference  to  the  numerous  cases  decided  by  this  Court  on 
appeal,  it  will  be  seen  that  many  questions,  as  to  the  removal  of 
dams  and  other  obstructions,  have  been  passed  upon  by  the 
Court 

The  counsel  for  defendant  objected  to  the  introduction,  on  ap- 
peal,  of  the  evidence  of  witnesses  who  testified  before  the  Com- 
missioners. The  statute,  p.  295,  Compiled  Laws,  prescribes  that 
<<  the  Circuit  Court  or  Supreme  Court  shall  hear  and  determine 
the  case  in  Banco,  and  allow  the  introduction  of  new  evidence." 

This  is. far  different  from  the  language  used  in  appeals  from 
the  Commissioners  of  Boundaries,  which  prescribes  that  the 
record  of  the  Commissioners  be  read  in  evidence,  «and  the  Court 
shall  allow  the  introduction  of  the  evidence  of  witnesses  whose 
testimony  Is  not  on  record,  but  not  otherwise."  Compiled  Laws, 
p.  530.  It  also  differs  from  the  statute  concerning  a^^^als  to  the 
Full  Court  from  the  decision  of  a  single  Justice  thereof.  There 
the  law  reads  that  *<  no  new  evidence  shall  be  introduced  in  the 
Court  above ;  provided,  always,  that  the  Court  above  may,  in  case 
evidence  is  offered  which  is  clearly  newly  discovered  evidence, 
and  material  to  the  Just  decision  of  the  appeal,  admit  the  same." 
Compiled  Laws,  p.  244. 

^On  the  appeals  from  Commissioners  of  Private  Ways  and 
Water  Bights,  <*  new  evidence"  may  be  introduced.  We  do  not 
consider  this  to  be  limited  to  newly-discovered  evidence.  Nor 
can  it  be  confined  to  the  evidence  of  fresh  witnesses.  We  adopt 
a  more  liberal  view,  and  allow  the  testimony  of  either  new  wit- 
nesses t.  e,  (those  not  examined  in  the  Court  below),  or  of  wit- 
nesses examined  below,  if  their  evidence  shall  be  new,  and  not 
a  mere  repetition  of  what  was  said  and  recorded  below. 

We  come  now  to  the  points  presented  by  this  appeal  on  the 
evidence. 

The  defendant  holds,  as  lessee  or  otherwise,  certain  parcels  of 
land  in  Waialua,  Oahu,  upon  which  are  several  springs,  called 
Pahukii  nui,  Pahukii  iki,  Lehua  and  Kalla,  and  other  springs  not 
named.  The  water  comes  to  the  surface,  and  makes  something 
of  a  pond  surrounding  each  spring.     The  water  flows  from  one 
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spring  or  pond  to  another,  and  supplies  water  to  many  parcels  or 
patches  of  land  adjacent,  divided  by  banks  or  kuaunas,  formerly 
cultivated  in  kalo,  but  now  mainly  in  rice.  The  water  from  Pa- 
hukii  iki  flows  into  the  Kalia  spring.  From  this  largest  pond  or 
loko,  the  Kalia  spring,  there  is  an  ancient  ditch  or  au\yai  leading 
thence  and  passing  alongside  of  the  Pahukii  nui  spring;  the 
auwai  receives  from  it  a  supply  of  water  through  an  opening  ia 
its  banks.  Further  along  the  auwai  receives  another  augmenta- 
tion of  its  supply  of  water  from  the  Lehua  spring,  after  having 
passed  through  several  kalo  or  rice  patches.  Thence  the  ditch  is 
continued  until  it  reaches  the  lands  owned  hy  the  plaintiffs,  and 
supplies  them  with  water.  On  the  lower  and  makai  side  of  this 
main  *auwai,  i,  6.,  between  the  auwai  and  the  river,  are  many 
patches,  formerly  planted  in  kalo,  but  which  are  now  planted  in 
rice  by  defendant. 

We  think  it  is  well  established  by  the  testimony  that  theplafn- 
tiflfs  have  used  the  water  for  a  period  much  over  twenty  years, 
distributing  it  among  themselves  according  to  well-settled  times 
of  use.  For  instance,  the  plaintiff,  Davis,  has  the  water  on  his 
lands  (which  he  got  by  deed  from  King  Kamehameha  III.  in 
1851,)  for  sixty  hours  each  week.  There  is  no  controversy,  be- 
tween the  plaintiffs.  They  make  common  cause  against  the  de- 
fendant, who  is  the  representative  of  a  Chinese  Company  engaged 
in  rice  culture,  and  complain  that  he  has  wrongfully  diminished 
the  supply  of  water  accustomed  to  flow  in  the  main  auwai,  to 
their  injury.  That  he  has  done  this  by  placing  two  wooden 
troughs  or  drains  under  and  across  the  main  auwai,  ostensibly  for 
the  purpose  of  draining  the  water  from  the  rice  land  on  the  upper 
side  of  the  auwai.  The  water  that  flows  through  one  of  these 
drains  goes  into  the  rice  land  of  the  defendant  on  the  lower  or 
river  side  of  the  auwai,  and  there  is  testimony  that  much  water 
thus  finds  its  way  to  the  river  and  is  lost. 

The  plaintiffs  also  complain  that  the  defendant  takes  the  water 
from  Pahukii  iki  to  other  lands  of  his  by  a  rotary  screw,  which 
thus  prevents  the  water  from  flowing  into  the  Kalia  pond. 

Another  complaint  of  the  plaintiffs  is  that  the  defendant  has 
cut  and  trimmed  the  banks  of  the  main  auwai,  oo  that  whereas 
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formerly  its  width  averaged  three  feet,  it  is  now  only  a  foot  and 
a  half  and  eight  inches  wide  in  places. 

Many  witnesses  testify  to  the  diminution  of  water  by  reason  of 
defendant's  acts,  and  Davis  says  the  supply  of  water  to  the  lands 
of  the  plaintifiEs  is  reduced,  so  that  whereas  formerly  a  trough 
eight  inches  broad  by  six  inches  high  would  not  carry  off  all  the 
water,  now  a  trough  four  inches  wide  by  two  inches  high  is  suf- 
ficient. 

The  plaintiffs  contend  that,  by  the  evidence,  the  patches  ad- 
jacent to  the  springs,  now  held  by  defendant,  are  not  entitled  to 
water  as  of  a  right  obtained  by  prescription.  The  evidence  is 
that  these  patches,  when  cultivated  in  kalo,  were  accustomed 
from  ancient  times  to  be  filled  with  water,  as  they  needed  it» 
directly  from  the  main  auwai,  through  openings  made  iu  the 
banks.  When  one  patch  was.  full,  the  water  was  made  to  flow 
into  the  patch  next  below  it  until  this  was  full,  and  when  all  were 
full,  the  water  would  be  stopped  off  from  the  main  auwai,  by  filling 
the  cut  or  opening  with  sods  or  stones.  The  argument  is  made 
that  as  these  patches  had  no  regular  days  allotted  in  which  they 
received  their  water  supply,  but  took  it  as  they  needed  it,  and  as 
some  of  the  witnesses  say  <<  furtively,"  no  right  by  prescription 
'was  thus  acquired. 

But  a  large  number  of  these  patches  belonged  to  the  konohikl^ 
or  general  land  owner,  in  whose  land  some  of  these  springs  which 
supply  the  water  are  situated. 

By  the  rules  of  ancient  Hawaiian  agriculture  the  konohiki 
patches  would  be  entitled  to  water.  And  it  is  a  general  principle, 
and  not  disputed,  that  a  land-owner  is  entitled  to  the  use  of  the 
water  originating  upon  his  land,  subject  only  to  the  rights  which 
others  may  acquire  by  prescription.  As  to  the  patches  of  land 
in  the  immediate  proximity  of  the  springs  not  owned  by  the 
konohiki,  but  granted  as  kuleanas  and  now  in  possession  of  the 
defendant,  we  are  of  the  opinion  that  rights  of  water  can  be  ac- 
quired for  them  by  a  sufilciently  long  and  adverse  open  use  of 
such  water  as  may  be  required  for  the  cultivation  of  the  crop, 
though  the  water  be  not  taken  during  stated  periods  of  time. 
Hut  the  konohiki,  or  owner  of  the  lands  in  which  these  springs 
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are,  can  use  as  he  pleases  whatever  water  from  them  has  not 
been  acquired  by  adverse  use  by  others. 

The  ph\intiffs  contend  that  they  are  entitled  by  adverse  posses- 
sion to  the  use  of  the  auwai  full  of  water  leading  from  the  springs. 
The  defendant's  counsel  contend  that  "  in  regard  to  the  water 
pumped  from  the  defendant's  lots  above  the  ditch  into  either  of 
his  lots  there,  he  has  a  right  so  to  do,  it  being  water  arising  from 
a  spring  upon  his  own  land  j  and  that  by  the  same  right  they  were 
authorized  in  drawing  off  the  Pahukii  water  toother  land  of  their 
own."  The  Pahukii  land  being  lower  than  the  auwai,  it  is  cer- 
tain that  water  could  and  can  reach  the  auwai  in  no  other  way 
than  by  being  allowed  to  collect  on  the  Pahukii  lots  until  it  over- 
flows the  banks  of  the  auwai,  and  also  by  its  flowing,  either  as 
surface  water  or  by  subterranean  percolation  from  the  Pahukii 
spring  into  the  lower  Kalia  spring.  That  the  plaintiffs  have  no 
right  to  such  overflow,  involving  as  it  does  the  necessity  of  keep- 
ing their  land  in  such  a  condition  that  the  water  would  overflow 
its  bounds,  and  no  right  to  the  accretion  to  Kalia  spring  water 
from  surface  water  or  by  subterranean  percolation  from  the  Pahu- 
kii spring :  citing  the  below  mentioned  authorities  in  support  of 
the  position  that  no  legal  right  can  be  acquired  to  the  continued 
use  of  water  by  subterranean  percolation  or  from  surface  flowing  : 

Acton  vs,  Blundelly  12  M.  and  W.,  336  ;  Chasemoravs,  Richards ^ 
7  H.  L.,  349;  Roath  vs,  DriscoU,  20  Conn.,  553;  Stoett  vs,  Cutts^ 
50  N.  H.,  439  ;  Waffle  vs,  N.  Y,  C.  B,  R,,  58  Barb.,  413  ;  Ooodai^ 
vs,  T little,  29  N.  Y.,  466  ;  Bliss  vs.  Greety,  45  N.  Y.,  671 ;  Chase 
vs,  Silverstone^  62  Me.,  175;  Washburn  on  Easements,  Sections 
VI,  VII. 

The  principle  collected  from  these  authorities  is  thus  stated  by 
Washburn  in  his  work  on  Easements,  p.  441  :  <<It  may  be  stated 
as  a  general  principle  of  nearly  universal  application,  that  while 
one  proprietor  of  land  may  not  stop  or  divert  the  waters  of  a  stream 
flowing  in  a  surface  channel  through  it,  so  as  to  deprive  a  land- 
owner whose  estate  lies  up  )n  the  stream  below  that  of  the  propri- 
etor first  mentioned  of  the  use  of  the  same,  or  essentially  impair 
or  diminish  the  use  thereof;  if,  without  an  intention  to  injure  an 
adjacent  owner,  and  while  making  use  of  his  own  land  to  any  suit- 
able and  lawful  use,  he  cuts  off,  diverts  or  destroys  the  use  of  aa 
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underground  spring  or  current  of  water  which  has  no  known  or  de- 
fined course,  but  has  been  accustomed  to  penetrate  and  flow  into 
the  land  of  his  neighbor,  he  is  not  thereby  liable  to  any  action  for 
the  diversion  or  stoppage  of  such  water." 

In  the  fir^t  case  cited,  Acton  vs.  Blundell,  the  Court  say  <<  there 
is  a  marked  and  substantial  difference  between  the  law  as  to  the 
rights  to  enjoy  an  underground  spring  of  water  and  that  by  which 
a  water  course  flowing  on  the  surface  is  governed."  Mr.  Wash- 
burn (id.  p.  444),  says  that  <<  among  the  considerations  upon  which 
this  difference  i-j  based  is  that  the  one  being  notorious,  whoever 
buys  or  grants  it  knows  what  passes,  while  the  other  is  secret  and 
unknown  at  the  time  of  purciiase  and  sale,  and  may  be  in  its  nat- 
ure constantly  shifting.  Nor  can  it  ordinarily  be  ascertained  what 
part  of  the  supply  comes  from  one's  own  land  and  what  from  that 
of  another.  The  controlling  circumstance  is  not  whether  the 
stream  was  above  or  below  ground,  but  whether  it  was  or  was  not 
otscertained  and  defined  as  a  stream.  If  there  is  a  natural  spring, 
the  water  from  which  flows  in  a  natural  channel,  it  cannot  be  law- 
fully diverted  by  any  one  to  the  injury  of  riparian  proprietors.  If 
the  channel  or  course  underground  is  known^  it  cannot  be  inter- 
fered with,"     Id.  448. 

In  summing  up  the  doctrine  that  right43  cannot  be  acquired  la 
4»ubterranean,  unknown,  percolating  water,  the  learned  author  {id. 
467  and  468)  says  :  <<  When,  in  addition  to  the  foregoing  author- 
ities, it  is  remembered  that  the  common  law  idea  of  prescription 
Implies  a  grant  from  an  intelligent'  grantor  of  something  wit'h 
which  he  intends  to  part,  to  a  grantee  who  intends  to  accept  it, 
and  that  open  adverse  enjoyment  in  such  cases  is  nothing  more 
nor  less  than  evidence  of  such  a  grant,  it  is  difficult  to  see  how  the 
ide:i  of  such  a  grant  having  been  made  can  be  raised,  when  neither 
party  could  have  known  that  the  one  was  deriving  anything  from 
the  other." 

Applying  these  princii)Ies  to  the  case  at  bar  we  find  from  the 
ex'idence  that  the  water  comes  from  these  springs  into  the  auwai 
in  known  and  ascertained  channels ;  they  are  pointed  out  by  the 
v^itnesses  and  marked  on  the  chart  of  the  land  in  evidence. 

The  'principles  above  stated  refer  to  natural  streamS|  but  they 
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apply  equally  to  artificial  water  courses  as  this  auwai  is.     Such  has 
uniformly  been  the  decision  of  this  Court. 

A  right  by  prescription  can  be  acquired  to  the  waters  of  a  springy 
which  come  to  the  surface  and  make  a  pond  and  flow  over  or  under 
the  banks  or  through  a  cut  in  the  same  into  an  auwai  constructed 
for  the  express  purpose  and  conducting  the  water  to  lands  where 
it  may  be  used  for  irrigation. 

It  is,  we  think,  proved  in  this  case  that  the  plaintiffs  have  ac- 
quired a  right  by  prescription  to  the  water  flowing  from  the  springs 
in  question  into  the  auwai,  after  the  kalo  patches  on  either  side  of 
the  auwai  and  adjacent  thereto  have  received  a  supply  of  water 
sufiicient  for  the  cultivation  of  kalo. 

We  say  that  the  defendant  is  to  have  water  suflicient.  to  culti- 
vate his  land  in  kalo  because  this  is  the  gauge  of  the  amount  of 
water  used  by  this  laud  from  ancient  times  and  measures  the 
amount  of  water  which  renaains  to  the  use  of  the  plaintiffs. 

It  is  urged  upon  us  that  it  is  essential  to  rice  culture  that  the 
land  be  drained  dry  while  the  crop  is  maturing  and  while,  after 
harvest,  it  is  being  plowed  for  the  next  planting  and  that  this  must 
be  done  twice  a  year.  It  is  in  evidence  that  a  month  is  required 
at  the  end  of  each  crop.  This  would  uecessitate  the  draining  off 
of  the  laad  for  two  months  of  the  year ;  and  as  the  drains  run 
under  the  auwai,  all  this  water  would  be  lost  to  the  plaintiffs  during^ 
this  time,  which  would  be  one-sixth  of  the  whole  time,  during^ 
which  the  plaintiffs'  supply  would  be  lessened. 
'  The  trough  or  drain  made  from  one  of  defendant's  patches  to 
another  and  lower  one  runs  under  and  transversely  to  the  auwai 
to  the  use  of  which  the  plaintiffs  are  entitlecj.  This,  by  all  the 
authorities,  would  be  illegal,  for  the  act  here  is  not  one  done  by 
the  proprietor  on  his  own  land,  but  is  a  trespass  upon  the  auwai 
in  which  the  plaintiffs  have  an  easement.  This  easement  goes  to 
the  extent  that  the  auwai  is  not  to  be  cut,  narrowed  or  interfered 
with  by  defendant  to  the  injury  of  plaintiffs. 

We  think  the  trough  or  drain  in  Kalia  spring,  which  takes  the 
place  and  is  the  equivalent  of  the  old  waste  gate,  is  not  objection- 
able and  does  not  impair  the  plaintiffs'  rights. 

The  other  drains  under  the  auwai  are  a  detriment  to  the  plain- 
tiffs, and  our  judgment  is  that  they  must  be  removed  aud  the  holes 
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through  which  they  pass  stopped  up.  The  use  of  the  rotary  pump 
must  he  discontinued.  The  banks  of  the  auwai  must  be  restored 
so  that  it  will  hold  the  water  on  the  lower  side  and  be  sufficiently 
wide  for  a  person  to  walk  on  it  while  going  to  and  fro  in  cleaning 
the  ditch  or  seeing  to  the  supply  of  water. 

S.  B.  Dole,  for  plaintiflfs. 

A.  S.  Hartwellf  for  defendant. 

Honolulu,  November  8,  1884. 


UN  WONG,  Administrator,  w.  KAN  CHU  et  al. 

Exceptions  to  Bulinos  of  McCULiiY,  J. 

October  Term,  1884. 

JuDD,  C.  J.;  McCuLiiY  and  Austin,  J  J. 

SJeotment  under  our  statute  is  not  merely  a  possessory  action ;  it 
tries  the  title  as  well.  It  is  enough  to  show  that  the  persons  in 
actual  occupancy  are  holding  under  the  adverse  claimants  in  the 
suit. 

"Where  plain  tiff  claimed  the  whole  land,  but  the  verdict  was  for  an 
undivided  half ;  held  the  verdict  was  proper ;  following  Nahinai 
vs.  Ijai,  3  Hawn.,  317. 

A.  surviving  partner  holds  partnership  property  to  pay  firm  debts, 
after  which  the  share  of  the  deceased  partner  goes  to  his  heirs  or 
administrators. 

Opinion  op  the  Court,  by  Judd,  C.  J. 

This  is  an  action  of  ejectment  by  the  administrator  of  the 
estate  of  Pauoa,  deceased,  to  recover  possession  of  certain  prem- 
ise&»  on  Hotel  street,  Honolulu,  claimed  by  plaintiff  under  an  un- 
expired lease  from  Kaanaana,  defendant. 

The  case  was  tried  at  the  July  Term,  1884,  of  this  Court,  and 
resulted  in  a  verdict  for  plaintiff  for  one  undivided  half  of  the 
land. 
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It  appears  by  the  evidence  that  defendants  were  not  in  actaal 
possession  of  the  premises,  but  that  the  defendant  Kan  Chu,  sji 
the  iessee  of  Kaanaana,  had  sublet  the  rooms  in  the  house  on  the 
land  by  the  month  to  various  tenants,  who  are  not  parties  to  this 
suit.  At  Ihe  close  of  the  plaintiff's  evidence,  the  defendants' 
counsel  moved  for  a  non-suit  on  the  ground  that  defendants  were 
shown  not  to  be  in  possession  of  the  premises.  This  was  refused. 
The  question  raised  by  the  bill  of  exceptions  is  whether  this  ruling 
was  erroneous. 

It  is  ur^ed  by  defendant'  counsel  that,  as  ejectment  is  a  pos- 
sessory action,  the  suit  must  be  brought  against  the  person  in  the 
actual  occupation  or  enjoyment  of  the  laud.  Many  authorities 
are  cited  to  sustain  this  view.  Sedgwick  and  Wait,  Trial  of  Title 
to  Land,  Sec.  231.     Tyler  on  Ejectment,  p.  471,  and  cases  cited. 

By  our  statute  law  ejectment  is  not  merely  a  possessory  action. 
It  tries  the  title  as  well.  The  langu-ige  of  Sec.  1118  of  the  Civil 
Code,  in  giving  a  form  of  the  complaint,  is :  <<  In  actions  to  re- 
cover at  law  any  specific  share  or  interest,  or  right  to  property, 
real  or  personal  in  kind,  as  in  cases  of  replevin  or  of  ejectment," 
and  the  form  of  declaration  is  given.  The  form  requires  the 
plaintiff  to  give  the  metes,  bounds*,  quantity  and  locality  of  the 
land,  and  to  sUxte  the  kind  of  title  claimed  by  liim.  Ejectment^ 
then,  may  be  used  to  recover  real  property,  or  any  share,  interest 
or  right  therein. 

We  think  it  sufficient  for  the  plaintiff  to  show  that  the  persons 
in  actual  occupancy  of  the  premises  are  holding  under  the  de- 
fendants, who  are  the  adverse  claimants.  Such  is  this  case.  See 
Sedgwick  and  Wait,  Sec.  236  ;  Hind  vs.  Tattle,  2  D.  Chip.,  VL 
43;  Smith  vs.  JVafker,  18  Miss.,  684. 

The  defendant  produced  the  lease  to  himself  from  Kaanaana 
and  wife,  dated  1st  March,  1884,  and  plaintiff  showed  that  the 
premises  were  occupied  by  sub-tenants,  holding  by  the  month, 
paying  rent  to  Kan  Chu. 

We^notite  that  the  New  York  statute  prescribes  that  it  shall 
be  feutHcient  for  the  plaintiff  to  aver  in  his  declaration  in  actions 
of  ejectment,  that  on  some  day  therein  specified,  and  which  shall 
be  afler  his  title  accrued,  he  was  possessed  of  the  premises  in 
question,  etc.,  etc.,  and  that  the  defendant  afterwards  entered 
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into  Buch  premises,  and  that  he  unlawfully  withholds  from  the 
plaintiff  the  possession  thereof,  etc.  The  statute  further  requires 
that,  <<if  the  premises  for  which  the  action  is  brought  are  actu- 
ally occupied  by  any  person,  such  actual  occupant  shall  be  named 
in  the  declaration."    2  Be  vised  Statutes  N.  Y.,  p.  312. 

We  apprehend  that  in  most  Jurisdictions  the  matter  we  are 
discussing  is  settled  by  statute.  Of  course,  the  judgment  will 
only  be  operative  against  such  persons  as  are  made  parties  to  the 
suit.  But  we  do  not  think  that  we  could  sustain  an  action  of 
ejectment  merely  to  settle  the  title  against  an  adverse  claimant 
oat  of  possesbion,  the  possession  of  the  premises  being  shown  to 
be  in  third  persons  holding  adversely  to  the  defendant. 

In  the  case  before  us,  the  writ  of  possession  on  the  verdict  of 
the  jury  for  one  undivided  half  of  the  land  will  let  the  plaintiff 
in  to  the  enjoyment  of  half  the  rents  paid  by  the  sub-tenants,  as 
a  co-tenant  of  Kan  Chu,  and  to  possession  of  an  undivided  half  of 
the  premises,  when  these  tenancies  expire.  W©  think  th^  Court 
was  right  in  refusing  a  non-suit. 

The  next  question  raised  by  the  exceptions  is,  whether  the 
Ck)urt  erred  in  refusing  to  charge  that  <*  no  verdict  can  be  given 
for  an  undivided  half,  because  no  demand  was  shown.'*  The  de- 
fendant admitted  at  the  trial  that  plaintiff  had  demanded  that 
possession  of  the  premises  be  delivered  up  to  him.  The  plaintiff 
claims  in  his  declaration  the  possession  of  the  entire  premises. 
He  recovered,  by  the  verdict,  an  undivided  half.  That  such  a 
verdict  can  be  sustained  was  decided  by  this  Court  in  Nalwiai  vs, 
Laiy  3  Hawn.,  317.  In  that  case  the  plaintiffs  claimed  the  entire 
estate,  but  the  evidence  showed  that  they  and  defendant  were  co- 
heirs, and  asked  for  and  recovered  a  verdict  for  a  moiety  only. 
The  Court  ordered  judgment  on  the  verdict. 

The  remaining  question  requires  for  its  complete  understanding 
a  fall  statement  of  the  facts  of  the  case. 

Kaanaana  leased,  by  an  instrument  recorded  9th  August,  1879, 
but  dated  the  1st  September,  1879,  a  house  on  the  premises  in 
dispute,  to  Pauoa,  for  a  term  of  ten  years,  and  by  an  instrument, 
dated  27th  August,  1879,  and  recorded  same  day,  Pauoa  sold  and 
assigned  to  Moon  Hop  (who  is  also  known  as  Man  Hop,  and  also 
as  Yee  Man),  a  half  of  his  interest  in  the  lease  of  Kaanaana,  and 
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the  instrument  declares  that  <<  henceforth  Moon  Hop  has  become 

a  partner  with  me,  and  the  rents  and  profits  received  are  to  be 

}; ;'  divided  equally,  one-half  to  me  and  one-half  to  Moon  Hop,  and 

o'  so  also  the  expenses  laid  out  on  the  buildings  and  appurtenances, 

'l.  one-half  is  to  be  borne  by  me  and  one-half  by  Moon  Hop." 

j;^  Further,  Kaanaana,  by  an  instrument  dated  the  8th  February, 

J  '  1880,  and  recorded  on  the  14th  February,  1880,  leased  to  Pauoa 

for  ten  years  what  was  left  unleased  of  the  premises,  and  merg^ed 

r.  therein  the  house  included   in  the  former  lease.     By  an  instra- 

V  ment  dated  the  6th  January,  1880,  Pauoa  sells  and  assigns  to  Man 

Hop  one-half  of  his  right  in  the  lease  of  Kaanaana  to  himself, 

and   declares  that  «Man  Hop  has  come  in  as  a  partner  of  mine, 

and  has  an  interest  in  my  rights  in  the  house  lot,  for  which  the 

'   ..  lease    was   made,  on  the   8th   February,  1880,  and  hereby  Man 

«  .  Hop  has  authority  to  manage  all  the  personal  property  of  us  two." 

Pauoa  went  to  China,  and  died  in  1881.      Plaintiff,  Un  Wong, 
<  is  his  Administrator.     Demand  was  made  in  February,  1884,  by 

Kaanaana's  attorney,  of  Man  Hop  (Yee  Man)  for  rent.  A  settle- 
ment of  this  and  other  matters  in  controversy  w<is  arrived  at, 
which  was  signed  by  Kaanaana  and  Yee  Man  (Exhibit  F).  It 
recites  that,  whereas  Kaanaana  has  brought  a  suit  against  Yee 
Man  for  $1,763  68  for  money  loaned,  and  for  rent  of  the  premises 
in  dispute,  and  Yee  Man  claims  to  be  allowed  $993  05  for  goods, 
board  and  lodging,  etc.,  for  Kaanaana  and  family;  the  parties 
settle  the  matter  in  controversy  as  follows: 

1st.  <<  Said  Yee  Man  hereby  surrenders  all  claim  to  said  premi- 

^  ses,  on  Hotel  street,  being  the  same  more  particularly  mentioned 

and  intended  to  be  demised  in  two  certain  leases  of  said  Kaana- 

^  ana  to   Pauoa  (Pa  Wong),. dated  respectively  September  1,  1879, 

recorded  liber  58,  page  465,  and  February  8,  1880,  recorded  liber 
61,  page  87,  and  further  releases  all  claim  of  or  under  or  by  virtue 
of  said  claim  of  $993  05,  and  hereby  admits  that  he  is  indebted 
.    '  to  said  Kaanaana  in  the  sum  of  $1,000,*'   for  which  he  gives  his 

note,  etc. 

2d.  Kaanaana  withdraws  his  suit  and  pays  costs,  and  also  a 
mortgage  of  Yee  Man's  to  one  Hung  Chung,  of  $700,  etc. 

It  is  claimed   by  defendant' i^  counsel  that  as  Pauoa  and  Yee 
Man  were  partners  in  the  leaseholds,  this  property   became,  on 
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the  death  of  Pauoa,  vested  in  Yee  Man  as  the  survivingr  partner  ; 
that  Yee  Man  held  the  leaseholds  for  the  purpose  of  winding  up 
the  firm,  and  he  did  so  by  the  instrument  above  referred  to ;  that 
Yee  Man  surrendered  the  interest  of  his  deceased  partner,  as  well 
as  his  own,  to  Kaanaana;  that  the  administrator  cannot  bring 
this  action. 

It  is  in  evidence  that  the  parties  to  the  surrender  knew  of  the 
exlHtence  of  the  claims  of  Pauoa's  relatives,  but  that  it  was 
executed  in  defiance  of  them.  Also,  that  the  sum  of  $993  05 
allowed,  included  and  settled  all  claims  for  rent  by  Kaanaana 
against  the  Pauoa  lease.  Also,  that  the  $1,000  for  which  Yee 
Man  gave  his  note,  was  for  money  loaned  Yee  Man,  and  which 
he  expended  on  his  private  account,  not  connected  with  Pauoa. 

The  general  rules  of  law  in  regard  to  partnership  property  are 
well  settled.  The  surviving  partner  has  the  title  of  the  firm 
property,  and  holds  it  in  trust  to  pay  fifm  debts,  and  when  the 
debts  are  settled,  the  property,  if  real,  passes  to  the  heitfe  of  the 
deceased  partner,  and  if  personal,  to  the  administrator. 

In  the  case  at  bar,  the  partnership  debts,  i.  6.,  the  rents  due, 
were  paid  5y  Yee  Man  in  the  settlement  with  Kaanaana;,  but  the 
larger  amount  due  by  Yee  Man  was  for  private  account.  The 
title  in  what  remained,  to  wit,  the  one-half  interest  in  the  un- 
expired term,  passes  to  plaintiff,  as  administrator.  The  surrender 
does  not  cover,  in  express  terms,  the  interest  of  Pauoa  in  the 
leasehold,  and  Yee  Man  did  not  undertake  to  execute  it  in  a 
manner  so  as  to  bind  him  as  surviving  partner.  To  extend  by 
implication  the  surrender  so  that  it  shall  include  the  interest  of 
Pauoa,  for  which  no  consideration  was  passed  to  his  representa- 
tive, would  not  be  just.  By  the  instrument  of  surrender,  Yee 
Man  sold  to  Kaanaana  his  Interest  in  the  partnership  property 
(the  lease),  but  that  does  not  make  Kaanaana  a  partner  of  Pauoa 
or  his  representatives.  The  sale  by  Yee  Man  of  his  interest  in 
the  partnership  property  puts  it  now  out  of  his  power  to  any 
longer  act  as  surviving  partner.  He  has  paid  the  partnership 
debts  and  sold  his  interest  This  winds  up  the  partnership,  and 
the  interest  of  the  deceased  partner  then  became  the  property  of 
personal  representatives.  Chancellor  Kent,  in  3  Kent  Com.,  37, 
says  :   <<0n  the  death  of  one  partner,  his  representatives  become 
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tenants  in  common  with  the  survivor ;  and  with  respect  to  choies 
in  action,  survivorship  so  far  exists  at  law,  that  the  reme^iy  to 
reduce  them  into  possession  vests  exclusively  in  the  survivor,  for 
the  benefit  of  all  the  parties  in  interest."  «  The  interest  of  each 
partner  in  the  partnership  property  is  his  share  in  the  surplus, 
after  the  partnership  accounts  are  settled  and  all  just  claima  are 
satisfied." 

The  lease  must  be  treated  as  the  surplus,  for,  as  we  have  seen, 
the  debts  were  paid  and  the  share  of  one  partner  sold. 

We  think  the  words  in  the  assignment  by  Pauoa  to  Yee  Man 
are  insufficient  to  create  a  power  coupled  with  an  interest,  with 
the  incident  of  irrevocability  of  such  a  power,  and  therefore  that 
the  acts  of  Yee  Man,  in  consenting  that  the  sub-tenants  should 
attorn  to  Kaanaana's  new  lessee,  Kan  Chu,  do  not  bind  the  repre- 
sentatives of  his  deceased  principal,  Pauoa. 

The  defendant,  Kan  Cbu,  is  not  in  the  attitude  of  a  bona  fide 
purchaser  for  value.  He  is  a  lessee,  with  notice  of  a  prior  leasey 
for  ^t  is  recorded. 

The  exceptions  are  overruled. 

Kinney  &  Peterson,  for  plaintiffs. 

A.  aS'.  HartweUf  for  Kan  Chu. 

W.  'B,  Austin,  for  Kaanaana  and  wife* 

Honolulu,  November  21,  1884. 
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W.  C.  PEACOCK  V8.  J.  H.  LOVEJOY  €^  at. 
Writ  op  Error  to  Police  Court,  Honolulu. 
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October  Term,  1384 

JuDT>,  C.  J.;  McCuLLY  and  Austin,  J  J. 

A  Writ  of  Error  lies  from  the  Supreme  Court  to  Police  Courts.    Kc^ 
lakaua  vs,  Harris^  3  Hawn.,  27,  reversed. 

A  writ  of  error  brings  up  only  errors  of  law  which  appear  on  the  rec- 
ord ;  an  appeal  may  consider  errors  of  fact  as  well  as  of  law^ 

Voluntary  bankruptcy  of  lessee  is  not  a  breach  of  covenant  not  to  as- 
sign without  consent  of.  lessor. 

Decision  of  Police  Court  affirmed. 

Opinion  of  the  Court,  by  Austin,  J. 

This  case  comes  here  on  writ  of  error  from  the  Police  Court. 

The  action  was  brought  to  recover  summary  possession  of  land 
leased  by  the  landlord,  upon  ground  of  a  forfeiture  by  the  tenant 
for  breach  of  a  covenant  in  the  lease  not  to  assign  without  the 
written  consent  of  the  landlord.  The  lessee,  without  such  con- 
sent, filed  a  petition  in  bankruptcy  and  is  now  bankrupt  and  the 
defendants  are  his  assignees.  The  Court  below  held  such  act  was 
not  a  breach  of  the  covenant  referred  to,  and  gave  judgment  for 
the  defendants.  The  plaintiff  failed  to  appeal  in  time  as  allowed 
by  the  statute,  and  subsequently  was  allowed  this  writ  of  error. 
The  counsel  for  defendants  moved  that  the  writ  be  quashed. 

The  first  question  presented,  therefore,  is  whether  a  writ  of  error 
will  lie  in  the  case.  The  defendants'  counsel  claims  that  the  law 
is  stare  decisis  in  his  favor,  in  the  case  of  D.  Kalakaua  et  al,  vs. 
C.  C.  Harris,  3  Hawaiian,  27.  That  decision  was  made  in  1867, 
and  has  not,  that  we  are  aware  of,  been  questioned  since.  The 
plaintiff's  counsel  clui  ns  that  the  decision  was  ah  error  and  should 
now  be  reconsidered  and  reversed.  As  has  been  announced  lately 
by  this  Court,  such  a  reversal  should  be  made  with  extreme  cau- 
tion, and  only  where  on  reconsideration  it  seems  manifest  that  & 
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mistake  or  error  occarred.    With  this  prineiple  in  view  we  have 
examined  with  care  the  decision  made. 

By  Sections  1157  to  1160,  inclusive,  of  the  Civil  Code,  a  writ  of 
error  may  issue  fiom  any  Justice  of  the  Supreme  Court  to  the  Po- 
lice Justices  within  six  months  after  entry  of  Judgment,  if  the 
execution  thereon  has  not  been  fully  satisfied.  By  Sec.  948  of  the 
Civil  Code  an  appeal  in  twenty-four  hours  may  be  taken  from  a 
judgment  in  summary  proceedings  in  the  lower  Court  to  a  Circuit 
Judge  or  to  the  Supreme  Court.  By  Sec.  1006  of  the  Civil  Code 
any  party  may  appeal  in  any  case  from  the  decision  of  a  Police 
Justice  to  the  Circuit  Court  or  to  the  Supreme  Court  within  ten 
days  after  decision  rendered.  These  separate  sections  were  passed 
simuUaneously  in  the  Civil  Code  of  1859. 

In  1874  the  office  of  Circuit  Judge  of  Oahu  was  abolished,  and  a 
Judge  of  the  Supreme  Court,  as  the  Intermediary  Court,  was  as- 
signed to  perform  some  of  the  duties  of  the  former  Circuit  Judge 
and  Court.  But  the  remedies  for  errors  of  Judgments  of  Police 
Courts  remain  now  what  they  were  in  1859. 

The  appeal  from  a  Judgment  in  summary  proceedings  would 
doubtless  be  governed,  by  Sec.  948,  because  specially  mentioned 
therein.  Sec.  1006  would  not  apply  to  that  case;  but  with  this 
exception  the  different  sections  may  well  stand  together.  It  is 
impose ible  to  say  that  either  section  abrogates  or  repeals  the  other. 

A  writ  of  error  brings  up  only  errors  of  law  which  appear  upon 
the  record  sent  up  and  must  be  granted  before  execution  is  col- 
lected, while  an  appeal  may  consider  errors  of  fact  as  well  as  of 
law.  The  writ  gives  time  to  discover  errors  of  law  which  the 
hurry  incident  to  an  appeal  may  have  caused  to  be  overlooked 
The  different  remedies  seem  wise  and  consistent. 

On  looking  at  the  case  in  3d  Hawaiian  we  find  the  only  case 
cited  in  the  opinion  to  be  Savage  vs,  Gulliver^  4  .Mass.,  177.  That 
case  was  one  where  a  writ  of  error  to  the  Supreme  Court  from  the 
Judgment  of  a  Justice  of  the  Peace  was  quaefhed  because  an  appeal 
was  allowed  by  the  statute  of  1783  to  the  Court  of  Common  Pleas. 
At  the  time  this  statute  was  passed  the  right  to  a  writ  of  error 
existed,  and  Chief  Justice  Parsons  held  that  «<the  statute  in  giv- 
ing an  appeal  has,  in  our  opinion,  taken  away  by  a  reasonable  im- 
plication the  remedy  by  error,  unless  in  cases  where  the  ag^rrieved 
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party,  without  any  Uzches  on  his  part,  could  not  avail  himself  of 
ED  appeal." 

Manifestly  this  case  is  not  in  point  to  sustain  the  decision  in  the 
8d  Hawaiian.  With  deference,  we  think  the  Court  overlooked 
the  distinction  between  the  two  cases,  and  committed  an  error 
which  it  is  our  duty  now  to  correct,  and  we  therefore  sustain  the 
issuing  of  the  writ 

This  conclubiou  brings  us  to  the  question  on  the  merits  whether 
a  voluntary  petition  in  bankruptcy,  by  the  lessee  in  a  lease  without 
consent  of  the  lessor,  is  a  breach  of  the  covenant  by  the  lessee  not 
to  assign  without  consent  of  the  lessor. 

By  Sec.  962  of  the  Civil  Code  every  person  owing  honest  debts 
to  the  amount  of  $1,000  finding  himself  insolvent  may,  under 
oath  before  a  Justice  of  the  Supreme  Court,  declare  himself  a  bank- 
rupt Assignees  are  appointed  by  the  choice  of  the  creditors,  and 
thereafter,  by  Sec.  974,  the  Juistice  shall  direct  the  Marshal  to 
assign  all  the  bankrupt's  property  to  the  assignees. 

The  plaintiff's  counsel  admits,  and  the  authorities  are  undis- 
puted, that  the  involuntary  bankruptcy  of  such  a  lessee  would  be 
no  breach  of  the  covenant  not  to  assign  ;  but  he  claims  that  by  a 
voluntary  petition  the  lessee  in  this  case  has  caused  the  assign- 
ment to  be  made  and  thereby  his  lease  is  subject  to  forfeiture.  If 
this  be  so,  then  the  remedy  of  an  honest  debtor  who  holds  such  a 
Lease,  to  declare  himself  a  bankrupt,  and  thereby  try  to  be  Just  to 
all  his  creditors,  is  cut  off,  except  at  the  expense  of  losing  to  them 
and  to  himself  a  lease,  which  may,  as  claimed  in  this  case,  be  the 
most  valuable  asset  he  has  for  the  payment  of  his  debts.  This 
seems  unreasonable. 

Literally,  the  execution  of  such  an  assignment  in  involuntary  as 
well  as  in  voluntary  bankruptcy,  if  considered  the  act  of  the  bank- 
rupt, is  a  breach  of  the  covenant  which  says  no  assignment  shall 
be  made.  The  covenant  makes  no  exception  for  any  cause.  But 
the  law,  for  the  protection  of  creditors,  has  long  hf^ld  that  invol- 
untary tmnkruptcy  was  not  a  cause  of  forfeiture.  The  holding  in 
voluntary'  bankruptcy  is  not  so  undinjputed,  but  we  think  it  is  suffi- 
ciently clear. 

In  Bemis  vs.  Wilder^  100  Mass.,  446,  the  defendant,  in  Decem- 
29 
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ber,  1866,  filed  his  voluntary  petition  for  the  benefit  of  the  in* 
solvent  laws,  and  thereafter  his  proi>erty  was  assigned  by  the 
Judge  of  insolvency  to  a  chosen  assignee.  The  Court  said  that 
<<it  is  well  Bottled  that  an  assignment,  by  operation  of  law,  passes 
the  estate,  discharged  of  the  covenant,  to  the  assignee ;  and  this 
would  seem  to  be  so,  where  the  transfer  arises  from  voluntary 
proceedings  in  insolvency,  as  distinguished  fron>  proceedings  in 
invitumy  and  where  there  is  no  indication  that  the  proceedings 
are  colorable  merely  for  the  purpose  of  affecting  the  transfer  in 
fraud  of  the  lessor."  This  case  is  exactly  in  point.  See  also 
JSmith  vs.  Putnam^  3  Pick.,  220;  Doe  vs.  Carter ^  8  T.  R.,  57; 
Jackson  vs,  Corliss,  7  Johns.,  530.  In  these  last  two  cases  judg- 
ments were  confessed,  but  not  fraudulently,  and  executions 
thereon  issued  upon  which  the  leases  were  sold. 

See  Taylor's  Landlord  and  Tenant,  Sec.  408.  Doe  vs.  PovdM^ 
6  B.  AC,  308. 

The  plaintiff  relies  on  Shee  vs.  Hale,  18  Vesey,  404.  It  is  not 
in  point,  for  the  Court  there  held,  that  the  intention  of  the  tes- 
tator to  make  the  annuity,  sought  to  be  forfeited  to  creditors,  per- 
sonal  to  his  son,  who  assigned  in  insolvency,  was  undoubted,  and 
60  there  was  a  forfeiture. 

It  is  undisputed  that  a  landlord  may  prevent  the  operation  of 
the  rule  herein  applied  by  stipuluting  that  the  lease  shall  not  so 
pass.  See  Taylor's  Landlord  and  Tenant,  Sec.  409.  Shee  vs. 
Hale,  and  note. 

The  case  of  Hofland  vs.  Cole,  Hurlst.  &  C,  67,  goes  nearest  to 
sustaining  the  plaintiffs'  position,  but  in  important  respects  may, 
we  think,  be  distinguished  from  the  case  at  bar.  The  lessee  in 
that  case  executed  a  voluntary  deed  of  assignment  for  the  benefit 
of  his  creditors,  under  the  new  Bankruptcy  Act  of  1861.  Pol- 
lock, C.  B.,  says  that  formerly  such  an  assignment  was  an  act  of 
bankruptcy  and  void,  and  so  the  lease  was  not  assigned  ;  citing 
the  case  from  5  B.  <&  C,  above  cited  ;  but  that  now,  by  the  new 
act,  such  an  assignment,  if  certain  conditions  were  fulfilled| 
would  be  valid,  and  he  holds  the  assignment  to  be  voluntary,  and 
to  work  a  forfeiture,  those  conditions  having  been  complied  with. 
One  of  these  conditions  was  that  thiee-quarters  in  value  of  the 
creditors,  whose  debts  amount  to  £10  or  upwards,  should  consent 
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So,  whether  the  alignment  would  stand  or  not  was  uncertain. 
If  the  conditions  were  not  complied  with,  the  alignment  would 
be  void.  It  was,  in  effect,  allowing  the  bankrupt,  if  consented 
to,  to  select  bis  own  as^^ignees. 

Our  statute,  Sec.  978,  provides  that  every  assignment  by  an  in- 
solvent, or  one  having  committed  an  act  of  bankruptcy,  except 
upon  a  good  consideration,  to  a  bo?ta  fide  purchaser  having  no 
reasonable  cause  to  believe  him  to  be  insolvent  or  bankrupt,  shall 
be  void.  If,  under  this  condition,  an  assignment  should  stand, 
because  taken  for  value  in  good  faith,  doubtless  the  clause  allow- 
ing forfeiture  would  apply.  But  no  such  assignment  was  made, 
nor  was  any  assignment  directly  made  in  this  case,  and  if  made 
by  implication  it  was  void.  We  think  the  case  of  Holland  vs. 
Cole  not  against  our  conclusion,  but  in  so  far  as  it  may  seem  to  be 
so,  we  believe  it  to  be  error. 

For  these  reasons  the  lease  was  not  forfeited,  and  the  judgment 
of  the  Police  Court  must  be  affirmed. 

jP.  M  Hatch,  for  plaintiff. 

JK.  Pt'eston,  for  defendant. 

Honolulu,  November  21,  1884. 


KAANAANA  et  al.  vs.  J.  L.  RICHARDSON. 
Appeal  from  Water  Commissioners. 

OcJTOBER  Term,  1884. 
JuDD,  Q.  J.;  McCuLLY  and  Austin,  JJ. 

I>ecree  of  Comraissioners  modified. 

Upon  hearing  the  testimony  offered,  and  on  examination  of 
the  record  of  the  Water  Commissioners,  we  are  of  the  opinion 
that  the  decree  of  the  said  Commissioners  should  be  modified,  as 
claimed  by  the  defendant,  namely,  to  the  effect  Ihat  the  plaintiffs 
are  entitled  to  one-half  the  water  of  the  Kolalua  stream  at  night 
only,  from  the  hours  of  5  p.  m.  to  5  a.  m. 

-E7.  Preston,  for  defendant. 

HonoluliSi  November  3,  1884. 
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A.  G.  ELLIS  vs.  G.  N.  WILCOX. 

Exceptions  fbom  Bulings  of  Austin,  J. 

OCTOBEB  Tebm,  1884. 

JUDD,   C.   J.  ;   McCULLY  AND  AUSTIN,  JJ. 

Defendant  bought  of  plaintiff  sixty  shares  in  an  incorporated  com- 
pany ;  and  five  certificates  of  stock,  representing  said  shares,  were 
delivered  to  defendant,  who  handed  them  back  to  plaintifi",  to  be 
exchanged  for  one  certificate  for  the  same  stock,  to  be  made  out 
in  defendant's  name ;  when  the  new  certificate  was  tendered  to 
defendant,  he  refused  to  receive  it: 

Held,  the  sale  was  complete  by  the  defendant  accepting  the  five  cer- 
tificates, and  was  not  rendered  incomplete  by  the  defendant  re- 
turning the  five  certificates  to  be  exchanged  for  one. 

If  there  is  no  confiict  of  evidence  as  to  the  facts,  the  question  of  de- 
livery and  acceptance  in  a  sale  of  personal  property  is  for  the 
Court ;  if  there  is  contradictory  evidencei  the  question  should  be 
left  to  the  jury. 

Exceptions  overruled. 

Opinion  op  the  Coubt,  by  Austin,  J. 

This  action  was  brought  to  recover  $4,200  and  interest,  as  the 
purchase  price  of  sixty  shares  of  the  capital  stock  of  the  Hono- 
lulu Ice  Works  Company,  a  corporation  established  and  existing 
under  the  laws  of  this  Kingdom,  and  claimed  to  have  been  sold 
and  delivered  by  the  plaintiff  to  the  defendant. 

The  action  was  tried  before  Mr.  Justice  Austin  and  a  jury,  at 
the  last  July  Term,  and  a  verdict  was  rendered  for  the  plaintiff, 
as  he  claimed,  and  the  defendant  appeals  to  this  Court. 

The  plaintiff's  and  defendant's  witnesses  disagree  as  to  the 
facts.  Upon  the  plaintiff's  showing,  the  defendant  offered  to 
buy  the  sixty  shares  of  stock  at  $70  a  share,  and  thereupon  five 
regular  certificates  of  the  stock,  aggregating  sixty  shares,  were 
endorsed  by  the  parties  in  whose  names  they  were  issued,  and 
were  handed  by  the  plaintiff  to  the  defendant,  and  he  took  them, 
counted  and  examined  them,  and  stfid  they  were  all  right,  and 
said  he  would  pay  for  them  in  the  morning,  and  then  said  that 
be  would  like  to  have  them  in  one  certificate.     The  phiintiff  thea 


ELLIS  vt.  WILCOX.  287 

said  if  the  defendant  wished  he  would  f^et  the  stock  in  one  cer- 
tificate in  defendant's  name.  The  defendant  thereupon  took  the 
certificates  out  of  his  pocket  and  handed  them  back  to  the 
plaintiff,  who  took  them,  and  thereafter  surrendered  them  at  the 
ofBce  of  the  company,  and  procured  a  certificate  for  sixty  shares 
in  the  defendant's  name,  and  the  next  day  it  was  tendered  to  the 
defendant,  who  refused  to  receive  or  pay  for  it,  whereupon  this 
action  was  brought. 

The  defendant  says  he  made  the  offer  of  $70  a  share  for  the 
stock,  and  the  plaintiff  said  he  would  take  it.  The  defendant 
then  said,  ^<I  did  not  expect  you  to  accept  that  offer,"  and 
plaintiff  said,  « It's  a  bargain."  That  when  the  plaintiff  had 
endorsed  the  certificates,  he  came  up  to  defendant  with  them  iu 
his  hand,  and  counted  out  sixty  shares.  Defendant  said,  <<  I 
don't  want  them  ;  I  don't  know  what  to  do  with  them."  Plaintiff 
said,  <<  I  will  get  them  changed  for  a  new  certificate,"  and  started 
for  the  door.  Defendant  said  again  that  he  did  not  want  the 
stock,  and  the  next  day  declined  to  receive  or  pay  for  the  new 
certificate  for  sixty  shares  on  its  being  tendered  to  him. 

The  questions  in  the  case  arise  on  exceptions  to  the  Judge's 
charge. 

The  Judge  charged  that  the  sale  was  complete  upon  the  de- 
fendant's acceptance  of  the  endorsed  shares,  with  the  intention  to 
appropriate  them  to  his  own  use,  and  tliat  his  returning  them  for 
the  purpose  of  having  them  replaced  by  a  new  certificate  in  his 
own  name,  was  not  enough  to  make  the  sale  incomplete.  This 
was  excepted  to,  upon  the  ground  that  it  assumed  that  such  in- 
tention was  proven  or  admitted,  and  left  nothing  for  the  jury  to 
find,  either  upon  the  direct  facts  testified  to,  or  upon  the  infer- 
ence to  be  drawn  from  those  facts. 

In  considering  this  exception,  or  any  exception,  to  a  charge^ 
the  charge  must  be  looked  at  as  a  whole.  Another  point  stated 
to  the  Jury  by  the  Court  was  that  if  the  factSvwere  as  shown  by 
ibe  defendant,  the  verdict  must  be  in  his  favor,  and  whether 
that  were  so,  or  the  facts  were  as  shown  by  the  plaintiff,  was  lefl 
to  the  jury,  so  that  exception  as  a- whole  is  untenable. 

The  only  point  of  moment  to  be  examined  is  the  last  clause  ex* 
eepted  to,  that  the  return  of  the  five  certificates,  to  be  exchanged 
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for  one  in  defendant's  own  name,  was  not  enough  to  make  the 
sale  incomplete. 

IThe  authorities  cited  hy  defendant's  counsel  are  ample,  and 
unquestioned  by  us,  that  if  in  a  contract  of  sale  any  thing  re- 
main to  be  done  by  selection,  by  measurement,  by  alteration  of 
the  thing  sold,  or  by  taking  possession,  the  delivery  may  be  held 
incomplete,  and  the  sale  unaccom  pi  lushed,  and  whether  to  be  so 
held  is  usually  a  question  for  the  Jury. 

Section  1433  of  the  Civil  Code  enacts  that  if  certificates  of  stock 
in  a  corporation  are  issued,  the  stock  may  be  transferred  by  the 
endorsement  and  delivery  thereof.  This  provision  substantially 
accords  with  the  law  in  all  commercial  countries,  so  far  as  we 
have  heard. 

Now,  the  five  certificates  of  stock  aggregating  sixty  shares,  in 
the  hands  of  the  defendant,  were  of  the  exact  commercial  value 
of  the  one  certificate  for  sixty  shares  afterwards  tendered  to  him. 
Having  the  five  in  hand,  the  defendant,  by  surrender  of  them  at 
the  ofiSce  of  the  corporation,  could  require  one  certificate  instead 
thereof,  and,  having  the  one,  could  at  will  require  the  five  for  it. 
Either,  when  in  hand,  includes  the  power  to  get  the  other.  The 
kind  of  paper  the  certificates  are  written  on,  the  nature  of  the 
handwriting,  even  the  words  used,  or  the  date,  or  the  name  of 
the  certifying  ofi)cer  are  of  no  moment ;  if  the  certificate  is  a  legal 
certificate,  it  is  exactly  equivalent  in  value  to  another  or  others  of 
the  same  number  of  shares.  The  material  of  the  certificates  con* 
stitutes  no  part  of  their  value. 

If,  then,  the  defendant,  having  the  five  certificates  in  hand, 
said  they  were  all  right,  and  asked  the  plaintiff  to  get  them  ex- 
changed for  the  one,  he  made  the  plaintiff  his  agent  for  that  pur- 
pose, and  if  the  next  day,  when  the  one  certificate  was  tendered 
him,  he  had  taken  it,  it  would  have  included  the  right  at  any  time 
of  getting  by  surrender  five  certificates  of  the  same  amounts  aod 
worth  the  same  as  those  originally  given  up.  It  is  impossible  to 
conceive  that  the  rule  cited,  of  something  left  to  be  done  which 
renders  the  sale  incomplete,  can  apply  to  this  case. 

If  this  be  so,  then  the  part  of  the  charge  complained  of  was 
right  in  law,  and  but  little  else  remains  of  the  defendant's  case. 

The  defendant  excepts  to  the  instruction  that,  <<if  the  facts 
were  as  testified  to  by  the  witnesses  for  the  plaintiff,  the  plaintiff 
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was  entitled  to  a  verdict  in  hia  favor ; "  and  to  the  instruction 
that  it  <<  was  for  the  Court  and  not  for  the  jury  to  say  what  facts 
constitute  an  acceptance." 

These  exceptions  must  be  treated  as  applied  to  the  facts  of  the 
case  at  bar.  The  charge  was  not  written,  and  we  have  no  short- 
hand reporter.  If  the  literal  words  of  a  charge  are  abstractly 
considered,  many  a  sound  direction  might  be  construed  unsound. 
This  would  not  be  fair  to  the  Court  or  the  litigants. 

The  question  in  the  case  was  whether  there  was  a  delivery  and 
acceptance  of  the  stock. 

In  Match  vs.  Barley,  12  Cush.  27,  Shaw,  C.  J.  says  that  the 
delivery  is  a  question  of  law  on  undisputed  facts.  In  Perkins  V8* 
MinsdaUj  97  Mass.  157,  the  Court  say:  <<If  in  a  contract  to 
sell,  the  conversation  was  chiefly  oral,  not  absolutely  distinct  in 
its  terms  or  consistent  in  its  different  parts,  and  its  effect  partly 
depends  on  inference  to  be  drawn  from  it,''  the  question  goes  to 
the  jury. 

In  Merchants  National  Bank  vs.  Bangs j  102  Mass,  291,  the 
Court  say,  in  a  case  where  the  question  was  as  tu  the  sale  and 
delivery  of  car-loads  of  corn:  <•  Practically,  the  diflBculty  is  to 
ascertain,  when  the  evidence  is  meager  or  equivocal,  what  the 
real  intention  of  the  parties  was  at  the  time.  It  is  properly  a 
question  of  fact  for  the  jury,  under  proper  instructions,  and  must 
be  submitted  to  them,  unless  it  is  plain  as  matter  of  law  that  the 
evidence  will  justify  a  finding  but  one  way." 

In  Lane  vs.  Old  Colony  B.  R.  Company y  14  Gray  143,  in  an 
action  of  replevin,  where  defendant  claimed  a  special  lien  for 
balance  of  freight  unpaid,  the  facts  were  undisputed,  and  the 
Court  held,  &s  matter  of  law,  that  the  lien  was  good. 

In  Hardy  vs*  Potter,  10  Gray  89,  the  Court  charged  that  if  cer- 
tain facts  were  true,  they  would  constitute  a  delivery,  and  it  was 
held  right. 

In  Wood  vs.  Tassellf  6  Q.  B.  234,  quoted  from  in  Benjamin  on 
Sales,  Section  681,  the  suit  was  for  delivery  of  hops,  part  of  a 
larger  quantity  in  warehouse  of  one  Fridd.  The  plaintiff  was 
informed,  after  the  sale,  that  the  hops  were  at  Fridd's,  and  went 
there,  and  had  them  weighed  and  took  away  part,  and  before  he 
went  for  balance^  they  were  seized  by  a  creditor  of  the  vendor ; 
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held  that  the  delivery  by  defendant  was  all  he  was  bodnd  to 
make.  In  this  case  it  is  worth  remarking  that  Liord  Denman,  in 
delivering  the  judgment,  said :  « I  was  induced  by  some  degree 
of  importunity  to  leave  it  as  a  question  to  the  Jury  whether  th6 
defendant  ought  not  to  have  given  the  plaintiff  a  delivery  order, 
though  not  expressly  required  in  performance  of  his  contract 
We  all  think  that  I  was  wrong  in  so  submitting  the  matter  to 
them,  and  that  the  correct  course  would  have  been  to  direct  them 
that,  under  the  circumstances,  Fridd  held  the  hops  as  agent  for 
the  plaintiff!"  See  also  Bei^amin  on  Sales,  Sections  679,  682  to 
693;  362. 

These  cases,  and  others  like  them,  of  which  there  are  many, 
are  decisive  of  the  question  at  bar.  In  frequ^ut-  instances 
whether  there  is  a  delivery  and  acceptance  is  a  matter  of  un- 
certainty, and  then  the  decision  should  be  left  to  the  Jury.  There 
are  cases  which  hold  that  whether  there  are  delivery  and  accept 
ance  are  questions  for  the  Jury,  but  those  cases  are   where  the 

evidence  is  doubtful  or  equivocal. 

* 

Where  the  article  to  be  sold  is  of  large  bulk,  and  cannot  be 
taken  possession  of  at  one  time,  or  where  it  is  a  part  of  other 
Inerchandise  and  has  to  be  separated  or  measured,  or  where  the 
time  or  method  of  delivery  is  not  sure,  then  what  was  the  in- 
tention of  the  parties  is  obscure,  and  may  well  be  left  to  the 

jury. 

But  the  delivery  of  commercial  paper  or  stock  certificates,  as  in 

this  case,  leaves  room  for  no  such  doubts. 

If  the  sole  proof  had  been,  as  the  plaintiff  showed,  that  he 
pff^red  the  stock  to  the  defendant,  and  the  defendant  said  he 
^ould  take  it,  and  thereupon  the  certificates  were  indorsed  and 
^an.cled  to  the  defendant,  and  then  he  took  them,  and  said  <<  It  is 
fM  right^  and  I  will  pay  for  them  in  the  morning,"  the  delivery 
find  acceptance  would  have  been  complete  as  matter  of  law.  If 
upon  such  sole  facfis  the  jury  had  found  for  the  defendant,  the 
verdict  would  haye  been  set  aside,  as  entirely  against  evidence. 

Jf,  on  the  other  hand,  the  sole  facts  were  as  testified  by  the 
defendant,  and  he  never  hs^d  the  stock  in  his  hand ;  whatever 
else  may  bav^  be^n  said  or  doae  by  him,  there  would  be  no  de- 
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livery  in  law,  and  the  sale  would  be   incomplete,  and  a  verdict 
against  the  defendant  would  have  been  set  aside. 

These  two  hypotheses  were  submitted  to  the  Jury.  Such  sub- 
mission was  beyond  doubt  usual  and  lawful ;  not  to  have  sub- 
mitted it  would  have  been  error.  The  jury  in  this  ease  were 
entitled  to  a  direction  as  to  what  would,  if  found  by  them,  con- 
stitute delivery  and  acceptance,  and  therefore  efititle  the  plaintiff 
to  a  verdict. 

The  jury,  after  long  deliberation,  delivered  a  verdict  for  the 
plaintiff,  thereby  finding  that  the  facts  testified  to  in  his  behalf 
were  true. 

This  verdict  cannot  be  gainsaid. 

One  item  of  the  charge,  given  at  the  defendant's  request,  was 
that  <<  there  must  be  an  actual  receipt  by  the  buyer,  with  the 
ultimate  intention  on  his  part  to  approjpriate  the  stoclc  to  his  ex- 
clusive use,  and  to  place  it  under  his  exclusive  control ;  otherwise 
there  is  no  acceptance  ;  and  that  the  seller  must  have  so  divested 
himself  of  the  possession  of  the  property,  and  the  buyer  must  be 
so  vested  with  it  as  to  become  the  absolute  owner,  discharged  of 
all  lien  for  the  purchase  money  on  the  part  of  the  seller." 

The  defendant's  counsel  claims  that  upon  this  instruction  the 
evidence  does  not  sustain  the  verdict,  and,  further,  that  it  is  in- 
consistent with  the  other  instruction  given. 

If  what  we  have  said  as  to  those  instructions,  and  as  to  the 
verdict,  are  right,  then  the  last  instruction  was  not  inconsistent 
with  the  others  given. 

On  all  the  points  in  the  case  the  verdict  must  be  sustained. 
Exceptions  overruled.     Judgment  affirmed. 

F.  M,  Hatnh^  for  plaintiff. 

A.  tS',  Hartwellj  for  d.ef»^ndant 

Honolulu,  November  24,  1884. 

See  Wilcox  V8.  EUU,  post, 
80 
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BISHOP  &  CO.  vs.  COMMISSIONERS  OF  CROWN  LANDS. 

Exceptions  from  Rulings  of  Austin,  J. 

OCTOBEB  Term,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

Payment  of  rent  to  the  Land  Agent  of  the  CommissionerB  of  Crown 
Lands  binds  the  Board. 

Receipt  of  rent  by  lessor,  after  breach  of  covenants  of  lease  known  to 
him,  is  a  waiver  of  the  breach. 

Assignee  of  the  lessee  may  sue  lessor  for  breach  of  covenant  of  quiet 
enjoyment. 

Exceptions  overruled. 

Opinion  of  the  Court,  by  Judd,  O.  J. 

This  is  an  action  to  recover  the  sum  of  $8,000  damages  for 
breach  of  covenant  of  quiet  enjoyment  in  a  lease  niade  by  the 
Commissioners  of  Crown  Lands  of  the  premises  in  Ilonolalu 
known  as  << Honolulu  Hale." 

The  complaint  in  effect  states  that  the  lease  was  made  on  the 
27th  of  December,  1880,  to  Whitney  and  Robertson  for  the  term 
of  ten  years  from  1st  of  January,  1881.  On  the  1st  of  Januaryi 
1882,  Whitney  sold  his  interest  in  the  lease  to  Robertson,  and  on 
the  12th  of  January  Robertson,  with  the  consent  of  the  defend- 
ants, assigned  the'  lease  to  plaintiffs  by  way  of  mortgage.  The 
lease  contains  a  full  covenant  for  the  quiet  enjoyment  during  the 
term  against  the  lawful  claims  of  all  persons.  By  a  decree  of  the 
Supreme  Court,  Ruth  Keelikolani  and  Emma  Kaieleonalani  were 
decided  to  have  lawful  right  and  title  In  fee  to  the  said  demised 
premises,  and  they  evicted  the  plaintiffs  from  the  premises,  and 
the  defendants'  covenant  for  quiet  enjoyment  has  been  broken  and 
the  lease  has  become  of  no  value. 

The  complaint  also  alleges  that  the  defendants  had  never  re- 
entered for  the  purpose  of  enforcing  any  forfeiture  for  breach  of 
condition,  and  that  all  forfeitures  have  l)een  waived  by  defendants. 

The  lease  contains  a  covenant  by  the  lessees  not  to  assign  the 
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premises  without  the  written  consent  of  the  lessors,  and  a  right  of 
re-entry  on  breach.  It  was  proven  in  evidence  that  $200  rent, 
accruing  since  the  assignment  to  Bishop  <&  Co.,  was  paid  bjr  Rob- 
ertson and  accepted  by  one  of  the  defendants,  the  Land  Agent  and 
Commissioner. 

The  Jury  rendered  verdict  for  plaintiffs  for  the  amount  claimed* 

At  the  trial  the  presiding  Justice  ruled,  on  objection  to  the  in- 
troduction of  the  evidence,  that  the  written  consent  to  the  assign- 
ment to  the  plaintiffs  by  the  Crown  Commissioner  and  Land  Agent 
alone  was  insufficient,  but  that  the  receipt  by  the  defendants,  as 
stated,  of  rent  accruing  after  the  assignment  was  made,  operated 
as  a  waiver  of  the  breach  of  the  condition  in  the  lease  not  to  assign. 

It  is  contended  by  defendants'  counsel  that  this  is  erroneous 
and  the  plaintiffs  are  not  entitled  to  recover  in  this  action  because 
there  is  no  privity  of  contract  between  them  and  the  defendants. 
The  payment  of  rent  was  not  made  by  plaintiffs  as  the  assignees 
of  the  lessee  Robertson,  and  so  it  does  not  constitute  a  waiver,  nor 
recognize  their  rights  under  the  lease. 

We  think  that  payment  of  rent  to  the  Land  Agent,  under  the 
statute  creating  the  Commissioners  of  Crown  Lands,  binds  the 
Board.  It  is  not  required  of  a  lessee  that  he  shall  secure  the  re- 
ceipt of  the  entire  Commission. 

The  naked  question  of  law  remains  as  to  the  effect  of  this  ac- 
ceptance of  rent.  In  Woods'  L.  and  T.,  Sec.  323,  it  is  laid  down 
that  «<an  assignment,  even  when  expressly  forbidden  by  the  lease, 
and  when,  by  the  terms  of  the  lease,  a  forfeiture  is  provided  for 
its  breach,  is  nevertheless  valid  and  passes  the  estate  to  the  as- 
signee subject  to  the  consequences  of  the  breach,  and  the  landlord 
may  waive  the  forfeiture  either  expressly  or  impliedly,  by  per- 
sonally accepting  rent  that  accrues  subsequent  to  the  assignment, 
knowing  the  fact  that  such  assignment  has  been  made."  The 
case  in  support  is  Goodright  V6,  Davids,  Cowper,  803.  Here  Lord 
Mansfield  (in  1778)  said :  «  This  case  is  extremely  clear.  To  con- 
strue this  acceptance  of  rent  due  since  the  condition  broken  a 
waiver  of  forfeiture,  is  to  construe  it  according^  to.  the  intention 
of  the  parties.  Upon  the  breach  of  the  condition  the  landlord  has 
a  right  to  enter.  He  had  full  notice  of  the  breach,  and  does  not 
take  advantage  of  it,  but  accepts  rent  subsequently  accrued.    That 
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shows  he  meant  the  lease  should  continue.  .  Cases  of  forfeiture 
are  not  favored  in  law ;  and  where  the  forfeiture  is  once  waived 
the  Court  will  not  assist  it."  In  a  case  in  the  same  volume,  Chen- 
ey  V8.  Batten,  Ashton,  J.,  said:  <<  W)ien  an  ejectment  has  been 
brought  on  the  Statute  of  4  George  for  the  forfeiture  of  a  lease, 
there  being  half  a  year's  rent  in  arrears  and  no  sufficient  distress 
in  the  premises ;  there  acceptance  of  rent  afterward  by  the  land- 
lord has,  I  believe,  been  held  a  waiver  of  the  forfeiture  of  the 
lease ;  which  may  well  be,  for  it  is  a  penalty,  and  by  accepting^ 
the  rent  the  party  waives  the  penalty." 

In  Shattuck  vs.  Lov^oy,  8  Gray,  204,  the  Court  say:  "The 
breach  of  covenant  by  the  lessees,  by  assigning  the  lease  and  per- 
mitting dther  persons  to  occupy  the  premises,  without  the  appro- 

m 

bation  of  the  lessor,  or  those  having  his  estate  in  the  premises,  did 
not  terminate  the  lease  and  revest  the  estate  in  the  lessor  or  his 
assigns." 

In  Rogers  vs,  SnoWj  118  Mass.,  118,  the  Court  held  thata  breach 
of  condition  in  a  lease  which  provides  that,  in  case  the  lessee 
neglects  to  perform  his  covenants,  the  lessor  may,  while  such 
neglect  continues,  enter  upon  the  premises  and  expel  the  lessee, 
and  that  upon  such  entry  the  term  shall  cease,  does  not  work  a 
forfeiture  of  the  lease  without  entry.  The  Court,  per  Morton,  J., 
say  :  «  Under  this  the  lease  may  be  terminated  upon  the  refusal 
to  pay  rent,  at  the  election  of  the  lessor ;  but  it  is  clear  that  un- 
less he  enters  while  the  default  continues  the  lease  remains  in 
force." 

But  to  give  acceptance  of  rent  in  such  cases  the  effect  of  waiver, 
the  lessor  must  be  aware  of  the  assignment. 

In  Qregson  vs.  Harrison^  2  Term,  430,  Ashhurst,  J,  said  that  it 
did  not  appear  that  the  landlord  was  cognizant  of  the  forfeiture. 
«  The  giving  of  the  receipt  by  the  landlord  for  rent  subsequent  to 
the  time  of  the  forfeiture  is  indeed  an  acknowledgment  of  the 
tenancy,  but  that  is  only  where  he  knows  the  act  of  forfeiture  at 
the  time." 

In  the  case  at  bar  the  Commissioner  and  Land  Agent  consented 
in  writing  to  the  assignment  to  the  pLiin tiffs.  This  must  be  held 
to  be  knowledge  of  the  assignment  and  was  notice  to  the  whole 
Board. 
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But  it  IS  urged  upon  us  that  tlie  plaintiffs  have  no  privity  of 
contract  with  defendants  and  consequently  have  no  right  to  bring 
this  action.  By  all  the  authorities  a  covenant  for  quiet  enjoyment 
runs  with  the  land  and  is  therefore  binding  on  the  assignees  of 
the  reversion.  It  may  also  be  rendered  available  by  the  assignees 
of  the  term.     Wood,  L.  and  T.,  Sec.  366. 

Campbell  vs.  Leicis,  8  B.  and  Aid.,  392,  is  a  case  quite  similar 
to  the  one  at  bar.  An  action  for  damages  for  breach  of  covenant 
for  quiet  enjoyment  by  an  as^^lgnee  of  a  lease  was  sustained  on  the 
ground  that  there  was  sl  privity  of  estate  between  him  and  the 
lessor.  Holroyd,  J.,  says:  **1  am  of  opinion  that  this  action  is 
maintainable  upon  the  covenant,  whether  any  estate  remain  in  the 
covenantor  or  not,  for  it  is  a  covenant  running  with  the  land." 
In  this  case  it  was  conceded  that  there  was  no  privity  of  contract. 

The  earlier  case  of  Middlemore  vs,  Goodale^  Cro.  Car.,  508,  had 
decided  where  a  party  grants  an  estate  in  fee,  with  a  covenant  for 
further  assurance,  and  his  grantee  grants  it  over  to  A,  that  A  may 
maintain  covenant  against  the  original  grantor  on  the  ground  that 
a  privity  of  estate  exists  between  them.  The  same  question  arose 
npon  a  chattel  real  and  was  decided  the  same  way  in  Ifoke  vs. 
Awder,  Cro.  Eliz.,  873,  436. 

There  is  privity  of  estate  between  the  defendants  (lessors)  and 
plaintiffs,  who  are  the  assignees  of  the  term,  there  having  been  no 
re-entry  for  breach  of  condition. 

The  exceptions  are  overruled. 

A,  8.  Hartwelly  for  plaintiffs. 

Attomey-Oeneral  Neumann^  for  defendants. 

Honolulu,  December  1,  1884. 
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J.    T.   WATERHOUSE  vs,   J.    D.   SPRECKELS   and  W.  G. 

IRWIN. 

AFFEAIi  FBOM  DECISION  OF  THB  CHIEF  JUSTICE  OK  DEMUBBES. 

October  Term,  1884/ 

JUBD,    C.    J.  ;   McClTliliY  AND  AUSTIN,   JJ. 

PlaintifT,  in  1864,  wrote  to  W.  L.  Green  a  letter  of  apology,  and  aathor- 
ized  him  to  print  and  circulate  100  copies  thereof.  In  1884,  de- 
fendants^ as  plaintiff  alleges,  intending  to  injure  the  character, 
feelings  and  reputation  of  the  plaintiff,  and  without  knowledge  or 
consent  of  said  W.  L.  Green,  published  and  circulated  seveml 
hundred  copies  of  said  letter,  to  the  damage  of  plaintiff  to  the 
amount  of  $50,000. 

Held)  reversing  the  decision  of  the  Chief  Justice,  that  the  time  and 
manner  of  the  publication  complained  of  made  it  a  libel ;  that  ac- 
tion for  a  libel  cannot  be  sustained,  for  it  is  the  plaintiff's  own 
letter ;  and  that  damages  cannot  be  severed,  and  classed  partly  as 
injuries  by  libel,  and  partly  by  unauthorized  publication  of  a 
private  letter. 

Demurrer  sustained. 

Judd,  C.  J.,  dissenting. 

Opinion  of  the  Court,  by  Austin,  J. 

This  is  an  action  to  recover  damages  for  personal  injury.  The 
defendants  demurred  to  the  complaint;  the  Chief  Justice  over- 
ruled the  demurrer,  and  the  defendants  appealed  to  this  Court. 

The  allegations  of  the  complaint,  in  substance,  are  that  the 
plaintiff,  in  1864,  wrote  to  W.  L.  Green  a  letter,  which  is  quoted, 
being  an  apology  for  misstatements  acknowledged  therein  to  have 
been  made  to  injure  the  said  W.  L.  Green,  and  the  firm  of  which 
he  was  a  partner,  in  their  business  and  reputation,  and  in  which 
the  writer  says  that  he  encloses  a  check  for  $300  to  pay  expenses 
in  a  suit  for  slander  then  pending  against  the  writer,  also  to  pay 
for  100  printed  copies  of  the  apology,  should  Mr.  Green  desire  to 
print  the  same,  in  order  to  give  him  opportunity  for  circulating 
them  to  repair  any  injury  which  he  might  have  suffered  by  what 
the  writer  had  said  or  done. 
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And,  farther,  the  complaint  alleges  <<that  on  the  7th  day  of 
Jane,  1884,  the  defendante,  intending  to  ii^jure  the  character, 
feelings  and  reputation  of  the  plaintiff,  did,  without  the  knowl- 
edge or  consent  of  the  said  W.  L.  Green,  or  of  the  plaintiff, 
wrongfully  and  injuriously  print,  publish  and  circulate,  or  cause 
to  be  printed,  published  and  circulated,  a  large  number,  that  is  to 
say,  several  hundred  copies  of  the  said  letter,  and  did  so  wrongs 
fully  and  injuriously  cause  the  said  copies  of  the  said  letter  to  be 
distributed  and  delivered  to  divers  residents  of  Honolulu,  and 
other  persons  residing  in  this  Kingdom."  All  of  which  actions 
and  doings  by  the  defendants,  the  plaintiff  alleges,  were  done  in 
contravention  of  his  private  rights  under  the  laws,  and  to  the 
dam  ige  of  the  plaintiff  to  the  amount  of  $50,000. 

The  first  question  to  be  considered  is  the  nature  of  the  action. 
The  Chief  Justice  held  that  it  is  not  and  cannot  be  treated  as  ap 
action  for  civil  damages  for  a  libel.  On  further  examination  of 
the  complaint  and  the  law,  we  think  that,  under  our  statute,  the 
holding  of  the  Chief  Justice  was  error. 

Our  statute  declares  (Section  1,  Penal  Code)  that  <<  a  libel  is  a 
publication  in  writing,  print,  or  by  a  picture,  statue,  sign,  or  a 
representation  other  than  by  words  merely  spoken,  which  directly 
tend  to  injure  the  fame,  reputation  or  good  name  of  another  per- 
son, and  to  bring  him  into  disgrace,  abhorrence,  odium,  hatred, 
contempt  or  ridicule,  or  to  cause  him  to  be  excluded  from  so« 
ciety."  Sec.  6  declares,  "In  every  prosecution  for  writing  or 
publishing  a  libel,  the  defendant  may  give  in  evidence,  in  his  de- 
fense upon  the  trial,  the  truth  of  the  matter  contained  in  the  pub- 
lication charged  to  be  libelous ;  provided,  however,  that  such  evi- 
dence shall  not  be  deemed  a  justification,  unless  it  shall  be  further 
made  to  appear  on  the  trial  tliat  the  matter  was  published  with 
good  motives,  and  for  Justifiable  ends." 

The  principle  that  in  criminal  prosecutions  for  a  libel  the  truth 
is  no  defense,  unlea^  published  with  good  m>tivesand  for  Justi- 
fiable ends,  is  now  substantially  matter  of  statute  in  England  (6 
and  7  Vict.:  See  Odgers  on  Libel  and  Slander,  390)  and  is  almost 
universally  the  law  in  America  by  statute,  or  constitution,  or  de* 
cision. 

Prior  to  the  statute  of  Victoria  in  EngLand^  since  the  reiga  of 
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James  I,   the  truth   was  no  Justification    in  a  criminal  case. 
2  Kent,  19. 

Bu|;  in  civii  cases  for  libel  or  slander,  for  over  a  hundred  years, 
[«;  the  law  has  been  settled  everywhere  that  the  truth,  when  pleaded 

f  '  and  proved,  is  a  defense,  whether  the  damages  claimed  are  gen- 

eral or  special,  and  however  malicious  the  publication  may  have 
been. 

See  Kent,  pp.  19  and  25 ;  Odgers,  pp.  169  and  289. 

The  reason  of  the  distinction  is  apparent  Criminal  punish- 
ment is  attached  to  libel  because  it  is  believed  to  tend  to  a  breach 
of  the  peace.  Slander  haa  never  been  so  punished,  because  from 
its  comparatively  ephemeral  nature  it  was  held  not  to  endanger 
such  a  breach.  In  civil  actions  for  a  libel,  as  the  very  action 
brought  shows  that  no  breach  of  the  peace  is  likely  or  intended, 
the  truth  is  a  defense.     2  Kent,  pp.  16  and  19. 

In  actions  for  civil  damages  for  a  lit>el,  in  Chitty  and  the  well- 
settled  English  precedents,  the  allegations  are  that  the  libel  is 
false. 

In  the  proofs  at  the  trial,  however,  falsity  need  not  be  first 
shown,  though  averred,  but  truth  comes  in  as  a  defense,  and 
properly  the  averment  of  falsity  should  not  be  required,  nor  io  it 
required  here. 

Odgers,  p.  169. 

Our  statute  defines  a  libel  to  be  a  publication  in  writing,  etc., 
which  directly  tends  to  injure  the  fame,  reputation  or  good  name 
of  another  person,  and  to  bring  him  into  disgrace,  etc. 

It  is  libel  if  it  tends  to  disgrace  a  person,  and  to  injure  him  in 
either  of  the  particulars  named.  Proof  of  injury  in  all  these  re- 
spects'is  not  necessary,  nor  need  it  be  alleged. 

The  allegation  in  the  ca.-je  at  fcmr  is  of  injury  to  the  character, 
the  feelings  and  the  reputittion  of  the  plaintiff.  The  publicatlun, 
as  quoted  in  the  complaint,  is  manifestly  libelous  in  its  nature, 
and  the  time  and  manner  of  its  publication,  as  averred,  after 
twenty  years  of  silence,  against  a  merchant,  a  private  citizen, 
made  it  libel,  punishable  under  our  statute,  whether  true  or  falsa 

The  complaint  positively  affirms  that  the  article  published  is 
true,  but  the  other  statements  alleged,  if  taken  as  true,  show  libel 
of  which  defendants  might  be  convicted  on  indictment     The  de- 
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.  fendants  have  the  benefit  of  the  allegations  in  the  complaint  as 
though  written  in  the  answer ;  and  upon  these  and  upon  all  the 
facts  set  forth,  there  can  be  no  recovery  in  this  action  unless  we 
overturn  the  well-settled  authorities  of  a  hundred  years.  Whether 
published  matter  which  is  counted  on  is  a  libel  depends  upon  its 
nature,  and  not  upon  the  kind  of  action  in  which  it  is  set  forth  or 
upon  its  truth  or  falsehood. 

It  is  also  held  that  an  injunction  to  restrain  the  publication  of  a 
libel  will  not  lie  except  after  verdict  of  a  Jury  declaring  tUe  publi- 
cation to  be  libelous. 

Odgers,  pages  13  and  16,  and  cases  there  cited. 

If  this  action,  therefore,  were  brought  against  the  defendants  to 
restrain  the  further  publication  of  what  manifestly  appears  in  it- 
self to  be  a  libel,  it  could  not  on  that  ground  prevail ;  but  it  may 
be,  under  the  authorities  quoted  by  the  Chief  Justice,  and  by  rea- 
son of  the  plaintiff's  property  in  the  substance  of  the  writing,  as 
its  author,  that  the  defendants  having  it  in  hand,  however  ob* 
tained,  might  because  of  such  property  be  restrained  from  its 
further  publication. 

The  publication,  however,  being  made,  that  act  done,  as  we  have 
shown,  constitutes  it  a  libel,  and  the  damages  thereby  occurring 
are  damages  in  consequence  of  a  libel,  and  cannot  be  otherwise 
recovered  for.  Those  damages  cannot  be  severed,  and  classed 
partly  as  injuries  by  libel  and  partly  by  unauthorized  publication 
of  a  private  letter,  which  might  have  been  enjoined. 

For  these  reasons  the  decision  below  must  be  reversed  and  the 
demurrer  sustained. 

CoNCUBBiNG  Opinion  op  Mr.  Justice  McCully. 

Iti  this  matter  I  arrive  at  the  same  conclusion  with  Mr.  Justice 
Austin,  that  the  demurrer  should  be  sustained,  and  had  written 
my  opinion  ac  somewhat  greater  length  than  is  here  appended. 
It  will  be  unnecessary  to  restate  the  case  a  third  time. 

It  seems  very  clear  that  action  cannot  be  sustained  on  the  com- 
plaint in  this  case  as  for  a  libel*  for  it  is  the  plaintiff's  own  letter. 
The  counsel  for  the  plaintiff  coucedes  this  in  his  argument  before 
us,  although  citing  Cooley  on  Tort^,  p.  208,  note,  for  authority  that 
the  truth  of  the  publication  is  not  always  a  defence  in  civ  J  cases. 
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We  find  this  note  to  be  only  an  expression  of  the  learned  author'^ 
opinion  of  whet  the  law  ought  to  be,  against  his  statement  in  the 
text  of  what  it  is.  He  says  in  the  note:  <«It  is  questionable 
whether  the  law  ought  not  to  hold  truthful  publications  libelous  in 
some  cases  where  they  relate  to  matters  that  no  one  has  any  busi- 
ness to  bring  before  the  public  at  all  and  are  made  wiih  no  other 
purpose  than  to  annoy  and  subject  to  ridicule.  Thus  it  is  conceiv- 
able that  the  most  innocent  acts  in  a  man's  private  life  or  personal 
peculiarities  for  which  he  is  in  no  way  responsible  maybe  so  made 
use  of  by  a  mischievous  person  as  to  destroy  the  comfort  of  life, 
and  it  seems  unreasonable  that  no  personal  redress  can  be  had. 
*  «  *  It  would  seem  that  there  ought  to  be  some  remedy  be* 
Bides  such  as  the  public  authorities  may  see  fit  to  pursue." 

We  have  then  the  opinion  of  this  distinguished  Jurist  that  for 
such  a  class  of  cases  as  he  instances  there  Is  no  remedy  by  civil 
action,  although  contrary  to  a  sense  of  justice.  The  law  in  respect 
to  words  of  most  injurious  character  to  feelings  and  reputation  has 
been  characterized  by  Lord  Campbell  bh  « unsatisfactory,"  and 
Lord  Brougham  would  substitute  the  word  <<  barbarous." 

Chancellor  Kent  says:  « There  is  much  Justice  and  sound  pol- 
icy in  the  opinion  that  in  private  as  well  as  public  prosecutions  for 
libels  the  inquiry  should  be  pointed  to  the  innocence  or  malice  of 
the  publisher's  intentions.  The  truth  ought  to  be  admissible  in 
evidence  to  explain  that  intent  and  not  In  every  instance  to  Jus- 
tify it." 

I  understand  the  effect  of  these  eminent  authorities  to  be  that  a 
plaintiff  cannot  maintain  a  civil  action  for  libel  by  the  publication 
of  his  own  letter,  although  they  regret  that  a  mischievous  or  ma- 
licious publication  may  not  be  a  ground  of  action  for  recovery  of 
damages. 

But  if  it  is  not  to  be  maintained  as  a  libel,  although  It  is  a  pub- 
lication of  and  concerning  the  plaintiff,  what  grounds  of  action 
appear  ?  It  is  clear  by  the  authorities  that  Equity  will  enjoin  the 
publication  of  letters  on  the  ground  of  exposing  private  confidence, 
but  it  does  not  follow  that  if  the  publication  of  the  latter  class  have 
been  made  that  damages  can  be  recovered  for  injury  to  the  feel- 
ings or  reputation  of  the  writer.  There  cannot  be  said  in  the 
present  case  to  be  a  violation  of  confidence,  for  the  writer  had  sent 
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the  letter  with  leave  to  publish  and  it  had  been  published.     There  4 

is  no  allegation  of  a  loss  to  the  writer  by  a  second  publication  and 
bis  claim  is  not  for  loss  but  for  damage  to  reputation. 

The  plaintiff  also  relies  upon  the  provisions  of  Sec.  1116  of  our 
Civil  Code.  This  gives  a  form  in  which  actions  may  be  brought 
upon  unliquidated  demands.  It  is  the  complement  of  the  form 
given  in  Sec.  1100,  for  actions  on  vouchers  certain  or  computable 
by  the  Court,  and  of  the  form  given  in  Sec.  1118  for  the  recovery 
of  specific  property.  It  (Sec.  1116)  covers  the  wide  range  of  all 
common  law  actions  not  coming  within  the  specific  limits  of  the 
other  two.  But  it  cannot  be  considered  that  this  meagre  form 
thereby  dispenses  with  the  application  of  all  the  settled  principles  *^^ 

of  common  law  actions.  If  it  would,  this  action  might  be  treated 
as  a  libel,  whatever  requisites  of  such  an  action,  as  held  by  all  the 
authorities,  it  might  lack.  The  form  leaves  all  these  to  be  main* 
tained  by  this  parenthetical  clause  («  here  set  forth  the  cause  and  ' 

the  manner  in  which  the  ii\]ury  was  done,  circumstantially  with 
the  view  to  proof ") — that  is  to  say,  set  forth  a  legal  cause  of  action 
with  legal  claims  for  damages. 

If  an  action  is  brought  for  a  publication,  it  must  set  forth  legal 
grounds  for  recovery  of  damages,  or  that  such  publication  pro« 
duced  a  loss  to  the  plaintiff.     Failing  this,  the  form  is  empty. 

Dissenting  Opinion  of  Chief  Justice  Judd. 

1  feel  obliged  to  adhere  to  my  former  opinion  on  the  demurrer. 
I  think  that  there  is  a  remedy  in  case  for  the  injury  complained 
of,  distinct  from  the  conventional  action  of  libel ;  and  for  this 
reason  respectfully  dissent  from  the  above  opinions  of  my  learned 
brethren. 

A.  S,  HartweU  and  E.  Preston^  for  plaintiff. 

Paul  Neumann  and  F,  Jf.  Hatch^  for  defendants. 

Honolulu,  December  80,  1884. 

Opinion  of  Chief  Jitsticb  Judd,  Appealed  From. 

This  is  an  ac*tion  on  the  case  to  recover  $50,000  damages,  re- 
sulting to  plaintiff  for  injury  done  by  the  defendants  to  the  char- 
acter, feelings  and  reputation  of  the  plaintiff.  The  declaration 
alleges : 

1.  That  for  thirty  years  and  upwards  the  plaintiff  has  carried 


•  .'.■« 


*  ■  •   .    . 

If. 


I.- 


252  OCTOBER,  1884. 

on,  and  still  carries  on,  the  business  of  a  general  merchant,  im* 
porter  and  retnil  storekeeper  in  the  city  of  Honolulu. 

2.  That  in  the  year  1864  the  plaintiff  had  certain  disputes  and 
differences  with  one  W.  L.  Green,  a  merchant,  then  and  now 
residing  in  Honolulu, 

3.  That  in  order  to  settle  and  arrange  the  said  disputes  and  dif- 
ferences, the  plaintiff  wrote  and  sent  a  letter  to  the  said  W.  L. 
Green,  a  copy  whereof  is  annexed  to  the  complaint,  marked  "A." 

4.  That  by  the  said  letter  the  plaintiff  authorized  Mr.  Green, 
but  no  other  person,  to  print  and  circulate,  should  he  so  desire, 
100  copies,  but  no  more,  of  the  said  letter. 

5.  That  on  the  7th  day  of  June,  of  this  year,  the  defendants, 
Intending  to  injure  the  character,  feelings  and  reputation  of  the 
plaintiff,  did,  without  the  knowledge  or  consent  of  the  said  W. 
L.  Green  or  of  the  plaintiff,  wrongfully  and  injuriously  print, 
publi?sh  and  circulate,  or  cause  to  be  printed,  published  and  cir- 
culated, a  large  number,  that  is  to  say  several  hundred  copies,  of 
the  said  letter,  and  did  so  wrongfully  and  injuriously  cause  the 
said  copies  of  the  said  letter  to  be  distributed  and  delivered  to 
divers  residents  of  Honolulu,  and  othelr  persons  residing  in  this 
Kingdom. 

All  of  which  actions  and  doings  by  the  defendants,  the  plaintiff 
alleges,  were  done  in  contravention  of  his  private  rights  under 
the  laws,  and  to  the  damage  of  the  plaintiff  to  the  amount 
claimed. 

The  defendants  demur,  and  say  that  the  complaint  is  insuffi- 
cient in  law,  and  urge  particularly : 

1.  That  the  complaint  does  not  allege  that  the  letter  published 
Is  untrue  or  defamatory. 

2.  No  special  damages  can  be  recovered,  for  none  are  alleged  to 
have  resulted. 

3.  General  damage  cannot  be  presumed  from  publishing  the 
truth.  The  truth  is  a  complete  ttnd  perfect  answer  to  a  civil  suii 
for  libel. 

TownKend  on  Libel,  p.  211 ;  Odgers  on  Libel,  p.  169- 

4.  The  plaintiff  cannot  recover  nominal  damages,  for  he  has  no 
property  in  the  letter.  .It  is  Mr.  Green,  the  receiver's,  property. 
The  letter  has  no  literary  value.     If  it  had,  it  has  been  given  to 
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the  world  by  the  writer,  and  he  has  not  secured  its  copyrigfht 

5.  The  letter  is  a  part  of  a  Judicial  proceeding  in  the  case  of 
Green  vs,  Waterhouse^  and  no  action  is  maintainable  for  such  a 
publication. 

6.  The  complaint  contains  no  allegation  of  injury  to  plaintiff's 
business. 

The  publication  may  have  been  <<  officious,  intermeddling  and 
annoying,"  but  these  elements  will  not  support  an  action.  Nor  if 
published  with  intent  to  injure. 

7.  The  truth  is  a  Justification  in  a  libel,  though  the  motive  be 
malicious. 

Against  these  views  the  plaintiff's  counsel  urge : 

1.  In  this  case  it  is  clear  that  the  words  of  the  letter  were  of 
and  concerning  the  plaintiff  personally  in  his  business  ;  and  also 
that  the  «  publication  directly  tends  to  injure  the  fame,  reputa- 
tion and  good  name  of  the  plaintiff,"  within  the  statutory  defini- 
tion of  a  llbeL 

But  the  falseness  of  the  letter  is  not  to  be  averred,  and  there- 
fore it  is  possible  that  the  present  case  cannot  be  classified  techni- 
cally as  an  action  for  libel.  But  it  comes  within  all  the  evils 
which  actions  for  libel  are  meant  to  prevent.  It  contains  all  the 
legal  ingredients  of  a  tort,  and  is  not  damnum  absque  injuria, 

2.  The  declaration  conforms  to  our  statutory  form.  It  avers  an 
intent  to  do  the  injury,  and  an  unauthorized  act  done,  whereby 
Injury  has  resulted  to  the  plaintiff's  character,  reputation  and 
feelings,  and  ttie  act  is  one  which  tends  to  injure  the  plaintiff's 
business. 

3.  The  truth  of  the  publication  is  not  always  a  defense  in  a  civil 
action. 

4.  Even  Mr.  Oreen  would  be  liable  for  publishing  over  \M 
copies.  But  it  does  not  appear  that  he  published  any.  Defend- 
ant's publication  of  the  letter  for  a  malevolent  purpose  was  more 
than  officious  intermeddling  with  private  affairs,  it  was  a  tort 

5.  The  receiver  of  a  letter  cannot  publish  it  without  leave  of 
the  sender.  An  injunction  would  issue  to  restrain  such  wrong- 
ful act.  The  amount  of  damage  for  the  wrong  committed  is  im- 
material in  this  dis(*usslon. 

6.  The  old  theory  for  the  necessity  of  averring  special  damages, 
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was  thUt  tjiey  were  required  to  be  averred,  when  not  presnmedi 
in  order  to  prevent  surprise  to  the  defendant.  But  as  proof  uf 
damage,  where  the  words  published  are  defamatory  and  action- 
able per  set  would  be  no  less  a  surprise  ',  it  shows  that  the  theory 
is  not  based  on  principle,  and  ought  not  to  be  adopted. 

7.  A  publication  may  bo  true,  and  yet  be  a  libel.  To  rake  up  a 
buried  feud,  to  spread  before  the  community  a  statement  which 
was  inade  by  one  of  the  parties  to  that  feud,  for  the  sole  purpose 
of  endiug  it,  and  to  do  so  for  the  malicious  purpose  of  injuring 
such  person,  and  more  especially  when  such  publication  neces- 
sarily tends  to  affect  injuriously  his  business,  reputation  and  feel- 
ings, is  a  wrong,  and  it  would  be  a  reproach  to  a  system  of  law 
based  solely  on  right  reason,  to  say  of  such  malicious  injury  that 
it  has  no  remedy,  unless  its  effect  can  be  shown  to  have  been  to 
wring  dollars  out  of  the  plaintiff. 

8.  Equity  will  restrain  the  unauthorized  publication  of  private 
letters,  on  the  ground  of  violation  of  confidence  and  injury  to  the 
feelings. 

Cooley  on  Torts,  pp.  866  to  859 ;  Kerr  on  Injunctions,  pp.  187 
to  189 ;  Pomeroy  Eq.  Jur.,  Sec.  1358  ;  2  Story  Eq.  Jur.,  Sections 
946,  948. 

By  the  Court. 

The  first  question  to  be  decided  is,  whether  this  complaint  is 
to  be  Judged  according  to  well  settled  rules  concerning  civil  ac- 
tions for  libel.  If  it  is,  then  it  is  clear  that  the  demurrer  must  be 
sustained  ;  for  the  complaint  does  not  aver  that  the  words  in  the 
publication  are  defamatory.  Moreover,  they  are  not  alleged  to  be 
false.  A  libel,  according  to  our  statutes,  is  a  <<  publication  in 
writing,  print,  or  by  picture,  statue,  sign  or  a  representation  other 
than  by  words  merely  spoken,  which,  directly  tend  to  injure  the 
fame,  reputation  or  good  name  of  another  person,  and  to  bring 
him  into  disgrace,  abhorrence,  odium,  hatred,  contempt  or  ridi- 
cule, or  cause  him  to  be  excluded  from  society." 

It  has  been  settled  by  a  long  course  of  legal  decisions  that  de- 
famatory words  are  those  which  produce  any  perceptible  ii^Jury  to 
the  reputation  of  another.  Thase,  if  false,  are  actionable,  and 
general  damages  may  be  recovered  of  the  person  using  them, 
Without  proof  that  any  particular  damage  has  followed  their  use. 


•  •• 


.^^ 


*A' 


WATERHOUSE  m.  SPRECKELS.  255 

It  is  also  settled  that  the  fact  that  the  words  employed  by  the 
defendant  have  perceptibly  injured  the  plaintiff's  reputation  may 
be  presumed  from  the  nature  of  the  words  themselves.     Also,  if  .'^ 

the  words,  being  written  and  published  or  printed  and  published, 
are  in  any  way  disparaging  to  the  plaintiff  and  tend  to  bring  him 
into  ridicule  or  contempt. 

As  above  stated,  the  publication  complained  of  is  not  alleged  to 
be  defamatory.  It  is  therefore  unnecessary  to  consider  whether  it 
has  in  fact  that  character.  Ff)r  this  reason  alone  the  plaintiff  can- 
not  recover  general  damages  on  his  complaint,  as  for  a  libel.     Nor  \; 

can  the  plaintiff  recover  special  damages,  as  for  a  libel,  for  he  has 
failed  to  aver  them  in  the  particular  manner  required  of  the 
pleader  in  a  libel  suit.      ^  - 

X  deem  it  unnecessary  to  discuss  the  question  whether  or  not^ 
considering  our  statule,  the  truth  of  the  published  matter  is  a 
complete  defense  to  a  civil  action,  for  the  complaint  does  not 
charge  the  matter  published  to  be  false,  and  it,  purporting  to  be 
a  cop^  of  a  letter  written  by  the  plaintiff  himself,  could  not  well 
be  alleged  to  be  false. 

I  paKs  now  to  consider  whether  the  plaintiff  has  a  cau^e  of  ac- 
tion  in  his  case  stated  in  the  complaint,  independently  of  the  law 
governing  libels. 

This  is  a  novel  question  and  may  be  thus  stated  t  A  letter  was 
written  by  a  merchant  in  Honolulu  twenty  years  ago  as  an  apol- 
ogy and  in  order  to  settle  and  compromise  a  suit  for  slander.  The 
letter  was  written  to  a  person  not  the  defendant,  and  closes  with 
the  statement:  <(I  beg  to  enclose  herewith  a  checli:  for  $300  in 
your  favor  to  pay  the  expenses  you  have  already  been  put  to  in 
the  suit  against  me,  and  also  to  pay  for  100  printed  copies  of  the 
apology  should  you  de.sire  to  print  the  same,  in  order  that  you 
may  have  an  opportunity,  by  circulating  them,  of  repairing  any 
injury  you  may  have  suffered  by  what  I  have  said  or  done."  Per- 
mij^ion  was  thus  accorded  by  the  writer  to  the  receiver  of  the  let- 
ter to  print  100  copies  of  the  letter  and  to  circulate  them,  presum- 
ably among  those  who  might  have  been  unfavorably  affected 
toward  the  receiver  by  the  plaintiff's  statements. 

The  complaint  charges  that  the  publication  of  this  letter  by  the 
defendants  was.  with  ihe  intent  to  injure  the  character,  feelings 
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and  reputation  of  the  plaintiff,  and  that  it  was  done  withoat  the 
knowledge  or  consent  of  the  receiver,  Mr,  W.  L.  Green,  or  of  the 
plaintiff,  and  that  the  defendants  wrongfully  and  injuriously 
printed  and  circulated  a  large  number,  that  is  to  say  several  hun- 
dred copies,  and  delivered  and  distributed  th*>»m  to  divers  resi- 
dents in  Honolulu  and  other  persons  residing  in  this  Kingdom. 

In  considering  whether  the  plaintifif  can  recover  damages  for 
this  conduct  of  the  defendants,  these  allegations  must  be  taken  as 
true. 

Judge  Story  discusses  the  question  as  to  whether  courts  of 
equity  ought  to  restrain  by  injunction  the  publication  of  mere  pri- 
vate letters  on  business  or  on  family  concernSf  or  on  matters  of 
personal  friendship  and  not  strictly  falling  within  the  line  of  liter- 
ary compositions.     2  Story,  Eq.  Jur.,  Sections  946  to  949.  . 

This  learned  Jurist  says  in  Sec.  9i6:  <Hn  amoral  view  the 
publication  of  such  letters,  unless  in  cases  where  it  is  necessary  to 
the  proper  vindication  of  the  rights  or  conduct  of  the  party  against 
unjust  claims  or  injurious  imputations,  is  perhaps  one  of  the  most 
odious  breaches  of  private  correspondence,  of  social  duty  and  of 
honorable  feelings  which  can  well  be  imagined.  It  strikes  at  the 
root  of  all  that  free  and  mutual  interchange  of  advice,  opinions 
and  sentiments  between  relatives  and  friends  and  correspondents 
which  is  so  essential  to  the  well-being  of  society  and  to  the  spirit 
of  a  liberal  courtesy  and  refinement.  It  may  involve  whole  fami- 
lies  in  great  distress  from  the  public  display  of  facts  and  circum- 
stances which  were  reposed  in  the  bosoms  of  others  under  the 
deepest  and  most  affecting  confidence  that  they  should  forever  re- 
main inviolable  secrets." 

Sec.  947.  <<It  would  be  a  sad  reproach  to  English  and  Americaa 
Jurisprudence  if  courts  of  equity  could  not  interpose  in  such  cases, 
and  if  the  rights  of  property  of  the  writers  should  be  deemed  to 
exist  only  when  the  letters  wero  literary  compositions.  If  the 
mere  sending  of  letters  to  third  persons  is  not  to  be  deemed,  in 
cases  of  literary  composition,  a  total  abandonment  of  the  rights  of 
property  by  the  sender,  a  fortiori,  the  act  of  sending  them  can- 
not  be  presumed  to  be  an  abandonment  thereof  in  cases  where  the 
very  nature  of  the  letters  imports,  as  matters  of  business,  or  friend- 
Bhip,  or  ad  vice,  or  personal  confidence,  the  implied  or  necessary  in- 
tention of  duty  and  secrecy." 
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Sec.  948.  The  author  here  aays  that  private  letters  may  be  re- 
quired to  be  produced  for  the  purposes  of  public  justice,  and  adds : 
*  *  *  <«But  it  by  no  means  follows  that  private  persons  have  a 
right  to  make  such  on  other  occasions,  upon  their  own  notion  of 
taking  the  administration  of  Justice  into  their  own  hands,  or  for 
the  purpose  of  vindicating  their  own  conduct,  or  of  gratifying  their 
own  enmity,  or  of  gratifying  a  gross  and  diseased  public  curiosity 
by  the  circulation  of  private  anecdotes,  or  family  secrets,  or  per- 
sonal concerns." 

948  a.  <<  But  the  utmost  extent  to  which  courts  of  equity  have 
gone  in  restraining  any  publication  by  injunction  has  been  upon 
the  principle  of  protecting  the  rights  of  property  in  the  books  or 
letters  sought  to  be  published.  They  have  never  assumed,  at 
least  since  the  destruction  of  the  Court  of  the  Star  Chamber,  to  re- 
strain any  publication  which  purports  to  be  a  literary  work,  upon 
the  mere  ground  that  it  is  of  a  libelous  character  and  tends  to  the 
degradation  or  injury  of  the  reputation  or  business  of  the  plaintiff 
who  seeks  relief  against  such  publication.  For  matters  of  this 
sort  do  not  properly  fall  within  the  Jurisdiction  of  courts  of  equity 
to  redress,  but  are  cognizable  in  a  civil  or  criminal  suit  at  law." 

Judge  Cooley  (Cooley  on  Torts,  368),  in  commenting  upon  a 
New  York  case,  in  which  Chancellor  Walworth  held  that  he  would 
not  enjoin  the  publication  of  private  letters  unless  they  had  a  lit- 
erary value  (Hoyt  vs.  Mackensie,  3  Barb.  Chan.,  320),  says:  '*It 
was. also  held  that  if  the  contents  of  the  letter  were  such  that  it 
could  not  be  supposed  that  the  writer  would  consent  to  its  publi- 
cationy  the  conclusion  must  be  that  the  letter  has  no  value  as  a 
literary  production.  But  this  is  a  remarkable  non  sequitur,  espe- 
cially as  in  the  very  case  in  which  the  decision  was  made  the  de- 
fendant had  published  the  plaintiff's  letters,  surreptitiously  ob- 
tained, expecting  to  derive  a  profit  therefrom."  Mr.  Justice 
Story  has  strongly  contended  for  the  Jurisdiction  of  equity  to 
restrain  the  publication  of  private  letters  on  the  ground  of  viola- 
tion of  confidence  and  injury  to  the  feelings,  and  this  seems  the 
most  reasonable  doctrine,  and  it  receives  countenance  from  cases 
cited  in  the  margin."  Of  th«se  cases  only  one  is  accessible  to  me : 
JSyre  V9.  Higbee^  35  Barb.,  502.     This  case  decides  that  private 
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letters  received  by  a  person  ioi  his  lifetime  are  not  assets  in  the 
hands  of  his  administrator  and  sabject  to  sale  to  pay  debts. 

The  receiver  has  only  a  qualified  property  in  them.  At  the 
most  he  has  only  a  joint  property  with  the  writer.  As  laid  down 
by  Lord  Eldon  in  Oee  vs.  Pritchard,  2  Swanston,  402 :  "  The 
property  is  qualified  in  some  respects ;  that  by  sending:  the  letter 
the  writer  has  given,  for  the  purpose  of  reading  it,  and  in*  some 
cases  of  keeping  it,  a  property  to  the  person  to  whom  it  is  ad- 
dressed, yet  that  gift  is  so  restrained  that  beyond  the  purposes  for 
which  the  letter  is  sent  the  property  is  In  the  sender.  Under 
such  circumstances  it  is  immaterial  whether  the  intended  pabli- 
cation  is  for  the  purpose  of  profit  or  not  If  profit,  the  party  is 
then  selling,  if  not  for  profit,  he  is  then  giving  that,  a  portion  of 
which  belongs  to  the  writer." 

This  case  in  not  accessible  to  me,  but  Judge  Mullin,  in  Eyre  v», 
Higbee,  in  commenting  upon  it,  says.*  <«The  English  Court  of 
Chancery  has  extended  its  protection,  by  means  of  injunction, 
over  letters  on  matters  of  business  or  friendship,  and  for  the  rea- 
son that  the  writer  has  an  interest  in  them,  and  it  would  not  per- 
mit a  breach  of  his  confidence  in  allowing  the  publication." 

Under  these  authorities  the  receiver  of  the  letter  in  question 
would  not  be  authorized  to  make  publication  of  it  to  any  extent 
greater  than  authorized  by  the  writer. 

A  fortiori  third  parties,  as  these  defendants  are,  have  no  sach 
authority. 

Even  Judge  Story,  though  finding  that  courts  of  equity  would 
not  exercise  the  injunctive  power  of  the  Court  unless  the  letters 
were  of  literary  value,  says  that  these  matters  are  «  cognizable  in 
a  civil  or  criminal  action  at  law."     Vide  Supra,  Sec.  948  a. 

In  Brandreth  vs.  Lane,  8  Paige  Ch.  23,  Chancellor  Walworth 
refused  to  restrain  the  publication  of  a  libelous  work,  but  left  the 
plaintiff  to  his  action  at  law. 

In  Woolsey  vs.  Juddj  4  Duer,  379,  it  is  held  thatacourtof  equity 
cannot  prevent  the  publication  of  private  letters  merely  on  the 
ground  that  such  publication  is  injurious  to  the  interests  of  soci- 
ety. It  must  stand  on  the  ground  that  the  writer  has  an  excla- 
dive  property  remaining  in  him,  and  the  right  to  aa  injunction 
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does  not  depend  upon  the  question  whether  the  letter  posseaa 
value  as  a  literary  oomposition. 

Wait's  Digest,  Title  Injunction. 

But  Chaiicelior  Kent,  2  Commentaries,  881,  says:  <<The  pub- 
lication of  private  letters  ought  to  be  restrained  when  it  would  be 
a  breach  of  confidence  and  trust,  as  letters  of  courtship,  or  when 
injurious  to  the  character  or  happiness  of  other s,^^ 

In  Hopkinsonvs.  Lord Burghley^  2  L.  R.  Ch.  App.  448,  Lord  Cairns 
says :  «  The  question  in  all  these  cases  is,  what  was  the  purpose  or 
object  in  the  mind  of  the  person  sending  the  letter.  The  writer  is 
supposed  to  intend  that  the  receiver  can  use  the  letter  for  any 
lawful  purpose,  and  it  has  been  held  that  publication  is  not  such  a 
lawful  purpose." 

It  seems  to  me  that  as  the  complaint  avers  that  not  only  w&s  an 
injury  intended  to  plaintiff  l>y  defendants,  but  that  one  was  done 
to  the  feelings,  character  and  reputation  of  the  plaintiff  by  the 
wrongful  and  injurious  publication  of  this  letter,  this  injury  is  not 
one  that  is  without  redress. 

Upon  principle,  and  I  think  upon  sufficient  authority — ^to-wit, 
Mr.  Justice  Story,  Lord  Cairns  and  Judge  Cooley — the  plaintiff 
ought  to  have  the  remedy  for  the  wrong  done  him.  Where  there 
is  a  right  there  is  a  remedy.  As  Lord  Holt  has  said  :  «  It  is  a 
vain  thing  to  imagine  a  riglit  without  a  remedy,  for  want  of  right 
and  want  of  remedy  are  reciprocal."  Ashby  vs.  White,  Ld.  Ray- 
mond, 938.  1  Smith's  Leading  Cases,  105.  Here  the  plaintiff 
bad  been  denied  the  right  to  vote  for  members  of  Parllameac. 
"No  such  case,"  says  Cooley,  «<  had  ever  been  adjudged  and  there 
was  no  precedent  for  the  suit.  But  in  the  opinion  of  Lord  Holt 
a  precedent  was  not  important ;  the  material  question  was,  had 
they  a  right  to  vote  ?  When  the  facts  were  found  in  their  favor, 
the  legal  conclusion  must  follow  :  Having  a  right,  the  remedy 
was  of  course." 

In  the  case  before  me  the  wrong  has  been  done,  the  letter  has 
been  published;  it  cannot  now  be  restrained  by  injunction.  To 
sustain  this  demurrer  would  be  to  hold  that  the  defendants  may 
continue  to  publish  this  letter  from  year  to  year,  indefinitely,  in 
all  parts  of  the  world,  wherever  the  defendants  may  think  it  would 
damage  the  plaintiff.    It  would  be  a  reproach  to  justice  to  say  that 
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such  conduct  is  remediless.  The  measure  of  damages  is  not  raised 
by  the  demurrer.  It  is  properly  a  matter  of  instruction  to  the 
jury. 

I  overrule  the  demurrer. 

Honolulu,  July  26,  1884. 


HARRIET   A.  COLEMAN  vs.  CHARLES  C.  COLEMAN. 

Appeal  from  decree  of  the  Chief  Justice  Granting  a 

Separation. 

October  Term,  1884. 

JuDD,  C.  J.,-  McCui.LY  and  Austin,  J  J. 

Voluntary  gifts  and  assistance  to  the  wife,  from  members  of  her  own 
family,  held  not  to  be  proof  of  the  husband's  failure  to  support  her. 

"  Cruelty"  defined  and  held  not  proven  in  this  case. 

Evans  vs.  Evans,  1  Hag.  Con.,  35  ;  4  Eng.  Ecc.,  310;  followed. 

Decree  appealed  from,  reversed ;  Judd,  C.  J.,  dissenting. 

Opinion  of  a  Majority  of  the  Court,  Judd,  C.  J.,  Dbb- 

SENTINQ. 

This  is  a  petition  for  separation,  based  on  the  twO  grcundsof 
neglect  to  provide  the  petitioner  with  the  necessaries  of  life  and 
of  excessive  and  habitual  ill-treatment. 

The  proofs  respecting  the  first  ground  amount  substantially  to 
this,  that  the  defendant's  father-in-law  had  assisted  him  with 
capital,  and  had  for  a  part  of  the  time  entertained  the  parties, 
with  their  young  son,  in  his  own  house.  This  assistance  was  vol- 
unteered in  a  kind  spirit  by  the  father-in-law.  He  says :  "  They 
came  by  invitation.  I  thought  his  business  was  not  very  prosper- 
ous and  that  he  was  unable  to  furnish  board  and  lodging  for  his 
family."  There  were  also  some  presents  of  dress  material  made 
to  the  wife  by  members  of  the  family  returning  from  a  visit 
abroad.  But  it  does  not  appear  that  these  volunteer  acts  of  kind- 
ness  on  the  part  of  the  wife's  family  had  become  necessary  to  save 
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the  wife  from  sufTering,  and  that  the  husband  would  not  have  pro- 
vided for  her  if  they  had  not  been  offered.  We  consider  that  it 
would  be  unsafe  to  hold  that  the  family  of  the  wife  could  lay  a 
ground  for  separation  for  non-support  by  gifts  or  hospitality  of- 
fered the  married  daughter. 

The  case  'is  chiefly  pressed  on  the  second  ground — of  excessive 
and  habitual  ill-treatment.  We  take  the  doctrine  expressed  by 
Lord  Stowell,  in  the  leading  case  of  Evans  vs.  JEvans,  in  these 
words:  <<What  merely  wounds  the  mental  feelings  is  in  few 
cases  to  be  admitted  where  not  accompanied  with  bodily  injury, 
either  actual  or  menaced.  Mere  austerity  of  temper,  petulance  of 
manners,  rudenes^^  of  language,  a  want  of  civil  attention  and  ac- 
commodation, even  occasional  sallies  of  passion,  if  they  do  not 
threaten  bodily  harm,  do  not  amount  to  legal  cruelty." 

The  evidence  does  not  support,  in  our  view,  <<an  apprehended 
harm."  The  proceeding  is  in  effect  quia  timet.  It  is  for  safety  In 
the  future,  not  retribution  for  the  past.  Bishop  on  Mar.  and  Div., 
1,  Sec.  719. 

The  evidence  shows  strong  affection  of  the  defendant  for  his 
wife  and  child.  In  the  differences  between  them  the  wife,  by  her 
own  testimony,  has  more  often  prevailed.  There  may  be  pecu- 
liarities or  ••difficulties"  in  the  temper  of  the  defendant;  there 
may  be  incongruities  or  incompatibilities  of  disposition  and  habit 
between  the  parties ;  to  such  must  bo  applied  the  wordtj  of  Lord 
Stowell,  in  JEvans  vs.  JEvans,  "  under  such  misconduct  of  either  of 
the  parties — for  it  may  exist  on  one  side  as  well  as  on  the  other — 
the  suffering  party  must  bear  in  some  degree  the  consequences  of 
an  injudicious  connection ;  must  sulxlue  by  decent  resistance  or 
by  prudent  conciliation ;  and  if  this  cannot  be  done  both  must 

suffer  in  silence." 

We  dismiss  the  complainant's  bill  and  revoke  the  decree  of  sep- 
aration for  a  year  made  by  the  Chief  Justice. 

A.  S.  Harlwell,  for  plaintiff. 

C.  W.  Ashfordy  for  defendant. 

Honolulu^  January  12,  1885. 
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J.  R  SILVA  et  al.  vs.  A.  J.  LOPEZ  et  aL 

Appeal  from  Decision  op  Austin,  J. 

October  Term,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin, 'JJ. 

On  a  bill  to  set  a«ide  a  sale  made  under  a  power  contained  in  a  mort- 
gage ;  held  that  a  demand  for  payment  of  interest  due,  accom- 
panied by  threats  to  foreclose,  is  not  equivalent  to  an  entry,  and 
there  being  no  entry,  as  required  by  the  power,  the  sale  was  in- 
ralid. 

Where  the  mortgage  required  three  weeks'  notice  of  time  and  place  of 
sale,  a  sale  on  the  twentieth  day  after  first  publication  of  notice  is 
invalid. 

A  sale  in  town  of  cattle  running  in  the  country,  occasioning  a  sacri- 
fice on  account  of  purchasers  not  seeing  the  property,  ia  a  viola* 
tiou  of  duty  of  mortgagee  to  sell  to  the  best  advantage. 

Decree  affirmed. 

Opinion  op  the  Court,  by  MoCully,  J. 

A  biIjIj  in  equity  is  brought  to  set  aside  a  sale  made  by  the 
chief  defendant  as  mortgagee,  under  a  power  of  sale. 

The  argument  before  us  was  based  on  four  objections  to  the 
validity  of  the  sale,  as  follows : 

"1.  That  as  Lopez  made  no  entry  upon  or  demand  for  the  pos- 
session of  the  mortgaged  premises  and  chattels,  he  neglected  the 
performance  of  a  condition  precedent. 

<<2.  That  the  advertisement  of  sale  by  Lopez  did  not  comply 
with  the  terms  of  the  power. 

««  3.  That  the  manner  of  conducting  the  sale,  espnjially  as  re- 
gards the  live-stock,  was  grossly  unfair  to  the  mortgagors,  and  a 
breach  of  the  impKed  condition  that  the  sale  should  be  conducted 
to  the  highest  advantage  of  the  mortgagors. 

"  4.  That  defendant  Brown,  having  been  attorney  for  the  mort- 
gagee, violated  his  duties  as  trustee  for  the  mortgagors,  by  be- 
coming a  purchaser  at  the  sale  of  divers  lots  of  the  mortgaged 
property." 


L 


J 


* : 


SILVA  vs.  LOPEZ.  268 

The  power  of  sale  is  m  these  terms  :  <<  Then  the  said  party  of 
the  third  part  (Lope2s)y  his  executors,  administrators  or  assigns, 
itre  hereby  authorized  and  empowered  to  enter  into  and  take 
t)ossession  of  the  property  and  chattels  hereinbefore  mentioned, 
and  sell  the  same  at  public  auction,  first  giving  three  weeks' 
notice  in  the  English  and  Hawaiian  languages,  in  two  news- 
popers  published  and  printed  in  Honolulu,  of  the  time  and  place 
of  such  sale." 

Default  was  made  in  the  payment  of  the  first  installment  of 
semi-annual  interest  due,  and  the  defendant  proceeded  to  fore- 
close the  mortgage  by  public  sale.  The  property  consisted  of 
sundry  parcels  of  real  estate,  and  chattels  det5crit>ed  as  follows : 
<<  All  that  flock  or  herd  of  cattle  and  their  increase  running  at 
large  in  Manoa  Valley,  or  elsewhere  on  the  Island  of  Oahu,  and 
being  in  iMimber  one  hundred  head  more  or  less  and  branded 
P  X  C,  three  bullock  carts,  eight  yokes  and  thirteen  chains,  also 
fifty  head  of  horses,  mares  and  colts,  more  or  less,  and  their  in- 
crease, running  at  large  in  said  Manoa  or  elsewhere,  and  branded 
P  X  C,  also  five  horses  in  ssiid  Manoa  apd  branded  Ct,  and  also 
forty  head  of  cattle,  with  their  increa^^e,  branded  Et,  and  running 
at  large  in  said  Manoa,  or  el:se where  on  the  Island  of  Oahu.'' 

Mr.  Justice  Austin,  by  whom  the  case  was  heard  in  chambers, 
Whence  the  appeal  is  to  this  Court,  sustained  the  bill  on  the  sec-* 
ond  and  third  points  of  controversy  above  stated,  not  sustaining 
it  upon  the  first  and  fourth. 

The  first  objection  to  the  validity  of  the  sale  is  that  there  was 
no  entry  upon  or  demand  for  the  possession  of  the  mortgaged 
premises  and  chattels. 

To  effect  a  valid  sale  under  power,  all  the  directions  of  the 
power  must  be  complied  with,  says  Wells,  J.,  in  Cranston  vs. 
Crane^  97  Mass.,  463,  and  this  is  unquestioned.  The  counsel  for 
the  defendants  cite  this  case  as  overruling  Roarty  vs,  Mitchell,  7 
Gray,  243.  We  do  not  think  it  does  upon  the  point  at  issue. 
The  power  contained  in  the  first  cited  case  authorized  entry  and 
sale  on  the  premises,  after  notice  glvlsn  of  the  time  and  place, 
and  the  Court  held  that  entry  at  the  time  of  sale  was  sufficient. 
In  Roarty  rs.  Mitchell  the  language  of  the  power  was  that  *  * 
may  enter  and  take  possession  of  said  premises,  and  may  s^ll  and 
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dispose  of  the  same  after  notice,  and  the  Court  say  <'that  it  ap- 
'^\  '■  pears  upon  the  agreed  facts  that  no  possession  was  taken  of  nor 

entry  made  upon  the  premises,  nor  was  any  demand  for  entry  or 
passession  made.  We  think  such  entry  or  possession  or,  what 
perhaps  would  be  equivalent,  a  demand  for  possession  and  re- 
fusal, were  conditions  precedent  without  which  no  valid  sale 
could  be  made  under  the  power  of  sale  in  the  deed."  The  lan- 
guage of  the  power  in  the  case  at  bar  corresponds  with  the  above 
in  requiring  entry  and  possession,  but  not  that  the  sale  be  held  on 
the  premises.  Both  cited  cases  require  entry,  with  tho  sugges- 
tion in  the  latter  that  demand  and  refusal  might  be  equivalent. 

The  proceedings  upon  sale  of  mortgaged  property  without  suit 
are  established  by  Chap.  XXXni.  of  the  Acts  of  1874.  The  Act 
provides  that  when  a  power  of  sale  is  contained  in  a  mortgage, 
upon  breach  of  the  condition  the  mortgagee  may  give  notice  of 
his  intention  to  foreclose  by  publication  for  three  weeks  before 
f^^  advertising  the  mortgaged  property  for  sale,  <<and  also  give  such 
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notices  and  do  all  such  acts  as  are  authorized  or  required  by  the 
power  contained  in  the^  mortgage."     He  is,  thirdly,  to  file  with 
^j^   .  the  Registrar  of  Conveyances,  within  thirty  days  after  said  copy 

%::  of  the  notice  of  sale,  an  «  affidavit  that  he  has  in  all  respects  com- 

p  plied  with  the  requisitions  of  the  power  of  sale  in  relation  to  all 

^r  things  to  be  done  by  him  before  selling  the  property."    The  first 

f  requisition  of  the  power  of  sale  in  this  case  was  entry  and  posses- 

I  ■<. 

>.^'  sion.     The  parties  having  made  this  a  condition  precedent,  are 

bound  by  it,  without  regard  to  any  statute  not  requiring  it;  so, 
if  it  had  been  made  a  condition  that  the  sale  should  be  on  the 
mortgaged  premises,  the  statute  not  it  requiring,  this  sale  at  any 
other  place  would  not  be  valid.  It  cannot  be  considered  that  the 
statute  requirement  that  three  weeks'  publication  of  intention  to 
foreclose  abrogates  the  condition  precedent,  if  the  parties  have 
made  it,  that  there  shall  be  previous  entry  and  possession  taken. 
The  statute  provides  that  besides  such  notice  of  Intention,  the 
mortgagee  shall  also  give  such  notices  and  do  all  such  3>cts  as  are 
authorized  or  required  by  the  power. 

The  evidence  in  this  case  is  that  the  defendant  mortgagee  only 
demanded  interest  due,  and  threatened  to  -foreclose.  The  threat 
to  foreclose  can  only  be  considered  a  threat  to  take  all  the  steps 
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required  for  legal  foreclosure,  among  which  was  making  entry. 
His  demand  for  debt  due  cannot  be  considered  an  entry  or  taking 
possession.  Upon  this  view  we  hold  that  the  sale  of  the  real  es- 
tate was  invalid  upon  the  first  ground  of  objection.  How  far  this 
is  applicable  to  the  sale  of  the  chattels  will  be  considered  in  dis- 
cussing the  third  objection. 

In  regard  to  the  second  objection,  that  the  sale  made  on  the 
twentieth  day  after  the  first  publication  of  the  notice  was  not  in 
compliance  wit^  the  condition  in  the  mortgage  of  first  giving 
three  weeks'  notice  of  the  time  and  place  of  sale,  we  hold  that 
not  less  than  twenty-one  days  was  requisite.  The  authorities 
which  seem  to  support  the  defendants'  position  are  applicable  to 
cases  where  insertion  of  the  notice  is  required  to  be  a  certain 
number  of  times  in  a  weekly  newspaper.  They  are  otherwise 
when  a  publication  is  required  for  a  certain  period  of  time,  as  in 
this  case,  "  after  three  weeks'  notice,"  not  after  three  consecutive 
weekly  publications.  For  the  full  discussion  and  citation  of 
authorities  on  this  head  we  refer  to  the  opinion  of  Mr.  Justice 
Austin. 

The  learned  Justice  also  sustains  the  bill  on  the  third  objection 
to  the  sale,  as  not  being  made  in  a  fair  and  advantageous  uiauner. 
This  objection  applies  only  to  the  sale  of  the  chattels. 

It  will  not  be  controverted  that  the  law  requires  the  mortgagee, 
in  the  exercise  of  his  power,  to  use  discretion  in  an  intelligent 
and  reasonable  manner,  not  to  oppress  the  debtor  or  to  sacrifice 
his  estate.     Perry  on  Trusts,  Sec.  602. 

We  must  apply  this  principle  to  the  facts  and  circumstances  of 
every  case. 

This  sale  was  held  at  an  auction  room  in  the  city  of  Honolulu. 
Bo  far  as  the  real  estate  is  concerned,  we  have  no  reason  to  believe 
that  the  sale  in  town  was  a  disadvantage  to  the  mortgagors. 
It  is  in  accordance  with  a  custom  of  long  standing.  It  would  be 
inconvenient  and  a  disadvantage  in  many  instances  to  conduct 
the  sale  of  real  estate  on  the  premises,  especially  if  there  were 
sundry  lots  at  some  distance  from  town  and  from  each  other. 
Important  sales  and  auction  leases  are  made  in  Honolulu  of  es- 
tates situated  in  all  parts  of  the  Kingdom.     And  if  the  previous 
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notice  is  longf  enough,  there  are  many  good  reasons  to  support 
this  practice.  Honolulu  is  the  headquarters  of  capital  and  busi- 
ness. The  Registry  of  Deeds,  the  Land  Office  and  the  Surveyor- 
General's  Office  are  here.  Surveys  may  be  conveniently  inspected 
and  information  obtained  at  the  auction  rooms  or  attorneys' 
offices  during  all  the  interval  between  advertisement  and  sale. 
We  do  not  disapprove  of  the  place  of  sale  of  the  real  estate  in  the 
present  case. 

The  cattle,  horses,  carts,  etc.,  remained  as  described  in  the 
mortgage  quoted  above,  at  the  homestead,  the  premises  being 
within  three  miles  from  town".  They  were  advertised  as  100 
head  of  cattle,  more  or  less,  branded  PxC,  and  running  at  Manoa, 
etc.  It  is  testified  by  Mr.  Castle:  ** There  was  no  possibility  of 
knowing  what  the  stock  was;  no  stock  was  presented.  They 
were  sold  in  lots  of  ten  and  perhaps  (some)  in  lots  of  twenty. 
There  was  some  controversy.  I  consider  there  was  a  sacrifice. 
The  whole  property  was  worth  $20,000."  The  plaintiflf  Silva 
says :  *«  I  had  thirty  good  milch  cows ;  $45  is  the  lowest  price  for 
a  good  milch  cow  ,*  none  of  the  live  stock  was  present  at  the  sale; 
no  measures  were  taken  by  defendant  Lopez  to  drive  them  to  the 
sale  ;  I  proposed  to  drive  them  to  a  pen  ;  Lopez  said,  «  No.'  The 
cows  sold  for  $20,  with  their  calves.  No  description  of  the  horses 
given  at  the  sale.  Two  lots  were  sold  of  ten  each,  bringing  $100 
and  $110  severally." 

We  might  cite  other  evidence.  It  is  convincing  that  there  was 
a  heavy  sacrifice.     Was  it  necessary  ?    We  think  not 

It  is  said  for  defendant  that  the  cattle  could  not  have  been 
driven  to  the  auction  room.  That  is  true.  Police  regulations 
would  not  permit  it;  but  they  might  and  should  have  been  col- 
lected on  the  mortgagors'  premises.  Intending  bidders  would 
not  have  been  prevented  from  attending  by  the  distance.  It  is 
true,  as  counsel  says,  there  might  have  been  a  greater  crowd  at- 
tending at  the  sale  in  the  auction  room,  but  perhaps  no  greater 
number  of  bidders,  and  they  it  is  who  make  a  sale.  The  sale  of 
the  cattle,  etc.,  could  well  have  been  on  a  different  day,  to  permit 
a  full  attendance  both  at  the  real  estate  sale  and  the  chattel  sale. 

The  property  should  have  been  on  view. 

Roper  on  Judicial  Sales,  Sec.  1283;  and  the  citation  from  Herod 
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tL  Bartleyj  15  HI.,  68,  Chief  Justice  Treat  saying,  <<In  the  sale 
of  personal  propf^rty  on  execution,  the  property  itself  naust  be 
present.  Bidders  should  have  an  opportunity  of  inspecting  the 
goods  and  forming  an  estimate  of  their  value.  This  is  the  only 
way  to  secure  fairness  and  competition  at  public  sales.  It  is 
necessary  to  protect  the  rights  of  both  debtor  and  creditor.  It 
should  also  be  in  the  power  of  the  officer  to  deliver  the  property 
forthwith  to  the  purchaser." 

Freeman  on  Executions,  Sec.  290.  ' 

The  mortgagee  not  only  sold  the  chattels  in  lots,  not  on  view, 
nor  yet  divided  into  lots,  but  without  so  much  of  an  incentive  to 
corjpetition  as  would  be  given  by  a  first,  second  or  third  choice 
of  lots  of  classes  or  sorts,  e.  g.,  the  first  choice  of  ten  milch  cows  ; 
although  there  is  authority,  Waring  vs.  LoomiSy  4  Barb.,  484,  and 
good  reason,  to  hold  that  a  sale  of  a  selection  of,  say  thirteen^ 
sheep  out  of  twenty-one  or  twenty-two  present,  is  void. 

The  rule  of  using  every  effort  to  sell  to  the  best  advantage  will 
be  applied  with  a  consideration  of  the  circumstances  of  the  coun- 
try. It  might  be  allowed  here  to  sell  the  remnant  of  a  <<  brand," 
that  is,  all  cattle  or  horses  bearing  the  brand  which  could  not 
with  reasonable  expense  be  found  and  captured,  running  seoil- 
wild  in  the  mountains. 

In  the  case  before  us,  it  was  reasonable  to  require  that  the 
chattels  should  be  gathered  on  view  at  the  mortgagee's  premises, 
and  sold  with  division  and  identification. 

As  such  a  taking  possession  was  requisite  for  a  proper  sale,  we 
need  not  consider  whether,  in  a  mortgage  of  chattels,  it  is  neces- 
sary on  breach  to  take  possession,  or  whether  the  possession  re-, 
verts  to  the  mortgagee  by  force  of  law.  The  third  objection  is 
sustained. 

Having  found  the  sale  invalid  both  as  to  the  real  estate  and 
the  chattels,  it  will  not  be  necessary  to  discuss  the  fourth  point. 

As  bearing  upon  idl  these  points  is  the  circumstance  that  the 
plaintiff  Silva  gave  his  consent  to  the  sale  as  it  was  made.  But 
in  the  present  case  it  is  not  necessary  to  consider  how  far  this 
cured  o)>jections  and  bars  him  from  now  claiming  that  the  sale 
should  be  set  aside,  for  he  was  not  the  sole  mortgagor,  and  is  not 
the  sole  plaintiff.     The  other  mortgagors  gave  no  consent.    They 
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had  an  interest  in  the  advantageous  sale  of  Silva's  estate  and 
chattels,  that  they  should  realize  enough  to  satisfy  the  debt  and 
interest  without  necessity  of  selling  the  separate  property  of  the 
co-mortgagors 

The  decree  of  the  Court  in  Chambers  is  affirmed. 

C  \V.  Ashfordy  for  plaintiffs. 

F.  M.  Hatch,  for  defendants. 

Honolulu,  December  10,  1884. 

Decision  of  Austin,  J.,  AppEAiiED  from. 

This  is  an  action  brought  to  set  aside  a  sale  under  a  power  in  a 
mortgage  of  real  and  personal  property,  upon  the  ground  that  the 
sale  was  not  advertised  as  required  by  the  power,  or  initiated  as 
provided  by  the  mortgage,  and  was  improperly  conducted,  and 
sales  illegally  made  to  different  purchasers;  and  for  an  injunction 
against  a  further  sale  of  part  of  the  property  mortgaged,  and  for 
relief  in  accordance  with  the  facts  alleged. 

I  shall  iBrst  consider  whether  the  sale  was  properly  advertised 
under  the  power.  The  power  provides  that  the  sale  shall  be  at 
public  auction,  "first  giving  three  weeks'  notice  in  the  English 
and  Hawaiian  languages  in  twoliewspapers  published  and  printed 
in  Honolulu,  of  the  time  and  place  of  such  sale." 

The  undisputed  fact  is  that  the  first  advertisement  was  made  in 
the  Hawaiian  Gazette  of  June  4th,  Wednesday,  announcing  the 
sale  for  June  24th,  Tuesday,  the  intervening  time  being  only 
twenty  days.  The  Gazette  is  a  weekly  newspaper  published  on 
Wednesday  morning.  The  proofs  show  publications  therein  on 
June  4th,  11th  and  18th  only,  before  the  sale. 

Is  this  giving  three  weeks'  notice  in  accordance  with  the  power  ? 
Had  the  notice  been  of  a  sale  upon  Wednesday,  June  25,  1884, 
this  advertisement  would  have  been  sufficient  in  time,  I  think, 
though  it  would  have  been  better  to  say  June  26th  ;  but  as  it  was 
I  think  the  advertisement  was  defective.  I  have  examined  with 
care  the  authorities  cited  by  counsel  on  both  sides,  and  I  find  none 
wliich  would  hold  this  advertisement  to  be  enough.  A  distinction 
is  made  between  statutes  or  powers  requiring  publication  for  a 
certain  period  of  time  and  those  requiring  the  insertion  of  the  no- 
tice a  certain  number  of  times  in  a  newspaper. 

See  Wade  on  the  Law  of  Notice,  Sec.  1077. 
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I  think  this  distinction  substantially  explains  and  renders  inap- 
plicable the  cases  cited  by  the  defendant's  counsel. 

Had  the  power  required  a  notice  published  once  a  week  for  three 
successive  weeks,  what  was  done  would  have  complied  with  it. 

In  AlcoU  vs.  Robinson,  21  N.  Y.,  160,  cited  by  defendant,  there 
was  a  sale  of  real  estate  on  execution  under  a  statute  which  re- 
quired t^that  the  time  and  place  of  holding  any  sale  of  real  estate 
on  execution  should  be  advertised  previously  for  six  weeks  suc- 
cessively as  follows :  1st,  a  written  or  printed  notice  shall  be 
fastened  up  in  three  public  places  in  the  town  where  such  real  es- 
tate shall  be  sold  ;  2d,  a  copy  of  such  notice  shall  be  printed  once 
in  each  week  in  a  newspaper  of  such  county  if  there  be  one." 

In  this  case  it  was  held  sufficient  to  post  a  notice  as  required  by 
the  statute  forty- two  days  previous  to  the  sale,  and  publish  a,  copy 
thereof  in  six  successive  numbers  of  a  weekly  newspaper,  although 
the  first  publication  be  less  than  six  weeks  prior  to  the  sale. 

In  Priest  vs.  Tarlton,  'J  N.  H.,  93,  cited  by  defendant,  the  hold- 
ing is  that  "  when  a  computation  of  time  is  to  be  made  from  the 
time  of  an  act,  the  day  when  the  act  is  done  is  to  be  included." 

That  was  a  case  of  the  discharge  of  an  insolvent  debtor  from 
imprisonment.  The  statute  enacts  that  <<said  debtor  may,  at  the 
expiration  of  fifteen  days  from  the  time  of  his  commitment,  apply 
to  have  said  oath  (for  his  discharge)  administered  to  him." 

Tarlton  was  committed  on  the  I6th  September,  1822,  and  in 
October,  1822,  applied  to  take  ttie  oath.  This  was  held  sufficient, 
but  the  time  intervening  was  fifteen  daya  without  counting  the 
day  the  oath  was  applied  to  be  taken. 

In  Dexter  vs.  Shepard,  117  Mass.,  480,  also  cited  by  defendant 
the  holding  is  that  '<  the  first  publication  of  a  notice  of  sale,  under 
a  mortgage  power  which  requires  the  notice  to  be  published  once 
each  week  for  three  successive  weeks,  need  not  be  made  three 
weeks  before  the  time  appointed  for  the  sale." 

See  also  bachelor  vs.  Bachelor,  1  Mass.,  256,  to  a  similar  effect. 
In  Sheldon  vs.  Wright,  7  Barb.,  39,  the  statute  required  the  order 
to  be  published  four  weeks  successively  in  two  or  more  newspa- 
pers, and  it  was  held  sufficient,  though  four  weeks  did  not  inter- 
vene between  firet  publication  and  the  day  to  show  cause. 

In  Sweit  vs.  Spraguey  55  Maine,  190,  cited  by  defendant,  a  stat- 
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equirln^  publicHlioQ  three  weeks  eucceasfvely  in  a  certafn 
>aper,  is  complied  with  by  tliree  publications,  though  tbe 
iuterveDing  between  first  publication  and  sale  Is  not  three 

!se  are  the  strongest  cases  that  have  been  found  count«nanc- 
I  intervening  time  o(  lees  than  the  whole  period  specified 
tice. 

«e  views  are  strongly  combatted  in  several  cases,  and  by 
dissenting  Judges  in  Alcott  vs.  Robinson,  21  N.  Y.,  150, 
cited  ;  but  It  correct,  they  fall  to  sustain  the  publication  in 
ise  at  bar. 

Early  vs.  Doe,  in  16  How.,  317,  the  Supreme  Court  of  tbe 
d  Slates  holds  that  a  notice  of  a  tax  sale,  required  to  be  ad- 
ed  once  in  each  week  for  twelve  successive  weeks,  is  not 
unless  the  first  nciHce  preceded  the  sale  eighty-four  day* 
also  RonkendoTff  vs.  Taylor,  4  Peters,  849;  Bunce  vt.  Beed, 
rb.,  847. 

Howard  vs.  Hatch,  29  Barb.,  297,  it  is  held  that  twelve 
isive  weekly  publications  are  sufficient,  though  less  than 
^four  days  Intervene  between  the  first  and  last,  provided 
le  is  advertised  to  be  at  least  eighty-four  days  after  the  first 
■at  Ion. 

!  rule  of  computation  is  to  Include  the  day  of  the  first  pnUI- 
and  exclude  the  day  the  act  is  advertised  to  be  done. 
Wade  on  the  Law  of  Notice,  Sec.  1070.  Publication  for 
calendar  months  was  held  accomplished  by  publi^thingflrjt 
ry  10th,  and  last  April  9th.  To  the  end  of  April  9th  was 
tree  months. 
Sec.  1071,  32  Cal.,  847. 

rovmsend  vs.  Tallant,  33  Cal.  45,  the  order  for  hearing  in 
te  was  required  to  be  published  for  at  least  four  succe^ive 
i;  twenty-six  days  only  intervened  and  the  notice  was  held 
icient.  • 

People  VB.  Gray,  10  Abb.  Pr.,  408,  It  is  held  that  where  no- 
.  required  to  be  published  for  ten  weeks,  seventy  days  must 
ene.     See  also  1  Wend.,  90. 

he  light  of  these  authorities,  nearly  alt  of  which  have  been 
by  the  respective  counsel,  I  feel  that  I  must  decide  In  tills 
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case  that  the  sale,  under  the  power  requiring  the  first  giving  three 
weeks'  notice,  requires  three  weeks  to  intervene  between  the  first 
publication  and  the  time  of  sale  mentioned,  and  that  the  notice  of 
sale  was  therefore  insufficient;  and,  under  all  the  authorities  men- 
tioned, if  the  notice  is  insufficient,  the  sale  under  it  is  void  and 
not  merely  voidable. 

See  also  Perry  on  Trusts,  Sec.  602  ;  Bloom  vs.  Burdick,  1  Hill, 
130;  Sherwood  vs.  Beade,  7  Hill,  431  ;  Shaber  vs.  Bobinsoriy  97 
U.  8.,  68;  Wade  on  Notice,  Sec.  1106;  Rorer  on  Judicial  Sales,  >7. 

Sec  90.  ^ 

Second.  If  the  advertisement  were  to  be  held  sufficient,  very 
serious  objections  are  made  to  the  method  of  conducting  the  sale 
of  the  live  stock.  They  consisted  of  a  promiscuous  lot  of  cows, 
oxen  and  horses.  The  cows  were  sold  in  lots  of  twenty,  the  horses 
in  lots  of  ten,  and  four  oxen  and  one  cart  were  sold  together.  The 
sale  was  at  Adams'  auction-room,  in  Honolulu  ;  none  of  the  prop- 
erty sold  was  present,  but  was  at  Manoa  Valley,  three  miles  away. 
No  opportunity  was  given  for  inspection  and  the  lots  were  not 
separated,  but  sold  generally  as  lots  of  so  many.  Under  such  a 
method  of  sale  they  could  not  fail  to  be  sacrificed,  as  was  admitted 
on  the  stand  by  the  attorney  who  conducted  the  sale.  In  fact^ 
every  sale  of  live  stock  made  was  shown  to  be  a  sacrifice.  I  do 
not  think  such  a  sale  can  stand. 

No  actual  fraud  is  claimed,  and  it  is  the  fact  that  the  plamtiif^ 
Silva,  was  present,  and  consented  to  the  sale,  and  afterwards  de- 
livered stock  under  it,  but  manifestly  he  was  a  simple^  ignorant 
man,  and  believed  he  was  bound.  Other  mortgagors  were  not 
present,  and  are  not  bound  by  what  Silvt\  did,  but  I  do  not  think  ^^| 

he  is  estopped  from  now  making  the  objection  he  makes  herein.  J 

The  sale  would  seem  to  he  void  for  uncertainty.     Definite  lots  '^ 

of  partlL'ular  animals  were  not  sold,  but  general  large  lots.     One  'I 

lot  of  twenty  cows,  sold  in  form,  were  not  found  or  delivered.  In 
fact.  '  'I 

See  Waring  vs.  LoomiSy  4  Barb.  484.  ^  :<] 

In  this  case  thirteen  sheep  were  sold  out  oi  twenty-one  or 
twenty-two  present.  On  being  asked  which  sheep  he  sold,  the 
constat  le  said  "  the  best  and  fattest.''  All  were  driven  away  by 
purchaser,  and  selection  made  and  the  balance  were  driven  back.. 
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The  sal(9  was  held  void.  The  Court,  Judge  Marvin,  says :  It 
was  the  sale  of  a  right  to  select  out  thirteen  sheep  from  the  flock; 
a  constable  has  no  power  to  make  such  a  sale  or  contract  If  the 
owner  should  make  such  a  contract,  no  title  would  pass  till  selec- 
tion was  made — until  then  the  contract  would  be  executory.  At 
a  sale  of  personal  property  by  a  public  oflScer,  the  property  must 
be  present,  and  it  must  be  pointed  out  and  specifically  designated, 
so  that  the  purchaser  may  know  precisely  what  he  purchases. 
We  think  this  reasoning  is  conclusive. 

In  New  York  State  it  is  provided  by  statute  that  the  goods  and 
chattels  sold   shall   be  present,  and  pointed  out  to  the  inspection 
fi.  ■  and  examination  of  biddeVs. 

1^a(/  But  before  any  statute,  and  at  common  law^  such  a  sale  was 

held  void. 
^r  See   Sheldon  vs.   Soper^  14  Johns.   352 ;  Jackson  vs.  Striker^  1 

Johns.  Cases,  284. 

Freeman  on  Executions,  Section  290. 
^^-*'  Fur  this  reason  also,  as  well  as  for  the  defects  in  the  notice  of 


the  sale,  I  think  the  sale  mu»t  be  held  void. 

Third.     The  regularity  of   the  sale  was  further  objected  to  on 

■I- 

It;  ^  *wo  grounds ;  first,  that  the  mortgage  provides  that  upon  failure 

^.  to  pay,  the  mortgagee  is  authorized  and  empowered  to  enter  into 

|i  and  take  possession  of  the  property  and  chattels  mortgaged,  and 

¥■  .,  that  this  was  not  done;  and,  second,  that  Mr.  Brown,  the  plain- 

f;^v  tiffs'  solicitor,  bought. several  lots  of  the  property  sold,  which  he 

^^. .  was  unauthorized  to  do  by  law. 

K  As  to  the  point  that  no  entry  was  made  before  sale,  I  think 

^'  •  enough  was  done  to  authorize  the  advertisement  for  a  sale.     The 

interest  due  was  demanded,  and  a  threat  made  of  sale  under  the 
power,  unless  payment  was  made. 

The  mortgagee  continued  to  neglect  to  pay.  To  enter  and  take 
actual  possession  of  the  stock  till  immediately  before  the  time 
of  the  sale,  would  have  been  inconvenient  and  expensive.  The 
power  does  not  in  terms  require,  it  only  «<  authorizes  and  em- 
powers," entry  to  be  made. 

Upon  the  point  that  the  solicitor  of  the  mortgagee  bought  some 
of  the  property  sold,  the  authorities  cited  by  plaintiflfs'  counsel 
seem  strong,  but  I  am  inclined  to  doubt  the  wisdom  of  the  rule. 
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Provided  the  sale  be  fairly  conducted,  I  do  not  see  that  injury 
can  arise  by  allowing  the  mortgagee  or  his  solicitor  to  buy.  The 
mortgagee  is  interested  at  least  to  bid  up  to  the  amount  of  his 
mortgage.  At  most  the  sale  would  be  voidable,  and  if  at  fair 
prices,  and  some  time  passed  before  objection  was  made,  certainly 
the  sale  should  stand. 

But  for  the  reasons  first  and  second  above  given,  the  sale  must 
be  set  aside,  and  the  conveyances  made  thereunder  must  be  can- 
celled. 

There  are  several  purchasers  upon  whom  this  decree  will 
operate  as  a  hardship.  They,  however,  have  no  remedy  against 
the  plaintiffs  because  thereof.  Some  of  the  animals  bought  are 
shown  to  have  been  resold  by  the  purchasers.  The  animals  still 
remaining  must  be  given  up  to  the  plaintiffs,  and  those  not  forth- 
coming must  be  accounted  for  by  the  purchasers  on  reasonable 
terms,  and  proofs  relative  to  the  same,  and  the  values,  and  also 
the  expenses  of  returning  the  animals  returned,  may  be  taken 
before  the  clerk,  and  on  his  report  an  equitable  decree  will  be 
made  in  regard  thereto. 

A  computation  may  also  be  made  by  the  Clerk  of  the  amount 

due  on  the  mortgage,  to  the  end  that  the  plaintiffs  may  pay  the 

same  in  full. 
Upon  presentation,  a  proper  decree  will  be  signed  under  this 

decision, 

Honolulu,  October  9,  1884. 

See  same  case  post. 
84 
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OPINION  ON  THE  CURRENCY. 

Opinion  of  the  Justices  of  the  Supreme  Coubt  to  thk 
Government,  Under  Article   70   of  the  Constitu- 
tion, ON  THE  Act  to  Regulate  the  Currency. 

December,  1884. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

The  Minister  of  Finance  may  substitute  United  States  gold  coin  for 
Hawaiian  silver,  under  Cliap.  VIII.,  Laws  of  1884. 

Letter  from  the  Attorney-General. 

To  the  Bons,  A.  F,  Judd^   B,    H.   Austin  and  L,  McCully^   Cffnef 
Justice  and  Associate  Justices  of  the  Supreme  Court: 

On  behalf  of  the  Government,  I  respectfully  submit  to  you  the 
question  herein  following,  and  beg  that  you  will  favor  me  with 
your  opinion  on  the  point 

The  fourth  section  of  Chapter  VIIL  of  the  Session  Laws  of 
1884  reads  as  follows  : 

«  Whenever  it  shall  appear  that  there  is  such  an  excess  of 
silver  coins  in  circulation  as  disturbs  the  equilibrium  between 
gold  and  silver  coins,  under  the  provisions  of  this  Act,  the  Min- 
ister of  Finance,  in  order  to  restore  such  equilibrium,  shall 
replace  sufficient  silver  coin  from  any  silver  coin  which  may  be  in 
the  Treasury,  either  as  Government  realization  or  on  deposit  on 
account  of  any  silver  certificates,  with  gold  coins  of  the  United 
States,  in  the  same  manner  as  hereinafter  provided  in  Seetlona 
6,  6  and  7  of  this  Act" 

Under  Section  5  of  the  same  Act,  the  Minister  of  Finance 
is  authorized  to  substitute  gold  coin  for  all  silver  coin,  except 
Hawaiian  silver  coin. 

Does  the  last  sentence*  in  Section  4,  wherein  the  Minister  is 
directed  to  carry  out  the  provisions  in^the  same  manner  as  i;?  pro- 
vided in  Section  5,  forbid  or  permit  the  substitution  of  United 
States  gold  coin  for  Hawaiian  silver  ? 

I  have  the  honor  to  be  your  obedient  servant, 

Paul  Neumann,  Attorney-QeneiaL 

Honolulu,  December  10,  1884. 
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Judiciary  Department, 

Honolulu,  December  11,  1884. 

Jb  His  Excellency  Paul  Neumann,  Attprney-General : 

Sir  :  The  Justices  of  the  Suprerae  Court  had  the  honor  yes- 
terday to  receive  from  you  a  communication  wherein  our  opinion 
is  asked  on  a  question  arising  upon  the  « Act  to  regulate  the 
Currency,*'  passed  by  the  Legislature  of  1884. 

Assuming  that  the  request  emanates  from  His  Majesty's  Cabi- 
net, we  proceed  to  answer  the  question  stated,  which  is,  in  short, 
whether  the  fourth  Section  of  the  Act  is  in  conflict  with  Section 
6,  or  as  you  have  stated  it,  "  Does  the  last  sentence  in  Section  4, 
wherein  the  Minister  is  directed  to  carry  out  the  provisions  in 
the  same  manner  as  is  provided  in  Section  6,  forbid  or  permit  the 
substitution  of  United  States  gold  coin  for  Hawaiian  silver  ?" 

In  order  to  understand  and  properly  solve  the  question  pre- 
sented, the  nature  of  the  money  in  circulation  in  this  Kingdom 
at  the  time  the  Act  was  passed  must  be  understood.  It  consisted 
of  silver  coins  of  Mexico,  France,  the  United  States,  and  of 
many  other  nations,  as  well  as  of  a  large  amount  of  Hawaiian 
silver  coin  recently  introduced. 

Looking  at  the  Act  as  a  whole,  the  design  of  the  law  is  ap- 
parent. It  was  to  make  United  States  gold  the  circulatmg 
medium  of  this  country. 

Section  1  prescribes  that  United  States  gold  coin  shall  be  the 
standard  and  legal  tender  for  the  payment  of  all  debts  in  this 
Kingdom. 

« 

Section  2  allows  the  silver  coin  of  the  United  States  and  of  the 
Hawaiian  Kingdom  to  be  legal  tender  for  any  amount  not  ex- 
ceeding ten  dollars  in  any  one  payment. 

By  Section  3  all  other  gold  hnd  silver  coins  are  receivable  at 
the  Government  Treasury  in  payment  of  Government  dues,  duties 
and  taxes  at  a  rate  not  exceeding  their  bullion  value,  and  could 
be  disposed  of  at  a  discount  by  persons  holding  them  and  having 
dues  to  pay  to  the  Government. 

The  next  five  Sections  of  the  Act  provide  for  two  methods  by 
which  the  silver  in  circulation  was  to  be  reduced  in  volume  and 
replaced  with  United  Slate*  gold. 

In  the  first  place,  by  force  of  the  first  part  of  Section  5,  imme- 
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on  the  approval  ot  this  Act — that  is,  from  aud  after  the 
'  of  July,  before  the  1st  of  December,  the  time  when  tho 
other  respects  went  Into  effect — the  Minister  of  Finaoce 
lired  to  exchaDge,  during  eiixty  days  after  a.  notice  to  this 

silver  coins  of  all  nationalities  exceptiog  those  of  the 
States  and  of  Hawaii,  for  Hawaiian  coin,  dollar  for  dollar, 
itire  public  had  availed  itself  of  this  provision,  it  is  ap- 
iuit  all  the  heterogeneous  silver  in  circulation  would  have 
ito  the  Treasury,  and  no  silver  coins  remained  in  circula- 

those  of  the  United  States  and  of  Hawaii.  This  action 
dred  to  be  taken  immediately  on  the  passage  of  the  Act. 
ist  part  of  Section  5  requires  the  Minister  of  Finance  U) 
for  the  sale  of  the  heterogeneous  silver  thus  received 
silver  coins  then  lu  the  Treasury,  except  Hawaiian  coins, 
delivery  of  their  proceeds  into  tho  Treasury — gold  coin* 
fnlted  States.  " 

n  6  makes  further  provision  to  enable  persons,  whose 
For  the  purchase  of  the  silver  coins  mentioned  In  Section 
ccepted,  to  deposit  bonds  as  security  for  the  delivery  of 
1  proceeds  of  the  eale.  Section  7  enacts  that  the  loss  in- 
)  the  conversion  of  silver  Into  gold  sh^  be  borne  by  the 

Section  4,  although  appearing  In  the  Act  earlier  than 
6  and  6,  would  become  operative  after  the  act  of  calling  In 
irogeneous  silver  had  been  accompllsfied,  and  might 
r  have  come  later  in  the  Act  than  Sections  5  and  6.  But 
ime  it  was  placed  thus  early  In  the  Act,  as  it  has  a  per- 
force and  effect.  £t  reads  as  follows : 
inever  it  shall  appear  that  there  Is  such  an  excess  of  silver 
circulation  as  dbturbs  the  equilittrium  between  gold  and 
>ins  under  the  provisions  of  this  Act,  the  Minister  of 
,  in  order  to  restore  such  equilibrium,  shall  replace  suffl- 
ter  coin  from  any  silver  coin  which  may  be  in  the  Trea»- 
Glovernmeat  realization  or  on  deposit  on  account  of  any 
rtiflcates,  with  gold  coins  of  the  United  States  in  the  same 
as  hereafter  provided  in  Sections  5,  6  and  7  of  this  Act." 
te  It  more  fully  :  Whenever  (that  is,  at  any  time  in  the 
t  shall  appear  that  there  is  such  an  excess  ot  silver  coin  in 
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circulation  (that  is,  in  general  circulation  in  the  community)  as 
disturbs  the  equilibrium  between  gold  and  silver  coins  under  the 
provisions  of  this  Act  (that  is,  whenever  there  is  more  silver  in 
circulation  than  will  suffice  for  the  payment  of  debts  of  ten  dol- 
lars or  less  in  amount),  the  Minister  of  Finance  is  required  to  re- 
place silver  coin  in  the  Treasury  .sufficient  in  amount  to  restore 
.  the  equilibrium,  (whether  this  silver  coin  lies  in  the  Treasury  as 
the  general  funds  of  the  Government  or  is  there  on  deposit  to  meet 
silver  certificates)  with  gold  coin  of  the  United  States.  The  Act 
also  says  that  the  method  in  effecting  this  is  to  be  that  prescribed 
in  Sections  5,  6  and  7  of  the  Act.  That  is  to  say,  the  Miuister  of 
Finance  must  arrange  through  advertisements  for  tenders  for  the 
sale  of  this  silver  coin  in  lots  of  not  more  than  $50,000  each.  It 
is  to  be  noticed  that  Sec.  4  confers  a  power  to  replace  silver  coins 
with  gold  coins,  which  is  to  be  invoked  at  any  time  in  the  future, 
and  as  often  as  the  contingency  of  a  redundancy  of  silver  in  circu- 
lation shall  arise. 

It  is  also  plain  that  by  the  terms  of  this  section  the  nature  or 
nationality  of  the  silver  coin  which  must  be  replaced  with  gold  i» 
not  specified. 

The  section  speaks  of  it  as  "any  silver  coin,''  also  as  <<coin  on 
deposit  on  account  of  any  silver  certificates,"  and  Hawaiian  silver 
coins  are  not  excepted  from  the  operation  of  the  authority  to  con- 
vert. In  reason  there  could  be  no  distinction  made,  the  evil  to 
be  i^raedied  being  an  excess  of  silver  coin. 

In  order  to  avoid  in  this  section  a  repetition  of  the  manner  in 
which  this  replacing  of  silver  witii  gold  is  to  be  done,  the  Act  says 
briefly  that  the  Minister  shall  conduct  this  replacement  <<in  the 
same  manner  as  hereinafter  provided  in  Sections  6, 6  and  7  of  this 
Act."  But  as  we  have  above  suggested,  this  requires  merely  that 
the  modus  operandi  shall  be  the  same  as  that  pursued  in  replacing 
the  silver  required  to  be  replaced  by  Sec.  5,  and  does  not  require 
that  the  subject  matter — i.  e.,  the  silver  coins — upon  which  this 
method  of  exchange  is  to  be  pursued  shall  be  identical  with  that 
mentioned  in  Sec.  6. 

We  find  no  contradiction  in  these  sections  and  are  of  the  opin- 
ion that  Sec.  4  of  the  Act  permits  the  Minister  of  Finance  to  sub- 
stitute United  States  gold  coin  for  Hawaiian  silver  coin^  and 
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requires  him  to  do  so  whenever  the  contingency  of  an  excess  of 
silver  shall  arise. 

In  examining  the  statute  for  the  purpose  of  answering  the  ques- 
tion submitted  by  His  Majesty's  Government,  we  have  observed  a, 
possible  danger  in  the  conversion  of  Hawaiian  silver  into  Ameri- 
can gold.  This  coin  for  conversion  into  gold  is  worth  only  its 
bullion  value.  The  intendment  is  that  it  shall  be  taken  to  San 
Francisco  and  melted.  But  we  see  nothing  in  the  statute  to  pre- 
vent a  purchaser  of  this  coin  at,  say  SO  per  cent.,  from  putting  ii 
into  circulation  here  if  he  can  obtain  his  gold  otherwise  to  pay 
for  it 

We  trust  that  our  sense  of  this  danger  will  be  considered  a  jus- 
tification for  going  beyond  the  subject  matter  of  the  letter  and 
offering  a  suggestion.  It  seems  to  us  that  the  Minister  of  Finance 
should  make  the  sales  of  coin  under  conditions  which  will  effect- 
ually prevent  such  treatment  of  the  coin  sold. 

We  have  the  honor  to  be  your  obedient  servants, 
(Signed)  A.  Francis  Judd, 

Lawrence;  McCuLTiY, 
Benjamin  H.  Austin, 
Justices  of  the  Supreme  Court. 


H.  TURTON  vs.  J.  M.  KAFENA,  Minister  of  Finance. 
Submission  on  Agreed  Statement. 


January  Term,  1885. 

Judd,  C.  J.;  McCully  and  Austin,  JJ- 

Where  the  Tax  Assessor  added  to  the  valuation  of  plaintiff's  property 
the  amount  of  two  mortgages  on  the  property ;  held  clearly  an 
error,  under  Sec.  24,  Chap.  XLIII.  Laws  of  1882. 

By  referring  to  the  agreed  statement  of  facts,  and  the  exhibit 
annexed,  it  appears  that  the  Asse:<s<)r  added  to  the  valuation  of 
the  several  items  of  plaintiff's  estate  the  amount  of  two  mort- 
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gages  upon  the  property  described  in  the  assessment.  This  is 
clearly  an  error,  and  could  only  have  been  made  by  a  singular 
Diisundei standing  of  the  language  of  Sec.  24  of  the  general  tax 
act,  Chap.  XLIII.  of  the  Laws  of  1882,  found  at  page  121  of  the 
Compiled  Laws,  which  is  as  follows :  "  In  respect  of  the  amount 
of  the  money  due  on  such  mortgage,  he  shall  pay  the  tax  thereon, 
"Which  payment  shall  be  deemed  to  be  a  payment  made  by  the 
mortgagor  to  the  mortgagee  on  account  of  interest,  or  of  principal 
and  interest,  as  the  case  may  be,  and  all  m')ney  so  paid  by  a 
mortgagor  shall  be  allowed  for  in  the  accounts  between  the  mort- 
^gor  and  the  mortgagee." 

The  intent  of  this  section  is  that  the  tax  upon  property  shall  be 
paid  in  full  by  the  owner  thereof,  without  deduction,  as  to  the 
Oovernment,  for  the  amount  of  the  mortgage  upon  it,  the  mort- 
gagor thereafter  deducting  the  amount  which  he  has  paid  for  ac- 
count of  the  mortgagee. 

Let  judgment  be  entered  for  the  plaintifll 

E.  Preston^  for  plaintiff. 

Attorriey^Oeneraly  for  defendant, 

fionolalu,  January  6,  1885. 


In  the  matter  of  J.  W.  KELIIKOA  and  J.  H.  BARENABA, 

Attorneys-at-Law. 

Complaint  for  Malpbactice. 
January  Term,  1886. 
JtJDD,  €•  J.]  McCuLLY  and  Austin,  J  J, 
Malpractice  of  certain  attorneys  reviewed  and  punished. 

Opinion  of  the  Court,  by  McCuuly,  J. 

The  above  named  persons  are  licensed  as  attorneys  under  the 
provisions  of  the  statute  for  licensing  to  practice  in  the  police  and 
<jli strict  courts  only,  and  for  the  limit  of  two  years.  Compiled 
ILiaws,  p.  814.    The  Attorney^General  cites  them  to  respond  to  a 


"■^^^"^mm 


JANTTABY,  1885. 
nt  for  conduct  contrary  to  their  daties  as  licensed  atto^ 

the  evidence,  it  appears  tiiat  one  Kaulahea,  who  may  te 
the  complainant  in  the  case,  liad  been  arrested  upon  the 
at  his  wife  for  deserting  her,  and  was  confined  at  the  sta- 
ise  pending  trial.  Kaulahea  testifies  that  he  is  eighteen 
'  age.  There  is  nothing  in  his  appearance  to  indicate  that 
it  nearly  correct  in  this  statement.  He  says  that  while  in 
1  house  cell,  I^eliikoa  presented  himself  at  the  bare  and 
I  him  to  employ  him  as  a  lawyer  for  hia  defense,  but  that 
ined  to  do  so.     Keliikoa  testified  that  he  accepted,  or  re- 

him,  on  a  promise  to  pay  him  $25  "if  he  got  clear." 
fetcalf,  who  was  present,  corroborates  the  testimouy  of 
er. 
ihea  was  brought  l>efore  the  Police  Court  on  Monday,  De> 

8th,  and,  by  remand,  Wednesday,  Deceml)er  10th,  mean- 
eing  detained  In  the  station  house.    The  Police  Juatice 

that  his  record  does  not  show  that  any  person  appeared 
ney,  and  his  recollection  Is  that  no  one  did  so  appear,  and 
llects  that  Keliikoa  and  Bareaaba  were  sitting  in  court,  aa 
measure  customary  with  them,  but  did  not  hold  them- 
>ut  as  counsel  in  this  case.  Barenaba  testifies  that  he  be- 
incemed  In  the  case  by  request  of  Keliikoa,  who  wished 
assist,  and  promised  or  gave  him  the  expectation  of  some 
Te  says  he  had  had  no  interview  with  Kaulahea  before  the 
Barenaba  testifies  that  in  the  Police  Court  he  "saw  that 
ea  was  stupid  (hupo),  so  I  got  up  and  stated  to  the  Court 
knew  about  Kaulahea's  stupidity.  There  were  no  wilr 
or  or  against  Kaulahea.  Keliikoa  did  nothing  in  Court 
i  to  get  up  and  sat  down  again,  leaving  me  or  asking  me 
c."  It  does  not  appear  by  the  testimony  and  record  of  the 
Tustlce  that  Barenaba  was  witness  or  spokesman  Id  any 

1;  was  the  case  on  which  Kaulahea  was  confined  and  brought 
he  Court?  The  somewhat  peculiar  statute  of  June  IT, 
rith  its  amendments,  now  constituting  Chap.  61  of  the 
lode,  provides  that  a  husband  or  a  wife  may,  upon  sworn 
int,  procure  a  warrant  for  the  arrest  of  the  other  having 
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deserted;  that  the  Justice  shall  examine  the  difficulty^  secure  a 
reeonciliatloa  and  promise  to  return,  if  practicable,  in  that  case 
imposing  no  penalty.  The  Police  Justice  proceeded  upon  this 
law.  No  witnesses  were  called.  He  discovered  that  the  diffi* 
culty  on  the  part  of  the  wife  and  her  father  was  that  the  husband 
was  not  in  receipt  of  income,  and  did  not  supply  money.  It  also 
appeared  to  the  Police  Justice  that  the  wife  had  a  particular 
friend  in  a  Chinaman  who  accompanied  her.  The  husband 
either  had  not  deserted  his  wife,  or  if  he  had,  he  consented  be- 
fore the  Magistrate  to  return  to  her.  Under  the  law,  then,  he 
should  be  discharged  (for  a  first  offense),  and  he  was  discharged, 
the  Magistrate,  who  by  the  act  is  made  an  adviser,  recommend- 
ing that  he  seek  and  obtain  employment. 

Thus  it  appears  that  this  was  not  a  case  needing  the  assistance 
of  counsel,  and  that  these  attorneys  gave  no  assistance,  either  in 
Ck}urt  or  out,  for  Barenaba's  statement,  if  he  did  make  one,  was 
not  the  act  of  an  attorney,  but  of  an  acquaintance,  and  the  Polit*e 
Justice  did  not  need  to  be  told  that  the  defendant  Wiis  stupid, 
for  he  says  that  he  showed  that  before  him,  and  we  cannot  take 
much  account  of  the  testimony  of  Keliikoa  that  it  was  in  conse- 
quence of  his  advice  to  the  defendant  that  he  consented  to  return 
to  hifij  wife,  as  Keliikoa  did  not  appear  as  his  counsel,  and  it  is 
not  shown  that  he  assisted  in  any  manner  in  the  matter  for  which 
he  was  charged. 

When  Kaulahea  was  discharged,  he  seems  to  have  been  taken 
in  hand  by  Keliikoa  and  Burenaba.  He  had  an  interview  in  a 
private  room  with  Keliikoa.  He  testifies  that  Keliikoa  said  to 
him,  « You  had  better  ship,"  that  is,  engage  as  a  contract 
lat>orer;  that  if  he  did  not  ship  he  would  have  him  arrested  as  a 
vagrant,  and  he  might  be  imprisoned  for  five  years.  Keliikoa 
denies  this,  and  the  story  lies  between  the  two.  Then  Barenaba 
took  him,  as  he  says,  by  direction  of  Keliikoa,  to  a  native  runner 
by  the  name  of  J.  K.  Spalding,  and  the  party,  which  Keliikoa 

and  another  had  joined,  went  to  the  office  of ,  agents  for 

the plantation,  at  Kauai,  where  Kaulahea  «< shipped" 

upon  a  contract  for  two  years'  service,  receiving  a  cash  advance 
of  $t>0.     (By  Act  of  1882,  Chap.  XXXIH.  found  in  the  Compiled 
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Law's,  p.  459,  no  contract  tor  la 
enrorced  if  mure  ihan  $25  adva 
I'  Without  more  detail  it  may 

g  young  man  continued  beset  by 

I  had  paid  Keliilcoa  $25  and  Ban 

^  |5)  for  legal  assistance,  "  depos 

|^''<  ing,  for  security  that  he  ehoul 

^'  Kauai,  and  $5  to  him  as  "a 

ti   <  'Which  to  meet  his  own  requirei 

f'-r 

I'v  with  his  wife,  by  which  he  hw 

p  wages  were  at  $15  per  month, 

^■^^  income  for   this   net  re^iutt,  « 

^.  friends  out  of  Court  placed  hiu 

J, .  cnlty  than  he  was  in  when  eon 

■'  'Court  they  gave  him  no  profe; 

J-.,  Court  they  effectively  and  actli 

\  Kelilkoa  further  Informs  us  I 

.,  Kauhane,  an  officer  in  charg 

stated  to  him  that  Kaulahea 

him  to  the  door  of  his  cell.     T 

■y  to  the  attention  of  the   Mara 

police  offl(:ers  shall  be  brokers 

Keliikoiiand  Bai'enaba  hav' 

;  themselves  in  a  most  discred 

■  mony  of  Kaulahea,  of  which  i 

conduct  is  still  worse.     They 

the  complainant.     The  whole  c 

not  to  assist  him  In  any  mann 

for  themselves. 

It  Is  not  the  intention  of  th 
they  should  have  a  special  o] 
and  the  timid.  An  atturney'ij 
that  the  licensee  is  competent 
the  courts,  and  that  he  Is  of  hi 
precise  lines  can  be  laid  do 
Every  case  must  be  dealt  with 
The  renpondenls  herein  have  I 
Lttea  their  obligations  as  altor 
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between  them,  deeming  Keliikoa  to  be  guilty  of  gross  misconduct, 
and  the  principal  actor  and  offender  in  this  affair.  We  adjudge 
that  his  license  be  cancelled,  and  that  he  pay  into  Court  the  $25 
received  by  him,  to  be  held  for  Kaulahea,  subject  to  the  claim  of 
the  party  who  shipped  him,  if  it  shall  appear  that  his  contract 
is  rescinded  as  being  a  minor  or  for  the  excessive  advance. 

Barenaba  we  suspend  from  practice  for  three  months,  and  order 
that  he  pay  into  Court  $5,  subject  to  the  same  disposition  witli 
the  above. 

Antone  Rosa,  for  the  prosecution. 

Holokahiki  and  Poepoty  for  the  defense. 

Honolulu,  January  20,  1885. 


In  the  Matter  of  H.  N.  KAHULU,  District  Judge  of  Ewa,  Oabu. 

C0MP1-.AINT  FOR  Malfeasance. 
January  Term,  1885. 
judd,  c.  j.  ;  mccully  and  austin,  jj. 
Alleged  malfeasance  of  a  District  Judge  reviewed. 

Opinion  of  the  Court,  by  McCully,  J. 

Information  by  the  Attorney-General  charging  that  the  above- 
named  officer  <<  has  committed  offenses  in  his  official  capacity,  such 
as  render  him  totally  unfit  to  hold  the  position  of  District  Justice 
as  aforesaid."  The  specific  charges  are  of  corruptly  demanding 
and  receiving  $12.50  from  a  plaintiff  for  whom  he  had  rendered  a 
Judgment  for  $200,  and  for  refusing  to  return  $4,  deposited  with 
him  for  an  action  which  was  never  brought.  Also  for  repeated 
and  long-continued  absences  from  his  district  for  periods  of  three 
successive  weeks  at  various  times,  whereby  it  was  rendered  im- 
practicable to  bring  civil  or  criminal  business  before  him ;  and 
generally  for  willful  neglect,  incompetency  and  unfitness  to  hold 
the  office.    This  proceeding  is  had  by  authority  of  amended  Sec 
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914,  page  267,  Compiled  Laws,  and  the  prayer  of  the  complaint 
is  that  the  Magistrate  be  dismissed  from  office. 

In  respect  to  the  first  charge  the  respondjent  offers  his  own  tes- 
timony and  that  of  J.  M.  Poepoe,  Esq.,  an  attorney-at-law,  to 
show  that  this  amount,  which  equals  the  attorneys'  commissions 
as  taxed  by  law  in  assumpsit,  was  demanded  and  received  by 
Poepoe  from  the  plaintiff,  anticipating  its  collection  from  the  de- 
fendant. It  was  ill  advised  of  the  magistrate  to  concern  himself 
between  attorney  and  client  in  demanding  or  collecting  fees.  His 
name  is  attached  to  the  receipt  as  if  he  had  received  this  sum,  and 
he  went  to  plaintiff's  store  to  ask  or  demand  it  We  give  him 
the  benefit  of  his  evidence  and  find  him  guilty  only  of  gross  indis- 
cretion and  not  of  fraud. 

Bespecting  the  item  of  four  dollars,  received  as  costs,  the  de- 
fendant claims  that  two  dollars  of  it  was  required  for  execution 
(perhaps  on  the  judgnnrnt  for  $200,  as  the  case  was  for  the  same 
plaintiff),  and  that  he  told  the  plaintiff  he  would  pay  him  the  re- 
maining two  dollars,  but  that  his  money  was  all  at  Ewa,  and  the 
demand  was  made  on  him  in  Honolulu.  This  appears  to  us  to  be 
an  evasion. 

We  have  examined  the  plaintiff's  accounts  at  large  and  called 
on  him  to  explain  various  discrepancies  appearing  in  them  and 
further  appearing  by  comparison  with  accounts  kept  by  the  Dep- 
uty Sheriff.  His  explknations  are  evasive  and  unsatisfactory. 
His  method  of  keeping  accounts  is  such  that  fraud  cannot  be  de- 
tected. He  fails  to  make  entries  of  cases  where  costs  are  received 
and  the  case  may  be  withdrawn  by  settlement  out  of  Court.  We 
are  unable  to  understand  the  course  of  his  receipts  from  the  be- 
ginning up  to  his  return  to  the  Public  Auditor.  In  respect  to  a 
fraudulent  detention  of  any  money  we  are  left  in  doubt,  and  we 
may  say  unfavorable  doubt,  but  cannot  affirm  that  any  item  of 
fraud  is  proved. 

In  regard  to  the  charge  of  absence  from  his  district  to  such  an 
extent  as  to  impair  the  right  of  the  community  of  that  district  to 
have  a  Court  for  civil  and  criminal  business,  we  find  it  to  be  well 
sustiiined  by  proofs.  The  respondent's  own  admissions  go  far 
toward  supporting  the  charge.  He  says  he  could  not  procure  a 
dwelling  in  the  district  until  lately.     We  cannot  admit  his  excuse 
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as  sufficient  for  the  long  continuous  absences.  He  was  bound,  by 
accepting  office,  to  be  in  his  district  at  least  on  stated  days  of  each 
week  at  some  known,  and,  if  possible,  convenient  locality.  But 
he  is  further  shown  to  have  failed  to  attend  at  the  day  appointed 
for  trials,  whereby  numbers  of  persons  were  kept  waiting  for  him 
till  afternoon  and  left  the  place  without  doing  their  business. 

It  was  also  made  to  appear  that  he  charged  unusual  and  inad- 
missible items  as  costs,  charging  ten  cents  for  the  blanks  used  for 
subpoBuas,  summons,  etn.,  and  in  the  case  of  delinquent  taxpayers 
charging  one  dollar  in  the  nature  of  commissions. 

Prom  this  sketch  it  appears  that  there  are  many  delinquencies 
and  errors  of  this  magistrate  to  be  condemned. 

It  is  possible  to  take  a  charitable  view  of  his  conduct  and  to  find 
that  he  is  not  guilty  of  fraud  or  of  willful  neglect  of  duty.  He 
has  but  two  months  now  remaining  of  his  term  of  two  years. 
There  can  be  no  Judgment  of  suspension  from  office,  for  the  law 
does  not  provide  for  it,  moreover  the  office  cannot  be  left  vacant. 
In  view  of  the  brief  time  remaining,  and  of  the  consideration  that 
the  examination  now  had  with  the  instruction  and  censure  of  the 
Court  upon  the  irregularities  and  deficiencies  discovered,  may 
correct  the  irregularities  of  his  administration  ;  we  are  of  opinion 
that  the  public  service  will  not  suffer  by  allowing  the  respondent 
to  continue  in  office  till  April,  when  his  commission  expires,  leav- 
ing it  then  to  the  appointing  power  to  consider,  upon  his  past 
record  and  his  conduct  during  the  remaining  time,  whether  it  will 
be  advisable  to  renew  his  commission. 

Antone  Bosa,  for  the  complainant. 

J.  M,  Poepoe  and  W.  L.  Holokahikif  for  the  respondent. 

fionolulUy  January  26,  1885. 
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M.  DE  GONVEIA  VB. 

Exceptions  to  Findings  oi 

January  Term, 

JuDD,  C.  J.J  McCuLLY  and 

In  a  hearing  before  Fence  Commlseioners 
by  a  person  wlio  has  neglected  to  con 
euch  person  must  have  notice  to  atte 
notice,  an  order  of  the  Commissioners 

iMcislou  of  the  Chief  Justice  affirmed. 

Opinion  by  McCui 

The  plaintiff  brings  a  bill  of  exceptic 
law  in  this  case,  tried  by  the  Chiel 
waived. 

The  plaintiff's  action  was  to  reeovi 
assessment  in  bia  favor  against  the  defe 
Commissioners  of  North  Kona,  Hav 
Promote  Fencing,  of  1859,  found  on  p 
the  Commissioners  of  Fences  have  Ju: 
mine,  after  public  notice  given,  "the 
by  the  owners  of  adjoining  lands,  a 
owner  shall  build  or  maintain,  designatl 
*  the  work  shall  be  done ;"  and,  secondly 
have  refused  or  neglected  to  build  or  m 
fence  assigned  to  him  by  the  Comnab 
been  done  by  the  aggrieved  party,  the 
the  amount  due  for  such  holding,  a  ceit 
ment,  filed  with  a  District  Justice  of  th 
party  to  judgment  and  execution  for 
civil  suits.'' 

The  defense  made  in  this  action  Is  th 
no  notice  to  attend  at  (he  second  proce 
ment  of  <4xpenses  against  him.  It  i 
given  in  the  first  proceeding  was  suffl( 
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held  as  bein^  in  curia  for  all  further  proceedings  in  the  same 
matter.  This  is  unreasonable.  It  might  be  imposi«ible  for  him 
to  ascertain  by  observation  the  time  and  place  when  the  Commis- 
sioners might  consider  and  make  their  assessment.  Thdy  keep 
no  office,  have  no  clerk ;  they  may  make  their  assessment  at  any 
time  after  the  term  prescribed  and  after  the  other  parly  may 
have  built  it  for  him.  The  defendant  has  a  right  to  be  heard 
upon  the  question  of  the  actual,  reasonable  or  necessary  expense 
of  building  the  fence,  as  it  has  been  built.  This  is  a  separate 
and  distinct  proceeding.  It  is  one  thing  to  be  ordered  to  build  or 
maintain  a  certain  amount  and  description  of  fence,  within  a 
certain  time,  with  no  ascertained  equivalent  or  alternative  in  a 
money  amount,  and  another  thing  to  determine  what  sum  the 
defendant  shall  pay  another  party  who  has  built  it  The  defend- 
ant has  an  interest,  and  therefore  rights  in  the  finding  of  the 
amount.  It  Is  not  to  be  awarded  on  the  plaintiff's  bill  ex  parte^ 
and  without  opportunity  for  the  defendant  to  be  heard.  Having 
rights,  he  must  have  notice  when  they  are  to  be  adjudicated.  It 
is  immaterial  that  this  statute  does  not  prescribe  that  a  notice 
shall  be  given.  This  is  a  fundamental  principle  in  all  Judicial 
proceedings:     Aitdi  alteram  partem. 

The  proceedings  for  assessment  by  the  Commissioners  must  be 
held  to  be  fatally  affected  and  their  finding  void. 

Exceptions  overruled. 

Cecil  Brovm  for  plaintiff. 

No  appearance  for  defendant.. 

Honolulu,  February  13^  1885. 
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ESTATE  OF  BEBNICE  PAUAHI  BISHOP. 

AppjEiAii  Fi^M  Order  of  MuCully,  J.,  Admitting  Will  to 

Probate. 

January  Term,  1885. 

JuDD,  C.  J.;  MoCuLLY  and  Austin,  J  J. 

An  appellant  from  an  order  admitting  a  will  to  probate  must  show 
prima  facie  that  be  la  an  heir-at-law  of  the  decedent. 

A  third  cousin  cannot  inherit  under  our  statute. 

The  Supreme  Court  has  power,  by  statute,  to  make  rules,  and  its 
rules,  made  pursuant  to  statute,  are  law. 

An  appellant,  who  has  lost  the  right  of  appeal,  cannot  transfer  it  to 
another. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

The  will  of  the  late  High  Chiefess  Bernice  Pauahi  Bishop  was 
duly  admitted  to  probate  on  the  2d  day  of  December,  A,  D.  1884, 
before  Mr.  Justice  MeCully.  At  the  hearing  one  P.  F.  Koakann 
appeared  personally^  and  btated  that  he  was  an  heir-at-law  of  the 
decedent,  and  desired  to  contest  the  will.  He  did  not  offer  ta 
establish  his  relationship,  and  he  did  not  offer  any  evidence 
against  the  admission  of  the  will  to  probate,  nor  di(|  he  cross- 
examine  the  witnesses  examined  by  the  proponents 

On  the  12th  day  of  December,  however,  he  took  the  steps 
necessary  to  an  appeal  from  the  order  of  probate  to  the  Supreme 
Court,  and  the  cause  was  placed  on  the  calendar  for  the  January 
term.  The  case  was  called  and  continued  several  times  at  his 
request,  and  finally,  on  January  30, 1885,  the  last  day  but  one  of 
the  term,  he  appeared  by  his  counsel,  M.  Thompson  and  G.  B. 
Kalaaukane,  Esqs.,  and  desired  a  further  delay,  in  order  to 
prepare  his  case.  This  not  being  deemed  reasonable  by  the 
Court,  he  presented  his  case  and  the  Court  dismissed  the  appeal, 
but  allowed  him  ten  days  to  come  in  with  a  motion  to  reinstate 
the  appeal  upon  affidavits  showmg  that  the  contestant  had  a 
standing  in  Court.     We  do  not  here  give  the  grounds  on  which 
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dismiesed,  in  order  to  avoid  a  repetitioa  of  what 

B  and  motion  were  duly  filed,  and  argument  was 
ihe  13th  of  February  before  the  full  Court 
of  the  contestant  shows  himself  to  be,  as  stated 
aring,  a  great-great-grandson  of  Kamehamehanui 
!ha  I.),  who  was  also  the  great-grandfather  of  the 
i  would  make  contestant  a  remote  cousin,  or,  in 
:e,  a  third  cousin  of  the  decedent, 
iating  appeals  in  probate  cases  (Compiled  Laws, 
person  claiming  before  the  Probate  Judge  the 
Dart  thereof,  or  any  interest  therein,  by  virtup 
it  descent  of  property  In  this  Kingdom,  to  move 
'ourt,  if  any  matter  of  fact  is  in  issue,  that  the 
jied  before  a  Jury,  and  such  motion  is  not  to  be 

B  not  necessary  to  adduce  authorities  in  support  of 
that  the  person  desiring  to  appeal  against  the 
Probate  Court,  admitting  the  will  to  probate,  must 
'e,  prima  facie  at  least,  that  he  la  an  heir-at-law 
t,  and  would  inherit  the  property  Involved,  or 
I  it,  If  the  will  should  finally  be  refused  |>robate. 
shown  us  by  counsel  for  the  proponents  which 
lew :  Ta_ff  vs.  Boamer,  17  Mich.  248,  holding  that 
lontest  a  will  which  only  disposes  of  property,  ex- 
-law,  or  next  of  kin  of  the  testator." 
roeder,  46  Cal.  305:  "One  who  does  not  claim 
real  estate  cannot  contest  an  order  of  sale  from 

decisions  of  this  Court,  the  inheritance  of  col- 
tes,  under  the  statute  of  descent,  with  the  brothers 
the   parents  of   the   intestate  and  their  dlree* 

lua,  4  Hawn.  221 ;  Eahiuka  v».  Jlobron,  id.  227. 
tciuui!  the  relationship  of  third  cousin. 
U  had  been  for  any  cause  not  admitted  to  probate, 
would    not   inherit,    for  the    decedent  left   a 
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husband,  who  would  inherit  one-half  the  property,  and  the  other 
half  would,  according  to  the  contestant's  genealogical  tree  pre- 
sented, go  to  Kalola,  a  half-cousin.    On  his  own  genealogy,  there- 
in' fore,  the  contestant  has  no  standing  in  Court. 

But  he  presented  to  the  Court  a  deed  dated  22d  December, 
1884,  wherein  for  the  consideration  of  one  dollar  and  natural  affec- 
tion, Kalola,  claiming  to  be  a  half-cousin  of  the  decedent,  conveys 
to  contestant  all  her  right,  title  and  interest  in  the  estate  of  de- 
cedent. No  question  is  made  as  to  the  right  of  an  heir  to  assign 
'^[^     ^  his  possibility  of  inheritance.     The  will  was  admitted  to  probate 

December  2d)  and  the  deed  was  made  twenty  days  after. 

By  Rule  IV.  an  appeal  from  a  Justice  of  the  Supreme  Court  in 
probate  must  be  taken  within  ten  days  from  the  rendition  of  the 
;:^^   •  decision.     As  the  authority  of  the  Court  to  make  this  rule  has 

been  challenged,  it  becomes  necessary  to  citid  Section  1016  of  the 
Civil  Code:  «*The  Supreme  Court  may,  from  time  to  time,  estab* 
Ush  by  standing  rules,  such  regulations  for  the  taking  of  appeals, 
etc.,  as  the  said  Court  may  deem  necessary  for  the  better  admin- 
istration of  Justice."  Also,  Section  833 :  "The  Supreme  Court 
shall  have  power,  from  time  to  time,  to  make  rules  regulating 
the  practice  and  conducting  the  business  of  said  Court,  in  all 
cases  not  expressly  provided  for  by  law ;  and  thereafter  to  revise 
said  rules,  so  often  as  it  may  be  found  wise  and  necessary  to 
simplify  said  practice,  and  remedy  any  abuses  or  imperfections 
that  may  be  found  to  exist  therein." 

<<  A  rule  of  Court,  made  in  pursuance  of  a  statute,  has  the 
force  of  law."  Paakukuvs.  Komoikehuehu^  8  Hawn.  642.  This 
is  law  universally. 

Kalolo  took  no  appeal  from  the  decision  of  the  Court  admitting 
the  will  to  probate.  She  then,  by  not  exercising  the  right  of 
appeal  within  ten  days,  had  irrevocably  lost  it  at  the  tiaie  she 
made  the  conveyance  of  her  interest  to  the  contestant,  and  it  is 
too  plain  to  require  argument  that  if  she  had  no  right  of  appeal, 
she  could  not  transfer  such  a  right  to  the  contestant.  Her  deed 
does  not  clothe  her  grantee  with  a  power  that  she  did  not  herself 
possess. 

« 

The  affidavits  presented  for  the  purpose  of  showing  that  con- 
testant has  reasonable  grounds  for  attacking  the  will|  consist  of 
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statements  that  the  deponents  heard  from  persons  whose  names 
they  do  not  undertake  to  give,  that  something  was  wrong  with 
the  will.  We  fail  to  find  one  positive  statement  of  a  fact  which 
would  tend  to  disturb  the  probate  of  the  will.  These  affidavits 
cannot  be  considered  as  affording  any  foundation  for  the  motiou 
to  reinstate  the  appeal.  Moreover,  the  affidavits  are  mainly  di- 
rected against  the  codicils,  which  vary  some  bequests  only,  and 
do  not  change  the  general  current  of  the  disposition  of  the  prop- 
erty. These  were  made  on  the  4th  and  9th  of  October,  respect- 
ively,  and  the  testatrix  died  on  the  16th.  But  her  will  was  made 
on  the  31st  October,  1883 — a  year  before  the  death  of  the  testa- 
trix. 

We  find  no  ground  for  disturbing  the  order  made  on  the  dOth 
of  January  last,  and  the  contestant's  motion  is  denied,  with  costs* 

F.  iV.  Halnh^  for  proponents. 

Jf.  Thompson  and  O.  B.  Kalaattkane^  for  contestant. 

Honolulu,  February  18,  1885. 


AH  CHU  vs.  SUNG  KWONG  WO  CO. 

Exceptions  from  Bulings  op  McCuLiiY,  J. 

January  Term,  1886. 

JUDD,   C.   J.  ;   MoCULIiY  AND  AUSTIN,   JJ. 

There  is  no  time  limited  within  which  a  bill  of  exceptions,  from  an 
order  denying  motion  for  new  trial,  must  be  presented. 

A  bill  of  exceptions,  referring  to  the  Judge's  minutes  for  the  evidence, 
though  informal,  is  not  Improper. 

Sxoeptions  can  be  taken  from  an  order  refusing  a  new  trial. 
Opinion  op  the  Court,  by  Austin,  J. 

A  verdict  against  the  defendants  was  rendered  by  the  Jury  at 
the  October  term,  1884.  Exception  was  duly  noted  at  the  time, 
and  an  informal  motion  for  a  new  trial  was  made  before  Mr.  Jus- 
tice McCuUy,  and  his  decision  denying  the  motion  was  filed  De- 
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r  24,  1884.  Od  December  26,  1684,  notice  of  appeal  from 
icition  WHS  noted,  and  on  January- 16,  1885,  the  defendant 
a  to  Justice  McCuUy  for  settlement  a  proposed  bill  of  es- 
is  which  he  refused  to  sign.  The  exceptions  are  objected 
ot  presented  la  time. 

'atnalu  vs.  LoveU,  4  Hawn.,  601,  we  held  that  the  informai 
1  above  referred  to  might  be  made  without  a  bill  of  ezcep- 
llowed,  but  if  the  party  beaten  on  that  motion  sought  to  go 
-,  he  must  draft  and  present  a  bill  of  exceptions.  Theopln- 
Is  to  say  when  this  should  be  done.  Sections  83 1  to  8i}9 
155  and  1156  of  the  Civil  Code,  which  are  the  only  ones 
can  affect  the  question,  fall  directly  to  speak  of  thia  aecond 
1  DOW  sought  to  be  made. 

1  defect  ought  to  have  been  remedied  by  a  direct  rule  of  the 
In  the  absence  of  such  a  rule  we  feel  obliged  to  bold  upon 
itute  that  the  exceptions  were  presented  in  time, 
ther  question  raised  ia  that  the  bill  of  exceptions  did  not 
n  the  evidence.  The  bill  Sled  refers  to  the  Ju'lge's  mia- 
elow  and  asks  that  they  may  be  made  part  of  it.  Upon 
Ills  decision  was  based,  and,  though  informal,  we  shall  hold 
igh  In  this  case,  but  they  must  be  copied  and  annexed  to 
II. 

ther  point  is  made  that  the  Judge  below  denied  the  motion 
w  trial,  and  that  this  cannot  be  appealed  from  in  this  case 
e  his  decision  was  discretionary.     The  motion  below  wason 
rounds:     1st,  that  the  verdiut  was  against  evidence;  2d, 
lie  damages  were  excessive.     Under  the  usual  practice  ia 
jurt,  we  thinK  such  exceptions  can  be  taken, 
exceptions  were  well  taken  and  may  be  placed  on  the  cal- 
for  argument  at  the  next  term. 
i.  BartweU,  for  plaintiff. 
R.  Cattle,  for  defendants, 
olulu,  February  26,  1885. 
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KAWIKA  et  oL  vs.  PAKEOKEO. 

Appeal  from  Commissionebs  of  Private  Ways. 

January  Term,  1885. 

judd,  c,  j.  ;  mccully  and  austin,  jj. 

Plaintifib'  lot  and  defendant's  lot  were  originally  one  piece;  by  divi- 
sion and  sale  to  different  parties,  plaintiffs*  lot  was  left  with  no  way 
to  the  public  thoroughfare  except  through  the  portion  sold  to  de- 
fendant. 

Held,  affirming  decision  of  the  Commissioners,  that  plaintiff^  were 
entitled  to  a  right  of  way  by  necessity  over  defendant's  lot. 

Achi  vs.  Fonif  ante  176,  followed. 

Opinion  by  McCuiiLY,  J. 

Bight  of  way.     Appeal  from  the  Commissioners. 

By  the  testimony  the  plaintiffs'  lot  and  the  defendant's  lot  were 
originaUy  one  piece.  By  the  division  and  sale  to  different  parties 
the  plaintiffs'  lot  was  left  with  no  other  way  out  to  the  public 
thoroughfares  than  through  the  portion  sold  to  the  defendant. 
This  right  of  way  has  not  always  been  denied,  though  it  appears 
that  for  a  time  the  plaintiffs  had  a  way  out  by  sufferance  which 
they  used  to  some  extent  over  a  vacant  lot  which  has  since  t>eeQ 
built  up  and  closed.  Their  non-user  was  neither  for  the  length  of 
time  requisite  to  establish  an  abandonment  of  the  easement,  nor 
w&s  it  coupled  with  any  circumstances  tending  to  show  an  inten- 
tion to  abandon  it.  See  Washburn  on  Easements  and  Servitudes, 
651.  Their  right  of  way  by  necessity  therefore  exists  and  is  un- 
impaired. 

The  doctrine  controlling^  this  case  was  fully  set  forth  in  Aohi  vs. 
FOni^  July  Term,  1884.  We  confirm  the  Judgment  of  the  Com- 
missioners in  favor  of  the  plaintiffs  in  manner  and  form  as  ex- 
pressed in  their  Judgment. 

W.  B.  OastlCf  for  plaintiffl 

A.  Rosttf  for  defendant. 

Honolulu,  March  9,  1885. 
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EAIMIOLA  et  al.  vt.  BENT  ei  al. 

Exceptions  from  BuiiiNos  of  MoCuiiiiY,  J. 

Januaby  Term.  1885. 

^7  JXJDD,  C.  J.;  MoCuiiLY  and  Austin,  JJ. 

^t^;  Under  plea  of  general  issue,  in  ejectment,  defendant  may  give  evi« 

f-^'.  denceofanv  right  under  which  he  claims;  and  a  new  trial  will 

t^>  not  l)e  granted  for  Burprise,  where  defendant  at  the  trial  set  ap 

t'^  claim  of  inheritance,  having  previously,  in  a  conversation  with 

plaintiff's  attorney,  said  he  claimed  by  adverse  possession. 

Where  one  of  the  grounds  for  a  new  trial  is  newly  discovered  evi- 
dence ;  held  that  the  evidence  of  a  friend  of  plaintiff,  who  sat 
with  him  at  the  trial,  and  whose  testimony  might  have  been  as- 
certained with  reasonable  diligence,  cannot  be  said  to  be  newly 
discovered. 


Exceptions  overruled. 

Opinion  of  the  Full  Court,  by  McCuiiLY,  J.  | 

Upon  bill  of  exceptions  to  ruling  of  the  trial  Justice  on  a  mo. 
tiou  for  new  trial,  denying  the  motion.  The  case  was  ejectment 
The  grounds  of  the  motion  are  surprise  and  newly  discovered 
evidence. 

The  surprise  consisted  in  the  defendants  offering  evidence  to 
maintain  a  right  to  the  premises  by  inheritance.  The  plalntiflii 
claim  that  by  some  conversation  or  statements  by  defendants, 
previously  made  to  plaintiffs'  attorney,  he  had  reason  to  believe 
that  they  held  solely  by  adverse  user. 

Upon  examination  of  the  answer,  it  appears  that  the  dpfendants 
set  forth  that  they  held  the  premises  in  quedtion  by  a  good  title 
of  their  own.  And  that  they  had  helM  possession  for  more  than 
twenty  years.  This  does  not  disclose  whether  their  title  was  by 
Inheritance,  devise  or  conveyance.  But ,  under  our  statute,  they 
were  not  bound  to  plead  anything  more  than  the  general  Leue, 
under  which  they  might  give  evidence  of  any  right  whatever, 
without  notice  to  the  plaintiff.  They  did,  however,  notify  the 
plaintiffs  that  they  claimed  by  some  title  independent  of  a  pre- 
scriptive right,  and  would  avail  them;9elves  of  both. 
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The  plaintiffs  say  that  the  defense  by  inheritance  surprises 
them,  because  the  defendants  had  stated  in  conversation  to  their 
counsel  that  they  depended  solely  on  adverse  user.  If  this  were 
a  tenable  ground  under  any  ctreumstances,  it  could  not  be  avail- 
able after  a  plea  setting  up  other  defenses.  But  we  do  not  under- 
stand that  a  party  may  waive  his  right  to,  or  be  estopped  from,  a 
defense  by  his  statements  to  counsel,  or  that  counsel  can  claim 
surprise  on  being  confronted  with  a  defense  which  had  not  been 
suggested  in  such  a  conversation.  It  is  a  familiar  rule  of  law 
that  parties  are  not  limited  in  their  rights  of  action  by  compro- 
mises offered  for  the  sab:e  of  peace  and  to  avoid  litigation,  where 
they  have  not  been  accepted  and  the  claim  is  brought  for  the 
determination  of  law.  By  a  stronger  reason,  it  should  be  held 
that  no  right  is  lost  by  a  defendant's  statement  of  his  title.  When 
the  matter  comes  to  the  arbitrament  of  a  court,  he  is  in  the  hands 
of  counsel;  he  is  entitled  to  all  his  legal  defenses  his  opponent 
may  expect  they  will  make. 

We  may  add  that  the  affidavits  as  to  the  statements  made, 
which  are  claimed  to  have  led  to  the  surprise,  are  well  met  by 
counter  affidavits,  but  we  do  not  base  our  ruling  on  the  fact  or 
otherwise  of  misleading  statements  having  been  made. 

The  newly  discovered  evidence  is  that  of  a  person  who  is 
shown  to  have  been  a  friend  or  connection  of  the  plaintiffs,  who 
was  present  in  Court  during  the  two  days  of  the  trial,  sitting 
with  the  plaintiffs.  Anything  which  such  a  witness  is  now  ready 
to  testify  to  cannot  be  said  to  be  newly  discovered,  and  not 
within  the  plaintiffs'  power  to  ascertain  and  produce  by  reason- 
able diligence  at  the  first  trial. 

Exceptions  overruled. 

W.  B.  Castle^  for  plaintiffs. 

jr.  X.  Kaulukou,  for  defendants. 

W.  A.  Kinney y  of  counsel  for  defendants, 

Honolulu,  March  9,  1885. 
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JAMES  KAHUI  et  at.  vs.  LAUKI  et  al. 

Exceptions  to  Rulings  op  McCuiiLY,  J, 

January  Term,  1885. 

JUDD,    C.    J.  ;   McCuiiLY  AND  AUSTIN,   JJ. 

The  law  that  a  will  cannot  be  proved  after  expiration  of  five  yearv 
from  death  of  the  testator,  does  not  apply  to  wills  executed  prioi 
to  1859 ;   Will  of  NaninOj  2  Hawn.,  762. 

A  document  in  form  of  a  will,  held  to  be  a  deed ;  and  to  be  admissible 
in  evidence  under  claim  of  adverse  possession. 

Exceptions  sustained. 

Opinion  of  the  Full  Court,  by  McCully,  J. 

Ejectment.  The  defendant  offered  in  evidence  the  foUowinfl^ 
instrument,  as  translated  from  the  Hawaiian  language : 

«'  Will." 

<«  Know  all  men  by  these  presents  that  I,  Kimo,  hereby  devise 
my  land  of  Kapohaku,  at  Wain i ha,  and  the  house  lot  at  Kapaloa, 
to  Kaninui  forever.  Because  it  was  his  money,  $5,  that  paid  for 
this  kuleana«  I  paid  no  money.  My  interest  on  the  land  was 
only  my  name.     No  money  of  miue  bought  it. 

« In  testimony  of  this  devise  I  hereby  set  my  name. 

(Signed)        ^  <«  Kiico. 

<<No  one  is  to  dispute  this  devise  of  mine  to  Kaninui.     It  Is 
his  for  ever  and  ever. 
«  Witnesses : 

(Signed)  "  Kua  (w), 

"  Kapua, 

«  D.  W.  HALEMAKUy 

<<L.  Kauka. 
«< Scribe:    D.  W.  Halemanu. 

<«  Decided  upon  (done)  at  Wainiha,  A.  D.  1854,  12th  Jtine." 
The  trial  Justice  refused  to  allow  this  to  be  read  to  the  Juryy 
but  instructed  them  that  they  might  consider  that  defendant  had 
produced  an  instrument  under  which  he  and  his  privies  might 
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have  been  holding  adversely,  but  that  the  instrument  itself  gave 
no  title,  and  it  could  not  be  read  to  them.  To  this  refusal  and 
instruction  the  defendants  except. 

The  objection  to  the  admission  of  the  instrument  was  based  on 
Sec.  1474  of  the  Civil  Code,  which  prescribes  that  no  written  will 
shall  be  allowed  to  be  proved  after  the  expiration  of  five  years 
from  the  death  of  the  testator.  In  the  case  of  the  Will  of  No- 
nino,  2  Hawn.,  762,  it  is  held  that  this  limitation  does  not  apply 
to  wills  of  testators  dei'eased  before  the  enactment  (1859). 

We  may  assume  that  it  was  in  evidence  that  this  testator,  de- 
visor or  grantor  died  previous  to  1859.  Evidence  to  this  effect 
was  given,  and  siiould  have  been  incorporated  in  the  bill  of  ex- 
ceptions. In  that  case,  then,  the  limitation  of  time  would  not 
apply  to  prevent  this  instrument  from  receiving  probate  as  a  will. 

But,  although  the  instrument  is  in  the  phraseology  of  a  will, 
there  are  grounds  for  treating  it  as  a  conveyance.  It  sets  forth  a 
reason  and  a  consideration.  The  purchase  money  had  been  paid 
by  the  grantee,  and  the  grantor  had  never  had  anything  but  a 
nominal  ownership  in  the  land.  The  evidence  further  shows  that 
the  instrument   was  made,   not  in   view  of   death,  but  of  the 

« 

grantor's  leaving  that  part  of  the  island.  He  moved  to  the  op- 
posite side,  and  there  lived  till  his  death,  two  years  later.  The 
instrument  was  delivered  to  the  grantee,  who  thereupon  took 
possession  of  the  land,  and  we  doubt  very  much  if,  as  a  will,  it 
could  have  been  revoked  or  superseded  by  a  later  will. 

But,  w;hether  we  regard  this  as  a  will  or  as  a  deed,  it  seems  to 
ns  that  the  defendant  should  have  been  allowed  to  prove  the  exe- 
cution of  the  instrument.  It  would  have  proved  a  declaration  by 
the  nominal  patentee  Kimo,  made  in  solemn  form,  that  he  was 
not  the  equitable  owner  of  the  land,  but  that  it  belonged  to  Kani- 
nui,  to  whom  he  surrendered  it.  Kaninui  and  his  heirs,  the  de- 
fendants, holding  it  adversely  for  thirty  years  under  this  paper, 
would  have  a  good  defense  in  this  action. 

The  exceptions  are  sustained. 

Kinney  &  Peterson^  for  plaintiffs. 

J.  M.  POepoe,  for  defendants. 

Honolulu,  March  9,  1885. 
37 
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W.  C.  ACHI  vs.  KAUWA  et  al. 

Exceptions  to  Ruungs  op  McCuLiiY,  X 

Januaby  TEB&i,  1885. 

JuBD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

The  actual  possession  of  land  by  a  party,  under  an  unrecorded  deed,  if 
constructive  notice  to  a  subsequent  purcliaaer  of  the  land,  whom 


deed  is  recorded* 


Opinion  by  Austin,  J. 


This  is  an  action  of  ejectment 

The  plaintiff  was  the  grantee  of  the  heirs  of  the  patentee  of  the 
land  by  a  recorded  deed.  The  defendants  ciaim  under  an  unre- 
corded deed  from  the  patentee,  dated  in  18ti7,  to  the  defendants 
constituting  a  «  hui"  (firm),  and  show  that  some  of  the  defend- 
ants live  and  are  supported  on  the  land,  and  cultivate  parts  of  the 
same  yearly,  and  fence  what  they  cultivate ;  and  that  there  are 
two  houses  on  the  land  which  have  stood  a  long  time* 

The  plaintiff  claims  that  this  unrecorded  deed  is  void  under 
Sec.  1262  of  the  Civil  Code,  which  provides  that  it  <•  shall  be  void 
against  any  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration  not  having  actual  notice  of  such  conveyance,  whose 
conveyance  shall  be  first  duly  recorded." 

To  make  the  second  deed  hold,  the  claimant  under  it  must  po^ 
chase  in  good  faith,  for  value,  not  having  actual  notice  of  the  first 
deed. 

The  New  York  recording  act  provides  that  «aB  unrecorded 
deed  shall  be  void  against  a  subsequent  purchaser  in  good  faith 
and  for  a  valuable  consideration  of  the  same  real  estate  or  any 
portion  thereof  whose  conveyance  shall  be  first  duly  recorded." 

In  Tattle  vs.  Jackson,  6  Wend.,  213,  the  leading  case  in  the 
Court  of  Errors  in  New  York«  decided  in  1830  under  the  latter 
statute,  it  was  held  that  actual  possea^icn  of  the  land  sold  under 
an  unregistered  deed  is  constructive  notice  to  the  purchaser  aud 
imposes  upon  him  the  duty  to  inquire  as  to  the  rights  of  the  per- 
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son  in  possession,  and  that  as  to  liim  the  purchaser  cannot  have 
the  benefit  of  the  recording  act,  because  not  deemed  a  purchaser 
in  good  faith  for  value.  This  decision  has  been  followed  and 
never  since  questioned  in  that  State. 

See  Brown  vs.  Volkening,  64  N.  Y.,  76.  To  sustain  his  view 
the  Chancellor  cites  the  opinion  of  Chief  Justice  Parsons  in  ^oT" 
cross  vs.  Widgery^  2  Mass.,  508.  Thereafter,  however,  and  prior 
to  the  case  of  Pomroy  vs.  Stevens^  11  Met.,  244,  cited  by  plaintiff's 
counsel,  decided  in  1846,  a  statute  was  passed  in  Massachusetts 
Which  expressly  provides  <«  that  no  conveyance  of  real  estate  shall 
be  valid  and  effectual  against  any  person  other  than  the  grantor 
and  his  heirs  and  devisees  and  persons  having  actual  notice  there- 
of, unless  it  is  made  by  a  deed  recorded  as  the  statute  directs." 
And  under  this  statute  it  was  and  is  held  in  Massachusetts  that  no 
implied  or  constructive  notice  of  an  unregistered  deed  will  give 
it  validity  against  a  subsequent  purchaser. 

In  6  Wend'.,  257,  Chancellor  Walworth  refers  to  Doe  vs.  Alsopy 
5  Barn,  and  Aid.,  142,  decided  under  the  Middlesex  Registry  Acty 
7  Anne,  Chap.  20,  where  the  holding  was  like  that  in  the  Massa- 
chusetts cases,  and  says  that  the  act  is  imperative,  that  the  con- 
veyance shall  be  void  against  any  subsequent  purchaser,  and  that 
the  words  bona. fide  purchaser  are  not  used  in  the  act ;  and  refers 
to  a  similar  decision  in  Virginia,  where  the  law  and  the  decision 
were  subsequently  changed. 

See  also  Daniels  vs.  Davidson^  16  Vesey,  268,  17  Vesey,  433, 
where  the  New  York  doctrine  is  sustained.  In  equity  and  at 
common  law  without  reference  to  special  statutes ;  and,  it  seems 
to  us,  upon  reason  ;  good  faith  requires  a  purchaser  of  land  to  take 
his  title  subject  to  the  claims  of  parties  in  possession  when  he 
buys.  Under  our  statute,  if  the  party  in  open  possession  is  unable 
to  show  actual  notice  of  his  unregistered  deed  to  a  subsequent 
purchaser,  his  poss^ession  is  constructive  notice  to  such  purchaser 
of  all  his  rights,  and  he  cannot  be  disturbed  therein. 

In  the  case  at  bar  the  land  was  agricultural  land.  Of  such  land 
the  possession,  as  shown  under  a  deed  conveying  the  whole,  is 
sufficient  to  constitute  constructive  notice  of  the  defendants'  rights 
to  the  whole,  by  many  authorities  both  here  and  in  the  United 
States.    See  Maule  vs.  Waihee  Sugar  Ck>.,  4  Hawn.,  637. 
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We  have  lately  fully  considered  the  nature  of  adverse  posses- 
Bion  of  similar  lands  in  this  country  and  fully  examined  the  line 
of  authorities  cited  by  the  plaintiff's  counsel  under  this  point 
We  do  not  deem  it  necessary  to  re-examine  the  same  now.  See 
Mahukaliilii  vs.  Hobron;  ante  104, 

For  these  reasons  the  exceptions  are  overruled,    , 

W.  R,  Castle^  for  plaintiff. 

i^.  M,  Hatch,  for  defendants. 

Honolulu,  March  10,  1885. 
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HARRIET  A.  COLEMAN  vs.  CHARLES  C.  COLEMAN. 

Rule  to  Show  Cause. 


,f- 


January  Term,  1886. 

judd,  c.  j.  ;  mccully  and  austin,  jj. 

An  appeal  from  a  decree  of  separation  was  not  perfected  within  the 
time  prescribed  by  Rule  of  Court,  but  counsel  for  appellee  waived 
objections,  and  the  case  was  heard  on  appeal,  resulting  in  ^  re- 
versal of  the  decree. 

Held,  distinguishing  Paakuku  vs.  Komoikehuehu,  3  Hawn.,  642,0000* 
sel  had  the  right  to  make  the  waiver ;  it  affected  the  Jurisdiction 
of  the  Court  as  to  the  persons,  not  as  to  the  subject  matter. 

Opinion  op  the  Court,  by  Chief  Justice  Judd. 

The  Chief  Justice  made  a  decree  in  this  case  in  favor  of  peti- 
tioner on  the  12th  September,  1884.  The  respondent  noted  an 
appeal  to  the  Court  in  Banco.  A  bond  for  costs  was  duly  filed 
within  the  ten  days  required  by  rule  of  Court,  but  accrued  costs 
were  not  paid  until  the  next  day  after  the  ten  days  had  expired. 

At  the  October  term — October  151h — a  motion  was  made  by  re- 
spondent's counsel  to  place  the  cause  upon  the  calendar.  The 
motion  was  resisted  on  the  ground  that  the  appeal  was  not  prop- 
erly perfected. 

Pending  a  decision,  petitioner's  counsel  appeared  before  the 


k 
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Court  in  Banco  on  October  31st,  and  withdrew  their  objection  to 
the  allowance  of  the  appeal,  and  the  case  was  presented  and  ar- 
gued before  the  Court  on  its  merits. 

On  January  12,  1885,  a  ras^ority  of  the  Court  rendered  a  de- 
cision reversing  the  decree  of  the  Chief  Justice,     Ante,  page  260. 

On  motion  by  petitioner's  counsel,  filed  January  20th,  the  Court 
ordered  that  a  rule  issue  returnable  before  the  full  Court  on  the 
doth  January,  1835,  ordering  the  respondent  <*  to  show  cause  why 
the  decree  of  the  Chief  Justice  of  the  12th  September,  1884, 
should  not  stand  as  a  final  judgment  and  decree  herein,  on  the 
ground  that,  sls  appears  by  the  records  and  papers  on  file,  no  ap» 
peal  was  taken  and  pierfected  as  required  by  law." 

Ftotn  the  testimony  offered  it  seems  clear  that  the  withdrawing 
by  counsel  of  objections  to  the  appeal  was  not  without  the  consent 
of  the  petitioner. 

A.  S.  Hartwell  and  W.  B.  Castle,  for  petitioner,  urge  that  the 
Court  in  banco  has  not  obtained  jurisdiction  of  the  cause.  The 
absence  of  a  matter  necessary  to  give  the  Court  jurisdiction  can- 
not be  waived.  The  rule  requiring  costs  to  be  paid  within  ten 
days  as  one  of  the  steps  necessary  to  an  uppeai  has  the  force  of 
law.  Failure  in  this  respect  renders  the  appeal  nugatory,  and  no 
agreemient  can  make  it  valid.  Parties  cannot  waive  requirements 
which  are  for  the  benefit  of  the  State.  This  case  is  to  be  disstin* 
guished  from  those  in  which  the  waiver  affects  Irregularities  per- 
taining to  the  jurisdiction  over  the  person  only,  the  Court  already 
having  jurisdiction  of  the  cause  and  subject  matter,  and  this  mat- 
ter in  question  affects  the  cause  and  subject  matter  and  cannot  be 
waived, 

l\iaJcuku  vs,  Komoikefivehu^  3  Hawn.,  642 ;  Re  Oopa,  3  Hawn, 
407;  Rex  V9,  Cullen,  3  Hawn.,  122;  Est,  of  Kefliahonid,  July 
Term,  1866;  Paona  vb,  Heanu,  3  Hawn.,  591;  Tisdale  vs.  Bcirk 
Almyj  4  Hawn.,  503;  Est,  of  KaLlikauQa,  3  Hawn.,  459;  Kauhi 
vs.  Liaikulanif  3  Hawn.,  356;  38  Cal.  286 1  4  Cush.,  270;  133 
Mass.,  465;  6  Cush.,  i9  ;  119  Mass.,  295 ;  5  Cush.,  615;  17  Pick, 
295;  21  Conn.,  630;  22  Pick,  295 ;  23  Conn.,  175;  10  Cai.,  31; 
24  Cal.,  98. 

C.  W.  Ashford,  for  respondent — The  failure  to  pay  costs  was  a 
mere  irregularity  and  may  be  waived.     It  is  considered  to  be 
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!d  If  the  party  having  a  right  to  cnmplain  of  It  takes  snjr 
luent  ^tep  Inconsistent  with  an  Intent  on  his  part  to  take 
itage  of  it.     Consent  cures  error. 

ngen  vs.  IloiU,  H  N.  H.-,  66;  JMnia  vs.  Rogen,  13  Cal., 
Keys*  vs.  Warner,  46  Cal,,  60. 

i  Court  has  Jurisdiction  of  the  suhject  matter — i.  e.,  anthoritf 
:e  cogniEDnue  of,  try  and  determine  caiaes  for  separation  from 
larriage  relation.  Cooley  Const.  LIm.,  p.  897.  The  Courtmay 
[uriadictinn  of  the  parties  by  their  consent  or  by  their  ap- 
nea without  talitng  objection;  id.,  400;  Crane  vs.  Danidls, 
nn.  331  ;  also  29  Conn.,  415;  82  Conn.,  108;  32  Conn.,  147; 
h.,  279;  41  Mluh.,  227;  26N.H.,232;  Washington  Bridge 
'any  vs.  Stewart,  9  Howard,  419;  39  Mich.  123;  22  Miuh., 
0  Me.,  662. 

By  the  Court  : 
)n  a  careful  review  of  the  authorities  cited  by  both  sides,  tre 
'  the  opinion  that  the  rule  should  be  discharged. 
J  Court  in  banco  has  Jurisdiction  to  hear  and  determine,  on 
],  causes  for  separation  from  t>ed  and  board.     Vide  Sections 
jnd  869  of  the  Civil  Code. 

L  Court  has  Jurisdiction  of  any  subject  matter,  If,  by  the  law 
organization,  it  has  authority  to  take  cognizance  of,  try  and 
mine  cases  of  that  description.  If  it  assumes  to  act  in  a  case 
which  the  law  docs  not  give  it  authority,  the  proceeding  and 
sent  will  be  altogether  void,  and  rights  of  property  canoot 
rested  by  It.  And  on  this  point  there  Is  an  important  maxim 
i  law,  that  con^^ent  will  not  confer  Jurisdiction,  by  which  it 
t  that  the  consent  of  parties  cannot  empower  a  Court  to  act 
subjects  which  are  not  submitted  to  its  Judgment  by  the 
Cooley's  Constitutional  Limitation^,  p.  396.  A  JurEsdictiotiai 
t  of  this  character  can  be  made  available  at  any  stage  of  the 
as  the  defect  is  fundamental,  being  a  total  want  of  power  to 
;  all.  A  familiar  illustration  would  be  a  District  Court  as- 
ig  to  try  a  libel  for  divorce,  or  an  indictment  for  murder, 
the  case  we  are  considering  the  Court  liad  Jurisdiction  of  the 
s ;  they  appeared  and  submitted  their  case  on  Its  merits  to 
aal  adjudication  of  the  Court.  Says  Cooley  Id.,  p.  409 :  "  It  is 
sral  rule  that  irregularities  in  the  course  of  Judicial  proceed* 
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iDgs  do  not  render  th«*m  void.  An  irregularity  may  be  defined  as 
the  failure  to  observe  that  particular  course  of  proceeding  which, 
conformably  with  the  practice  of  the  Court,  ought  to  have  been 
observed  in  the  case."  The  learned  author  says  further  that  even 
in  the  same  proceeding  an  irregularity  may  be  waived,  und  will 
commonly  be  held  to  be  waived  if  the  party  entitled  to  complain 
of  it  shall  take  any  subsequent  step  in  the  cause  inconsistent  with 
an  intent  on  his  part  to  take  advantage  of  it. 

This  doctrine  seems  to  be  abundantly  sustained  by  authority. 
In  the  case  of  the  Washington  Bridge  Company  vs.  Stewart,  3 
Howard,  U.  S.,  413,  the  Supreme  Court  of  the  United  States  held 
that  though  this  Court  had  Jurisdiction  only,  on  appeal,  from  ^noi^ 
decreet  of  the  Circuit  Court,  yet  if  this  Court  actually  entertains 
Juritidiction  and  affirms  the  decree  of  a  Circuit  Court,  etc.,  the 
question  whether  the  decree  appealed  from  was  final  cannot  be 
raised  on  a  second  appeal.  The  Court  say  :  <<  To  permit  after- 
wards upon  an  appeal  from  proceedings  on  its  mandate,  a  sugges- 
tion of  the  want  of  Jurisdiction  of  this  Court  upon  the  first  appeal^ 
as  a  sufiicient  cause  for  re-examining  the  Judgment  then  given^ 
would  certainly  be  a  novelty  in  the  practice  of  a  Court  of  equity." 

In  Postva.  Williams,  33  Conn.,  147,  the  defect  was  that  com- 
missioners to  settle  boundaries  had  not  taken  a  special  statutory 
oath.     The  Court  say :     <<  There  are  certainly  numerous  decisions 
in  our  report^}  that  the  positive  requirements  of  statutes  in  certain 
cases  must  be  exactly  complied  with.      But  there  are  quite  as 
many,  espei  al  y  of  late  years,  to  the  effect  that  although  an  error 
may  be  of  a  fatal  nature,  yet  the  right  to  take  advantage  of  it  may 
be  lost  by  laches  or  waiver  creating  an  eistoppel."     <«Sofar  as 
there  is  a  conflict,  those  decisions  are  most  consistent  with  sense 
and  Justice  which  prevent  a  party  from  going  to  trial  on  the  mer- 
its and  accepting  the  result  if  favorable,  but  if  otherwise,  taking 
advantage  of  a  technical  difficulty  which  he  knew  of  or  should 
have  known  from  the  beginnini(."     ^^The  general  rule  is  that 
wnen  the  Court  has  Jurisdiction  of  the  parties  and  the  cause,  and 
there  has  been  in  the  course  of  the  proceedings  an  irregularity 
which  might  be  fatal,  as  the  omission  to  do  some  act  required  by 
law  or  the  doing  it  improperly,  the  objection  may  be  waived  or  a 
party  may  be  estopped  Irum  raising  it." 
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lot  necessary  to  discuHs  the  question  of  estoppel  or  wafver 
IcatioD,  for  in  tlie  case  at  bar  there  via  ao  express  waiver 
regularity  In  open  Court,  aud  we  are  freed  frona  difficulty 
ing  whether  the  party  having  the  right  to  comphtin  roay 
le  defect  or  irregularity  by  See.  7of  the  Civil  Code,  which 
lat  "  private  agreements  shall  have  no  effect  to  contravene 
which  concerns  public  order  or  morals.  But  individuals 
all  cases  in  which  it  is  not  expressly  or  implicitly  prohil>- 
lounce  what  the  law  has  established  In  their  favor,  whea 
lunciation  does  not  affect  the  rights  of  others  and  is  not 
to  the  public  good," 

Court  has  been  uniformly  strict  In  its  rulings  uptMi  alt 
concerning  appeals,  compelling;  parties  to  comply  literally 
3  requirements  of  the  statutes  tind  rule^  of  Court,  but  in 
I  case  has  It  held  that  counsel  have  not  the  authority  to 
:^ectlonx  to  non-compliance  with  these  rules.  This  is  the 
^\iakuku  vs.  Komoikehuehu,  3  Hnwn.,  642,  decided  in  1875. 
le  has  had  our  careful  attention.  It  wim  rendered  by  a 
Court  and  much  stress  is  laid  by  the  minority  of  the  Court 
written  waiver  (which  was  of  the  fact  that  the  appeal  was 
d  only  on  the  thirteenth  day  after  the  decision)  was  mxie 
lel  without  the  consent  of  his  client.  It  seems  that  the 
i  argued  and  submitted  to  the  full  Court  on  its  merits,  but 
;r's  counsel  says  at  the  end  of  liis  brief :  "The  plaintiff's 
illowed  the  defendant's  counsel,  as  far  as  he  is  concerned, 
ct  his  appeal  after  the  time.  He  says  nothing  un  thai 
t  is  for  the  Court  idoni'  to  reopen  the  decree  or  not."  There 
ig  In  the  papers  on  file  to  show  Ihat  the  plaintiff  person- 
ated to  the  course  taken  by  her  counsel,  and  the  Court, 
Ig  its  record,  on  its  own  motion  declined  jurisdiction  on 
nd  that  the  appeal  had  not  been  perfected  in  time.  We 
le  m^ority  of  the  Court  erred  In  holding  that  such  an 
rity  conld  not  he  waived  by  counsel,  and  so  far  as  the  de- 
as  established  this  aa  law,  we  feel  obliged  to  overrule  IL 
irt  uudoubtedly  considered  that  the  defect  affected  the 
Ion  of  the  Court  over  the  subject  matter,  and  the  views 
sented,  that  it  affected  the  Jurisdiction  over  the  petaooB 
ire  not  dearly  elaborated  by  counsel. 
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The  case  at  bar  can  be  distinguisjied  Irom  Faakuku  vs.  Komoi^ 
kehuehuj  inasmuch  as  no  suggestion  was  made  of  the  want  of 
Jurisdiction  to  try  the  case  on  appeal,  by  reason  of  the  appeal  not 
being  properly  perfected,  while  the  case  was  pending,  whereas  in 
the  former  case,  Baakuku  vs.  Komoikehuehu,  the  point  was  sug- 
gested in  plaintiff's  brief. 

We  are  of  opinion  that  the  waiver  cures  the  defect,  and  accord- 
ingly discharge  the  rule. 

The  decree  of  the  full  Court  must  stand. 

A.  S.  Hartwell,  for  petitioner. 

C  W.  Aah/ordj  for  respondent. 

Honolulu,  March  19,  1885. 


MELE  HOLELUA  et  at.  vs.  KEONI  KAPU  et  al. 

Exceptions  to  Bulinos  of  McCully,  J. 

January  Tebm,  1885. 

JuDD,  C.  J.J  McCuLiiY  and  AusTiN,  JJ. 

The  grantee  of  the  heirs  of  one  of  several  joint  plaintiffs  in  an  action 
of  ejectment,  is  estopped  by  the  judgment  therein,  in  a  subsequent 
suit  by  such  co-plaintiffs  against  him. 

Opinion  op  the  Court,  by  Austin,  J. 

This  is  an  action  of  ejectment  brought  by  plaintiffs  to  recover 
lands  in  Honolulu,  as  heirs  of  Kane,  the  patentee,  under  Koyal 
Patent  5,718. 

The  defendant  Kahea  Kapihi  claims  title  to  an  undivided  half 
of  the  said  land,  as  grantee  of  the  heirs  of  Kailiuli,  the  widow  of 
E^ane,  and  denies  the  heirship  of  the  plaintiffs. 

Thereupon  the  plaintiffs  produce  the  record  of  a  Judgment  in 
ejectment  for  an  undivided  half  of  certain  lands  in  Honolulu,  be- 
tween them  and  Elailiuli,  as  plaintiffs,  and  the  defendant  Kapu, 
as  defendant,  in  plaintiffs'  faVor,  establishing  them  to  be  heirs  of 
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y  their  motber  and  his  daughter  Hiapo,  and  claim  that  the 
int  Kaplhi  ia  thereby  estopped  from  claimiDg;  an  sadi 

to  the  heirs  of  Kailiuli.  The  Court  held  defeadantao 
d. 

ler,  the  said  defendant  showed  himself  and  defendant 
3  be  in  possession  of  separate  parts  of  the  land  claimed, 
it  no  demand  for  rents  and  profits  had  been  made,  and  so 
tnt  claimed   that  there  could    be  no    recovery  therefor 

the  defeodanta  Jointly.    The  Court  held  there  might  be  a 
xovery  against  defendants,  and  the   plaintiflis  recovered   . 
i  claimed  and  damages  $50.     The  defendant  Kapihi  ^ 
to  this  Court. 

le  judgment  claimed  as  an  estoppel,  these  ptaintifband 
i  Joined  in  an  allegation  that  they  were  entitled,  as  tenants 
non,  to  the  moiety  they  claimed  as  heirs  by  decent  from 
t,  the  patentee,  and  the  defendant  Kapu  denied  it  The 
n  litigated  was  whether  the  plaintiffs  were  such  tenants  ia 
n,  and  to  show  that  fact  it  was  necessary  to  prove,  aod 
>ved,  that  Kane,  the  brother  of  Hnlelua,  left  a  daughter, 
the  mother  of  these  pluintiffs,  now  dead,  and  a  widow,  tlie 
lilluli.    RailluU  was  sworn  at  the  trial  to  the  fact  so  re- 

lefendants'  coiuisel  says  there  was  no  estoppel,  and  cites 
\,a  on  Judgments,  Sec.  158,  as  follows :  ><  Parties  to  a  jadg- 
re  not  bound  by  it,  in  a  subsequent  controversy  between 
her,  unless  they  were  adversary  parties  in  the  original 

rule  as  to  estoppel  by  Judgment  is  well  laid  down  Id  jEii- 
I.  Cbnnor,  8  Comet,  522,  as  follows  :  "That  the  judgment 
ae  of  a  Court  possessing  competent  jurisdiction  is,  asagen- 
e,  final,  not  only  as  to  the  subject  matter  thereby  actually 
ined,  but  as  to  every  other  matter  which  the  parties  might 

in  the  cause,  and  which  they  might  have  bad  decided, 
ait  of  no  doubt,"  and  again,  "The  general  rule  is  that  so 
on  on  record,  upon  which  issue  has  l>een  once  talcen  aad 
and  a  fudgment  has  been  rendered,  as  between  the  par- 
:ing  it  and  their  privies,  Is  conclusive,  according  to  the 

thereof,  so  as  to  estop  the  parties  respectively  from  again 
ig  that  fact  once  so  tried  and  found." 
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To  render  parties  adversary  parties  in  an  action,  it  is  not  neces- 
sary that  they  should  be  opposed  as  plaintiff  and  defendant,  but 
that  their  interests  should  be  opposed  to  each  other,  and  that  the 
litigation  should  settle  the  question  between  them,  either  by  ad- 
niissions  of  record  or  by  proof. 

Often  in  courts  of  equity  the  rights  of  different  defendants  are 
litigated  and  settled  as  between  themselves,  even  without  definite 
allegations,  but  if  their  rights  were  adverse,  and  not  pleaded  or 
litigatod,  the  Judgment  rendered  would  not  be  conclusive  between 
them.  See  Graham  vs.  Bailroad  Company ^  8  Wall.,  704,  cited 
by  defendants'  counsel. 

But  we  apprehend  that  no  case  can  be  found  where  a  party 
Joins  in  a  pleading  with  other  plaintiffs,  whom  she  might  dispute 
as  to  a  fact  material  between  her  and  them,  and  alleges  that  their 
claim  as  to  that  fact  is  true,  and  that  claim  is  litigated  in  the  ac- 
tion and  decided  in  their  favor,  and  Judgment  thereon  Is  entered, 
where  such  judgment  was  not  held  conclusive  upon  all  parties. 
In  that  case,  had  Kailiuli  denied  that  she  was  tenant  in  common 
with  these  plaintiffs,  and  that  fact  had  been  established,  she 
would  not  only  have  been  tenant  in  dower  as  she  alleged,  but 
would  have  been  entitled  in  fee  to  one  undivided  half  of  the  land 
there  claimed  as  widow  of  Kane,  who  died  without  issue.  Hav- 
ing solemnly  admitted  of  record  in  that  case  that  she  was  not 
such  statutory  heir  to  one  half,  and  that  these  plaintiffs  were  such 
heirs  as  alleged  by  her,  and  tenants  in  common  with  her,  having 
sworn  to  that  fact  on  the  trial,  and  that  question  being  litigated 
by  another  interested  on  an  issue  to  which  she  was  a  party,  she 
and  her  privy,  the  defendant,  are  estopped. 

In  WUeax  vs.  Mower j  5  Mass.,  407,  three  plaintiffs  were  Joined 
and  Judgment  was  rendered  against  them  for  costs,  and  in  a  sub- 
sequent action  against  one  for  contribution  to  pay  costs,  that  one 
was  permitted  to  show  that  the  suit  was  begun  without  his  knowl- 
edge or  consent,  and  that  he  never  personally  Joined  in  the  issue. 
This  was  right,  but  in  that  case,  as  to  the  issue  litigated,  he  was 
held  estopped,  and  the  question  of  contribution  between  them  was 
not  in  issue.     See  Keahi  vs.  Bishop j  8  Hawn.,  646. 

We  find  no  case  cited  where  Joint  plaintiffs  in  a  litigated  issue 
are  not  estopped  by  the  result. 
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The  point  as  to  damages  was  not  argued  by  the  appellants' 
coDDsel,  and  we  think  cannot  be  maiatained. 
The  exceptions  are  overruled. 
E.  Pratoa,  for  plaintiffs. 
Kinney  &  Psteraon,  for  defendants, 
Honolulu,  March  28,  1886. 


REBECCA  ROWLAND  vi.  KAPIKA  NAONE  et  aL 
Appeal  pkom  DECiaioN  op  Adbtin,  J. 

January  Tbbm,  1886. 
JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

The  Court  declines  to  set  aside  two  deeds  on  the  alleged  ground  of 
fraud  practiced  upon  the  grantor,  an  aged  Hawaiian,  feeble  in 
mind  and  body  ;  there  being  no  convincing  proof  that  he  was  un- 
duly influenced. 

Circumstances  of  mere  suspicion^  leading  to  no  certain  results,  wll! 
not  be  deemed  a  sufticient  ground  to  establish  fraud. 

I>ecree,  dismissing  bill,  siHrmed. 

Opinion  op  the  Coubt,  by  Judd,  C.  J. 

This  cnse  comes  up  on  appeal  from  a  decision  of  Mr.  Justice 
Austin,  rendered  January  7,  1885,  dismissing  the  bill. 

After  hearing  the  proofs  and  arguments  of  counsel,  and  on  a 
careful  examination  of  the  case,  we  are  of  the  opinion  that  the 
decision  herein  made  should  t>e  affirmed,  and  accordingly  diemlsa 
the  bill. 

We  add  that  the  decedent  Kalaau,  having  settled  his  land  upon 
his  wife  Kapika,  was  entitled  during  his  life  to  the  possession  of 
the  estate  and  its  rents  and  profits,  by  virtue  of  his  being  her 
husband.  This  was  no  more  favorable  to  his  wife  than  the  will 
first  made  to  her.  The  fact  that  he  afterwards  changed  bis  mind 
and  made  a  will  In  favor  of  the  plaintiff,  for  whom  he  is  shown 
by  the  testimony  of  Mr.  Holt  to  have  had  most  friendly  and  pa- 
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ternal  feelings  some  fifteen  or  twenty  years  ago,  while  his  first 
wife,  Maalo,  was  alive,  does  not  overcome  the  clear  testimony  of 
Mr.  Widemann  and  others  that  he  executed  the  deeds  to  defend- 
ants with  a  full  understanding  of  their  import  and  effect. 

k  B.  DoUy  for  plaintiff. 

F.  M.  Hatch  and  A.  Bosa^  for  defendants. 

Honolulu,  Marc^h  18,  1885. 

Decision  of  Austin,  J.,  Appealed  Fbom. 

This  is  an  action  in  equity  to  set  aside  two  deeds,  by  which 
certain  real  estate,  worth  about  $5,000,  situated  in  Honolulu,  was 
vested  iu  the  defendant,  Kapika  Naone. 

The  plaintiff  claims  to  be  entitled  to  the  property  as  sole  devisee 
of  Kalaau,  deceased,  the  former  husband  of  defendant  Kapika, 
by  a  will  bearing  date  October  28,  1882,  and  duly  proved  March 
25,  1884. 

The  deeds  bear  date  respectively  November  17, 1882,  and  were 
duly  acknowledged  on  that  day,  and  duly  recorded  on  the  2dd 
day  of  November,  1882.  One  gf  the  deeds  was  from  Kalaau,  de- 
ceased, to  the  defendant  Alakema  Naone,  and  the  other  deed 
was  from  him  to  the  defendant  Kapika,  the  wife  of  deceased,  and 
both  were  executed  with  the  apparent  intention  of  vesting  the 
property  in  her,  because  she  was  Kalaau's  wife.  Kalaau  died  on 
the  2d  day  of  February,  1884,  and  was  then  a  man  of  over  eighty 
years  of  age.  For  noiany  years  he  had  been  nearly  blind,  but 
until  within  two  or  three  weeks  of  his  death  was  able  to  walk 
and  to  get  about  his  own  premises  without  aid.  At  the  time  of 
the  execution  of  the  will  and  deeds,  and  thereafter  till  a  very 
few  days  before  his  death,  his  mind  was  usually  clear,  and  he 
could  see  and  recognize  tbose  people  he  knew,  and  talk  ration- 
ally with  them.  He  was  feeble  \yoth  in  mind  and  body,  owing 
to  his  gp*eat  a^e,  but  he  was  not  insane.  He  was  of  fair  under- 
standing for  one  of'  his  years.  Doubtless,  when  he  executed  the 
will  and  deeds  referred  to,  and  a  prior  will  in  favor  of  his  wife, 
dated  July  30,  1881,  he  was  of  sound  mind,  and  of  sufficient 
capacity  to  make  such  instruments. 

But  twenty  days  passed  between  the  signing  of  the  will  to  the 
plaintiff  and  the  deeds  to  the  defendants.     There  is  no  proof  of 
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change  in  his  brain  power  during  that  time.  In  order  to  recover, 
then,  the  plaintiff  must  show  that  Kalaau  was  deceived  and 
cheated,  and  did  not  icnow  what  the  deeds  meant,  and  did  not 
intend  to  vest  the  land  in  his  wife ;  that  he  was  unduly  controlled 
and  influenced  by  the  defendants,  and  by  them  or  one  of  them 
induced  to  do  what  he  did  not  comprehend. 

The  testimony  bearing  on  those  poiats  is  voluminous  on  both 
sides.  Kalaau  and  Kapika  were  married  in  1874,  and  lived  to- 
gether in  harmony  until  sometime  after  the  execution  of  the  will 
in  Kapika's  favor,  bearing  date  July  80,  1881.  After  that,  and 
at  the  time  of  the  making  of  the  will  of  October  28,  1882,  in  favor 
of  the  plaintiff,  the  plaintiff's  proof  tends  to  show  that  £[apika 
gi  was  untrue  to  her  marriage  vow;  that  the  defendant  Alakema 

Naone  was  her  paramour ;  that  Kalaau  knew  it,  and  therefore  fell 

^^  hostile  to  her,  and  designed  to  disinherit  her  on  that  account  by 

the  will  to  the  plaintiff.     The  plaintiff's  proofs  also  tend  to  show 

fr'  that  Kapika  failed  many  times  properly  to  attend  to  the  physical 

wants  of  Kalaau  during  the  last  year  of  his  life. 


^^  The  defendants  were  married  about  six  months  after  the  death 

«j  V  of  Kalaau.     They  both  swear  that  they  were  not  guilty  of  adul- 

i   '  ' 

^'[ .  tery  together,  and  their  proof  tends  to  show  that  Kalaau  was  well 

"^^^ '  and  faithfully  treated  by  Kapilca,  as  his  wife,  up  to  the  time  of 

i^;':  hiH  death.     Kapika  is  still  a  young  woman,   apparently  about 

^-  thirty  years  old,  and  her  husband  is  apparently  younger  than  sha 

Kalaau  and  Ka[>ika  had  no  children,  and  by  the  proof  Kapika 
was  Kalaau's  sole  heir.     If  so,  but  for  the  will  to  the  plaintiff, 
Kapika  would  have  taken  all  the  property  by  descent,  and  half  of 
f:,  it,  in  addition  to  dower,  in  any  event 

By  the  deeds  to  defendants,  Kalaau  reserved  to  himself,  •in 
effect,  a  life  estate  in  his  property. 

The  plaintiff  is  a  woman  of  middle  age,  and  swore  that  she  was 
an  old  friend  of  Kalaau,  though  not  a  relative ;  that  she  had 
known  him  from  childhood,  and  in  her  girlhood  had  stayed  at 
intervals  in  his  family.  Just  before  the  will  was  drawn  she  vis- 
ited Kalaau's  house,  and  learned  that  he  was  staying  with  his 
wife  in  rooms  ac^acent  to  Queen  Kapiolani's  stables.  She  went 
and  found  him  there,  lying  on  a  mat  on  the  floor,  but  partly 
.dressed,  and  apparently  unoared  for.    Alakema  and  Kapika  were 
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also  there.  Kapik^  says  the  rooms  were  rooms  of  Alakema's  sis- 
ter. Kalaauy  against  Kapika's  remonstrance,  left  at  once,  and 
went  with  plaintiff  to  his  own  house.  Two  or  three  days  after 
that  the  will  to  plaintiff  was  drawn  by  a  native,  Kukahiko,  pro- 
cured by  plaintiff  at  Kaiaau's  request  Plaintiff  swears  it  was 
drawn  by  Kaiaau's  express  direction;  that  he  said  he  did  not 
want  to  make  &deed,  but  a  will  to  her,  because  if  he  deeded  to 
her  she  would  not  take  care  of  him.  Plaintiff  says  she  told  him 
to  deed  half  to  his  wife,  but  he  said  no,  as  his  wife  did  not  take 
care  of  him.  For  a  couple  of  months  thereafter  plaintiff  fur- 
nislied  food  to  Kalaau,  and  collected  his  rents. 

About  December  28,  1882,  plaintiff  and  Kukahiko  saw  a  notice 
pasted  on  a  fence  on  Kaiaau's  premises,  signed  «Kapika,"  in 
snbstaace  forbidding  the  payment  of  rent  to  anybody  else,  as  she 
had  bought  the  land  of  Kalaau.  They  went  to  Kaiaau's  house^ 
and  plaintiff's  version  of  the  ensuing  quarrel  is  that  she  told  him 
she  had  seen  the  notice  by  his  wife  that  she  had  bought  the  land 
of  him,  and  he  at  once  became  very  angry.  He  said  he  did  not 
sell  his  place,  and  that  plaintiff  must  go  to  the  lawyer  Hatch  with 
him.  He  asked  his  wife  if  he  had  sold  his  property,  and  she 
said  no  ^  he  started  to  go,  and  his  wife  held  on  to  him,  and  they 
quarreled  and  struggled  and  fell  down  together.  Mrs.  Howland 
says  Mr.  Hatch  was  sent  for,  and  came  and  said  he  drew  the 
deeds,  and  Kalaau  said  he  did  not  understand  it  so.  Hatch  left, 
and  Kalaau  said  he  must  have  a  lawyer  ta  annul  the  deeds.  Ka- 
pika,  however,  swears  that  Hatch  asked  Kalaau  if  he  wished  to 
set  aside  the  deed,  and  he  said  no.  Mr.  Thurston  came  the  same 
day  with  Kukahiko,  and  Kalaau  showed  anger,  and  said  that  the 
land  was  his ;  that  he  had  not  sold  it ;  that  there  was  a  fraud 
about  the  land.  Mr.  Thurston  failed  to  get  a  straight  story,  and 
went  away,  and  in  four  eft  five  days  returned  and  saw  Kalaau  and 
his  wife  only.  The  plaintiff  was  not  then  present.  Kaiaau's 
manner  had  changed.  He  was  quiet,  and  said,  <<It  is  done;  it 
will  do."  Mr.  Thurston's  impression  was  that  Kalaau  was  cowed 
down  by  outside  influence.  Kapika  says  that  at  the  quarrel  the 
plaintiff  and  Kukahiko  told  Kalaau  that  he  had  lost  his  land,  and 
would  be  like  a  beggar  in  the  streets  if  his  wife  had  a  mind  to 
turn  him  oat.     He  asked,   <*Will  that  be  so?"  and  they  said^ 
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<<  Yes,"  and  in  consequence  of  that  Kalaau  got  angry  with  Ea- 
pika,  that  she  did  not  tell  him  he  had  not  sold  his  land. 

From  the  plaintiff's  evidence  of  Kapika's  infidelity,  and  the 
lack  of  care  to  Kalaau,  and  dissent  to  the  deeds,  with  his  feeble- 
ness of  mind  and  body,  the  plaintiff  claims  that  she  must  prevail 
That  it  is  impossible  to  believe  he  intended  to  do  what  was  done 
by  the  deeds.     As  against  this,  however,  comes  the  strong  proof 
of  Hatch,  and  Widemann,  the  acknowledging  officer.     Mr.  Hatch 
says  the  defendant  and  Kalaau  and  the  sister  of  Alakema  were 
present^  that  he  thinks  Kalaau  handed  him  the  Boyal Patent; 
that  he  asked  who  was  to  be  the  grantee  in  the  deed ;  that  they 
replied  Kapika,  but  he  don't  know  who  replied;  that  he  then  ex. 
plained  that  Kalaau  could  not  deed  directly  to  his  wife,  but  mast 
deed  to  a  third  party,  and  from  a  third  party  to  his  wife,  and 
suggested  Alakema  to  be  the  third  party,  and  Kalaau  said,  «  Yes." 
Then  he  wrote  the  deeds  in  Hawaiian,  and  went  near  the  parties 
and  read  the  deeds  slowly  to  Kalaau.     He  assented  to  them,  say- 
ing yes  from  time  to  time  as  they  were  read  to  him.  Then  Judge 
Widemann  was  called  in,  and  Hatch  asked  him  to  explain  the 
deeds  to  the  old  man,  and  he  did  so.     Judge  ^idemann  confirms 
the  testimony  of  Hatch,  and  says  he  took  special  pains  to  expUia 
the  matter  to  Kalaau,  and  believes  he  understood  it  fully.    If  he 
understood  the  will  to  the  plaintiff,  and  then  knew  the  difference 
betiyeen  it  and  a  deed,  I  do  not  see  how  he  could  fail  to  under- 
stand these  deeds.     At  the  quarrel  he  suggested  the  name  of 
Hatch  as  the  lawyer  who,  he  said,  had  wronged  him;  six  weeks 
had  passed,  but  he  remembered  him.     How  can  we  believe  he 
did  not  know  what  was  done  by  Hatch,  and  was  so  carefully  ex- 
plained to  him.     The  after  di&sent  is  not  sufficient  to  show  that 
he  did  not  really  intend  what  was  done  by  the  deeds.    It  may 
have  been  simulated,  as  suggested,   to  mollify  Mrs.   Howland. 
It  may  have  been  caused  by   what  Kapika  says,  that  they  told 
him  that  he  might  be  driven  by  her  into  the  street  destitute, 
which  was  untrue. 

For  fourteen  months  after  the  quarrel  he  failed  to  bring  an  ac- 
tion to  set  aside  the  deeds.  He  sent  for  the  plaintiff,  and  asked 
for  the  rent  she  had  collected  for  him.  It  is  unnatural  to  believe 
he  was  in  fear  all  this  time.    The  nature  of  the  quarrel  shows 
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that  he  then  had  no  feiir  of  Kapika.  The  evidence  does  not  con- 
vince me  that  he  was  ever  in  fear  or  coerced.  The  evidence  of 
constant  neglect  seems  unreliable,  and,  if  he  intended  to  consent 
to  the  deed,  is  futile.  It  is  only  important  as  tending  to  show  the 
absence  of  such  an  intention.  He  inay  have  suspected  or  be- 
lieved his  wife  unfaithful,  but,  if  so,  he  seems  to  have  forgiven 
her,  or  at  least  not  to  have  sought  any  remedy  against  her ;  such 
forgiveness  is  not  improbable.  He  had  lived  with  her  for  many 
years.  As  his  wife  she  had  a  right  to  ask  him  to  provide  for  her. 
But  no  influence  seeking  that  is  proved,  and  no  undue  influence 
ought  to  be  inferred  in  the  case,  <<  Circumstances  of  mere  sus- 
picion, leading  to  no*  certain  results,  will  not  be  deemed  a  suffi- 
cient ground  to  establish  fraud."     Story  Eq.  Jur.,  Sec.  190. 

There  are  circumstances  of  suspicion  on  bofh  sides.  There  is 
no  good  reason  for  making  the  will  to  Mrs.  Howland.  The  mo- 
tive of  revenge  upon  his  wife  seems  not  enough.  It  looks  as  if, 
in  his  weakness,  Mrs.  Howland  may  have  unduly  influenced  him 
to  will  to  her.  Against  such  attempts  on  his  good  nature  there- 
after, it  may  be  the  old  man  was  willing  to  guard,  as  he  did  by 
the  deeds.  His  acts  show  that  he  may  have  repented  the  execu- 
tion of  the  will.  ^ 

The  evidence  of  Mr.  Kinney  of  dishonest  proposition  by  de- 
fendant Alakema  as  to  deed  or  release,  which  possibly  may  have 
referred  to  instrument  by  Kalaau,  though  there  is  no  proof  of  it, 
occurring  long  after  the  deeds  were  executed,  may  cast  suspicion 
on  his  acts  and  evidence,  but  the  case  is  strong  without  him. 
Other  ear-marks,  showing  shades  of  untruth,  appear  on  both  sides, 
but  there  is  not  enough  to  countervail  the  strong  showing  of  the 
free  execution  and  delivery  of  the  deeds  by  a  competent  grantor. 

For  these  reasons,  the  bill  must  be  dismissed  with  costs. 

Dated  January  7,  1885. 
89 
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WM.  MUTCH  et  al.  v».  HOLAU  et  al. 

Appeal  fboh  Decision  of  Judd,  Ghaitcbllob. 

Jakuabv  Terh,  1685. 

Judd,  C.  J.;  McCully  and  Adbtin,  JJ. 

me  for  takiog  an  appeal  from  a  decision  at  Chambers  runs  from 
e  dale  of  the  decree,  not  from  date  of  the  decUioD. 
1  to  diemius  appeal  overruled. 

Opinion  of  the  Cookt,  by  M(KJdlly,  J. 

motion  to  dbiuisti  appeaL 

i  case  was  brought  before  the  Chancellor,  who  filed  his  writ* 
linion  in  favor  of  the  plaintiffs,  October  23,  1884.  A  formal 
i  In  accordance  with  the  findings  having  been  prepared  by 
si,  wati  signed  by  the  Chancellor  and  filed  October  25th.  The 
dnnta  having  noted  an  appeal,  completed  the  necessary  stepa 
or  within  ten  days  from  the  llUng  of  the  decree,  but  not 
n  ten  days  from  the  filing  of  the  opinion.  The  queii^lloa  to 
ifsidered  is  whether  the  time  allowed  for  taking  appeal  ruos 
date  of  delivery  of  the  opinion  or  of  signing  the  decree, 
,  as  In  this  case,  the  latter  is  made  on  a  day  sabeequent  to 
rmer. 

«  remarlcabte  that  this  question  has  not,  to  our  knowledge, 
jefore  been  raised. 

■as  not  been  a  matter  of  uniform  practice  here  to  follow  the 
m  or  decision  of  Ihe  Couri,  as  written  and  delivered  or  filed, 
ormal  decree.  Especially  in  the  earlier  years  of  the  ezist- 
af  the  Court  was  it  generally  left  solely  to  such  note  as  the 
mude  on  his  record  of  the  effect  of  the  conclusion  which  the 
arrived  at  and  pronounced  in  its  opinion.  And  when  formal 
es  were  presented  it  was  often  a  considerable  time  after  the 
on.  When  appeal  was  taken  it  was  very  much  the  cusloin 
fer  the  Bnul  closing  of  the  case  by  decree  until  after  the  hear- 
ad  decision  on  the  appeal,  the  time  for  taking  and  perfectin; 
il  being  considered  to  run  from  the  date  of  rendering  the  de- 
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cision.  It  was  only  by  Rule  of  Court  No.  4  that  the  time  for  ap- 
peal froDi  <<any  decision,  Judgment,  order  or  decree  made  at 
chambers"  to  the  Court  in  banco  was  limited  to  ten  days,  the  stat- 
ute prescribing  no  time  therefor. 

But  the  question  now  being  raised,  we  have  no  difficulty  in  say- 
ing that  the  proceeding  before  the  Chancellor  was  not  concluded 
before  the  signing  of  a  decree.  The  opinion  expressed  a  finding 
that  two  certain  deeds  under  consideration  were  fraudulent,  and 
that  a  decree  would  be  made  accordingly.  The  definite  specific 
order  made  and  relief  granted  was  prescribed  only  in  the  decree. 
The  defendants  were  bound  by  the.  particulars  therein  expressed, 
and  not  liable  for  anything  not  covered  by  the  decree. 

In  this  case,  as  in  many  others,  the  specific  items  are  not  stated 
in  the  judge's  opinion.  They  are  the  legal  result  of  the  general 
finding.  Under  the  prayers  in  the  bill  for  certain  relief  and  for 
such  general  relief  as  may  be  suitable,  and  by  a  findng  which  is  in 
favor  of  the  bill,  or  to  some  extent  in  favor  of  it,  or  against  the 
bill,  the  action  of  the  Court,  whatever  it  is,  should  be  determined 
and  embodied  in  a  decree.  It  is  not  enough  to  intimate  that  a  de- 
cree  will  be  made  on  certain  line's;  it  must  be  made.  It  then  be- 
comes the  solemn  and  exact  ai'bitrament  of  the  Court,  which  is 
not  made  until  this  is  done.  By  this  all  parties  are  bound,  or  if 
it  is  a  case  in  which  appeal  may  be  taken,  it  is  this  from  which  it 
is  taken. 

The  motion  is  overruled. 

S,  B.  Dole  J  for  plain  tiflf. 

•71  M.  JRoepoe,  for  defendant. 

Honolulu,  March  23,  1885. 

■ 

See  new  Rule  VHI.  E. 
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WM.  MUTCH  et  at.  vs.  HOLAU  et  oL 

Appeal  from  Decision  of  the  ChangelIjOB. 

April  Term,  1885. 

JuDT>,  C.  J.;  McCuLiiY  and  Austin,  J  J. 

A  deed  made  by  a  woman  to  her  brother,  Just  before  her  marriage, 
held  to  be  in  fraud  of  the  husband's  rights,  and  set  aside  by  the 
Court 

Opinion  of  the  Full  Court,  by  McCully,  J. 

For  the  statement  of  the  case  and  evidence  we  refer  to  the 
opinion  of  the  Chancellor.  In  the  argument  made  before  the 
Court  in  banco  it  was  said  by  the  learned  counsel  for  the  defend- 
ants that  if  the  matters  of  fact  alleged  in  the  plaintiffs'  bill  were  es- 
tablished, there  was  no  doubt  but  that  the  principles  of  eqaity 
would  award  the  claim  made.  We  have  no  doubt  that  the  law  as 
set  forth  by  the  Chancellor  m  his  opinion  above  is  well  sustained 
upon  reason  and  by  the  authorities  cited.  In  our  view  the  evi- 
dence does  support  the  bill  conclusively. 

The  defendants'  version  of  the  facts  is  entirely  at  variance  with 
probability  and  reasonable  conduct  According  to  the  defense 
this  young  woman  (plaintiff)  of  19  years,  in  good  health,  of  good 
education,  a  school  teacher,  with  fair  prospects  in  life,  being  the 
owner  of  a  piece  of  real  estate  in  Honolulu  yielding^$250  or  $300 
per  year  and  worth  $3,000,  makes  a  voluntary  deed  of  this  prop- 
erty for  the  nominal  consideration  of  $100,  which  was  never  paid, 
to  her  brother,  he  being  a  leper  far  advanced  in  the  disease,  living 
out  the  remnant  of  his  unhappy  existence  in  concealment  in  the 
house  of  the  girl's  guardians,  the  defendants  in  this  case.  And 
for  what  motive  ?  In  order  to  assist  her  brother,  say  the  defense. 
As  if  it  were  not  as  easy  to  assist  him  by  contributing  a  part  of  or 
all  the  income,  and  as  if  that  would  not  be  obviously  better  than 
to  vest  the  property  in  one  who  was  confined  to  his  house  or  prem- 
ises, who  could  not  go  abroad  to  make  leases  or  collect  rents  or 
make  improvements.     He  was  living  in  expectation  of  near  death. 
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And  the  same  parties  who  set  ap  this  motive  for  the  conveyance 
Inconsistently  procured  a  conveyance,  for  the  paltry  consideration 
of  ten  dollars,  from  him  to  themselves,  whereby  they  expected  to 
defeat  the  descent  by  inheritance  to  the  first  g^ntor,  who  should 
equitably  have  her  own  again  after  it  had  served  the  alleged  pur- 
pose of  better  supporting  her  brother. 

Now  the  plaintifif,  William  Mutch's,  interest  depends  entirely 
upon  the  date  of  the  deed.  A  strong  circumstance  to  show  that 
the  deed  was  made  after  her  betrothal  is  that  she  signs  herself 
Myrtle,  although  misspelling  it  «  Myrtel,"  a  name  adopted  by 
her  at  the  suggestion  of  her  intended  husband  after  their  engage- 
ment to  marry.  There  is  no  satisfactory  evidence  to  show  that 
she  had  ever  used  or  been  known  by  this  name  previously,  and 
there  is  direct,  credible  and  circumstantially  probable  testimony 
that  the  name  was  assumed  only  after  the  engagement  had  given 
him  equitable  rights  against  surreptitious  conveyances  of  her  prop- 
erty. If  we  take  it  as  a  fact  that  she  never  had  that  name  until 
December,  it  is  conclusive  that  the  deed  was  not  made  in  Septem- 
ber. The  acknowledging  officer,  J.  S.  Kaanaana,  is  dead.  It  is 
sufficient  to  say  that  we  have  to  believe  that  he  lent  himself  to 
the  fraud  of  antedating  the  conveyance.  It  is  merely  consistent 
with  his  making  the  date  in  the  certificate  of  acknowledgment 
September  5th,  that  he  should  cancel  the  stamp  with  the  same 
date.  There  may  have  been  made  to  him  statements  and  reasons 
to  induce  him  which  did  not  imply  a  fraud  on  the  part  of  any  one. 

Coming  to  the  second  deed  we  find  the  same  fraudulent  de- 
fense. The  motive  advanced  for  Polikua's  refusal  to  rectify  the 
misfchief  by  a  conveyance  back  to  his  sister  is  that  he  was  angry 
because  she  had  had  her  infant  baptized  in  the  Roman  Catholic 
Church.  It  is  proved  that  the  baby  was  not  born  until  a  month 
and  a  half  later. 

We  need  only  to  touch  upon  these  sallient  points  in  the  case. 
The  marks  of  fraud  are  broad  and  deep.  The  plaintiffs  are  enti« 
tied  to  the  relief  they  ask  for. 

The  decree  is  affirmed. 

S.  B.  DoUf  for  plaintiffs. 

£.  PrestoUy  ior  defendants, 

Honolulu,  April  24,  1885. 
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Opinion  op  Chancellor  Judd,  Appealed  fboh. 

In  December,  1882,  the  plaintiff,  William  Mutch,  was  intro- 
duced to  a  Hawaiian  girl,  Mikahald  Maau,  then  about  nineteen 
years  old,  with  a  view  to  marriage. 

Holau,  defendant,  had  been  appointed  the  guardian  of  this  gid 
when  she  was  eleven  years  old,  and  continued  to  act  as  such 
guardian,  collecting  rents,  etc.,  until  some  time  in  1883,  when  the 
guardian's  accounts  were  presented  to  the  Probate  Court,  but  no 
satisfactory  settlement  was  arrived  at. 

Meanwhile  Mr.  Mutch  called  upon  Mikahala  at  Ewa,  Oaha, 
where  she  was  living  with  the  defendants,  her  relatives.  Maka* 
nui,  defendant,  said  he  wished  the  girl  to  marry  a  white  man  and 
they  preferred  a  carpenter,  as  the  girl  had  a  piece  of  land  in 

•  

Honolulu  and  the  houses  upon  it  needed  repair.  There  was  a 
house  adjoining  which  he  wished  Mr.  Mutch  to  buy  and  move  on 
to  this  lot  and  live  upon  in  it.  Mr.  Mutch  was  a  carpenter.  This 
land  is  situated  in  the  rear  of  the  Government  Dispensary,  on 
Maunakea  street,  and  had  been  left  to  Mikahala  by  will  of  one 
Kamaha,  her  grandfather.  It  is  worth  from  $2,500  to  $3,000  and 
was  then  renting  for  from  $200  to  $250  per  annum.  Mikahala 
also  told  Mr.  Mutch  that  she  had  this  property. 

After  a  short  acquaintance  the  parties  agreed  to  marry.  Mika- 
hala says  that  Makanui  after  her  engagement  told  her  that  she 
ought  to  make  a  deed  of  this  land  to  her  brother,  W.  K.  Polikua, 
in  order  to  keep  it  from  her  intended  husband,  and  that  she  finally 
consented  to  thus  dispose  of  it,  and  copied  a  deed  prepared  for  her, 
signed  it  and  acknowledged  it  before  J.  S.  Kaanaana,  agent  to 
take  acknowledgments,  who  is  now  dead.  The  deed  is  dated  1st 
September,  1882.  Mikahala  says  it  was  actually  prepared,  signed 
and  acknowledged  in  January,  1883,  about  a  week  before  her  mar- 
riage, which  took  place  on  the  18th  January.  The  deed  was 
fiigned  in  the  chapel  away  from  the  house,  and  kept  secret  from 
Mr.  Mutch.  It  was  delivered  by  Mikahala  to  defendants.  It  was 
taken  by  Makanui  to  the  registrar's  office  for  record  on  the  20th 
of  January.     It  is  signed  by  Mikahala  by  the  name  of  "  Myrtel 

• 

K.  Polikua."  It  seems  that  she  bore  also  the  foreign  name  of 
<<  Michael,''  but  on  Mr.  Mutch's  saying  during  the  courtship  (De- 
cember, 1882)  that  it  was  not  a  proper  name  for  a  woman  and  that 
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he  would  prefer  to  call  her  "  Myrtle,"  she  consented  to  adopt  this 
name,  and  Mr.  Mutch  wrote  it  for  her  on  a  slip  of  paper.  There 
is  no  evidence  that  she  had  ever  used  this  name  previous  to  this 
time.  But  as  she  signed  this  name  to  the  deed  it  is  conclusive 
evidence  to  my  mind  that  the  deed  was  made,  as  she  says  it  was, 
subsequent  to  her  engagement  with  Mr.  Mutch,  and  not,  as  testi- 
fied by  defendants'  witnesses,  on  September  1,  18S2.  Mr.  Mutch 
says  that  Mikahala  also  told  him  of  her  properly  and  that  he  never 
knew  or  heard  of  the  conveyance  until  some  time  after  his  mar- 
riage. 

Here,  then,  is  a  conveyance  of  a  woman,  in  contemplation  of 
marriage,  of  all  her  property  without  the  knowledge  of  her  in- 
tended husband  and  with  intent  to  defraud  him. 

By  all  the  authorities  it  must  be  held  void  as  against  the  hus- 
band, as  being  in  contravention  of  his  marital  rights  and  in  disap- 
pointment of  his  Just  expectations. 

^o  establish  the  equity  in  favor  of  the  husband  there  must  have 
been  an  engagement  of  marriage  between  them  at  the  time  of  the 
conveyance  of  the  wife's  property.  The  conveyance  must  be 
made  in  contemplation  of  the  particular  marriage.  It  is  essential 
also  that  the  husband  should,  up  to  the  moment  of  marriage,  iiave 
been  kept  in  ignorance  of  the  transaction.  Some  authorities  con- 
tend that  he  should  have  known  that  his  intended  wife  possessed 
the  property.     All  these  ingredients  exist  in  this  case. 

See  Kerr  on  Fraud,  p.  217;  1  Bright  H.  and  W.,  p.  221;  1 
Story  Eq.  Jur.,  Sec.  273;  Countess  of  Strathniorevs.  BoweSy  2  Brown 
Ch.  277  ;  Tucker  vs,  Andrews,  13  Me.,  126  ;  £aU  vs.  Montgomery,  2 
Vesey,  194. 

There  are  other  facts  in  this  case  which  I  now  comment  on. 

The  grantee  of  the  deed,  W.  K.  Polikua,  was  Mikahala's  broth- 
er, but  he  was  then,  as  he  had  been  for  a  long  time,  a  leper,  and 
died  of  this  disease  April  26,  1884. 

He  was  living  under  the  roof  of  the  defendants,  who  were  sup- 
porting and  caring  for  him.  The  consideration  named  in  the  deed 
is  $100,  but  Mikahala  says  she  was  never  paid  this  sum  or  any 
part  of  it  It  is  not  likely  that  a  leper  hidden  away  from  observa- 
tion, supported  by  his  frienda,  could  have  such  a  sum  as  $100, 
That  Mikahala,^  who  had  some  revenue  from  teaching  school,  also 


r^' 


".     -%■ 


•t-. 


;/' 


;?. 


7> 


v>  ."  '. 


»■.■ 


If 


a 


<■  • 

^'  - 

if 

r       ■ 


I*/ 

r  • 


\.   -. 


820 


APBIL,  1885. 


contributed  to  her  brother's  support  and  comfort  is  proven  by  aev* 
era!  letters  from  him  to  her. 

While  thus  situated  Polikua  signed  a  deed  of  this  property  to 
Holauy  defendant.  It  is  dated  September  12,  1883,  but  was  not 
acknowledged  until  21st  April,  1884,  five  days  before  he  died. 
The  acknowledging  officer,  Anakalea  Kauhi,  says  that  he  ques* 
tioned  Polikua  very  carefully  three  times  before  he  took  the  ac- 
knowledgmenty  and  was  satisfied  that  the  deed  was  in  accordance 
with  his  wish. 

The  consideration  stated  is  $10.  Defendants  say  they  paid  it 
by  a  bag  of  rice  worth  $5  and  some  other  articles  of  food.  Bat 
they  were  supporting  this  leper  all  this  time  and  would  have  in 
all  likelihood  furnished  him  with  these  if  the  deed  had  not  been 
executed. 

Mr.  Mutch  says  that  when  he  first  heard  of  the  deed  to  Polikna 
he  asked  Makanui  to  let  him  see  it,  but  he  refused,  and  then  he 
ascertained  at  the  Registrar's  Office  that  it  was  recorded  20th  Jan- 
uary, 1883,  after  his  marriage ;  that  he  went  to  see  Polikua  about 
it,  and  Polikua  said  he  would  deed  the  land  back  again  to  his 
wife,  as  it  was  hers,  and  at  Polikua's  request  he  went  again  to 
Ewa  (two  weeks  before  he  died)  with  a  deed  for  him  to  sign. 
When  he  got  there  he  found  the  defendants  at  the  door.  He 
handed  Polikua  the  deed,  and  he  put  it  aside  and  wrote  a  letter 
to  Mikahala,  and  afterward  told  Mr.  Mutch  that  he  did  not  sign 
the  deed,  as  he  was  afraid  he  would  be  turned  out  of  the  hou:je. 
The  letter  is  dated  15th  April,  and  Polikua  says  to  his  sister  that 
in  reference  to  her  wish  that  he  leave  the  property  to  her  child, 
not  to  disturb  herself,  but  that  when  he  was  dead  she  was  to  take 
the  patent,  and  that  she  was  his  only  heir  and  that  no  one  else 
had  any  right  to  the  property. 

Mr.  Armstrong  says  that  Polikua  told  him  he  was  afraid  that 
Makanui  would  kill  him  if  he  deeded  the  property  back  to  hia 
Bister. 

The  defendants  say  that  he  changed  his  purpose  of  conveying 
the  land  to  Mikahala's  daughter  because  the  parents  had  had  the 
child  baptized  in  the  Roman  Church,  whereas  he  was  a  Protestant 
But  it  is  evidently  false,  as  the  deed  is  dated  the  12th  September, 
1883y  and  the  child  was  not  born  until  the  28th  October. 
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It  is  clear  from  the  testimony  tiiat  both  these  deeds  were  pro- 
cured by  the  defendants.'  They  used  the  influence  of  Holau  as 
guardian  over  Mikahala  to  persuade  her  to  defraud  her  har^band, 
and  thby  used  their  power  over  a  dying  leper  in  their  custody  to 
make  him  sign  a  deed  of  a  property  worth  $2,500  for  a  $10  con- 
sideration which  was  not  paid. 

The  defendants  were  throughout  the  a«tive  perpetrators  of  these 
frauds  and  can  in  no  sense  be  protected  as  bona  fide  purchasers* 

The  relief  prayed  for  must  be  granted. 

Decree  accordingly. 

8.  B.  DofCy  for  plaintiff. 

B.  F.  Bickerton,  for  defendant. 

Honolulu,  October  23,  1884. 


CASTLE  A  COOKE  vs.  G.  H.  LUCE,  Tax  CoUector. 

Submission. 

April  Term,  1885. 

JuDD,  C.  J.;  McCuLiiY  and  Austin,  J  J. 

Revenue  laws  are  to  be  construed  strictly. 

A  tax  on  premiums  of  insurance  companies  for  '^  policies  issued  dur- 
ing the  year,'^  held  to  apply  onl^  to  new  policies,  not  to  annual 
premiums  on  a  life  policy. 

Opinion  of  the  Couht,  by  Judd,  C.  J. 

The  plaintiffs,  as  agents  of  the  New  England  Mutual  Life  In- 
surance Company,  claim  to  be  refunded  taxes  paid  under  protest 
for  1884,  being  $68.39,  a  tax  of  1  per  cent^  upon  $6,839,  amount 
of  premiums  received  during  the  year  by  the  said  insurance  com- 
pany upon  policies  issued  previous  to  the  1st  day  of  July,  1883. 

The  statute  by  the  authority  of  which  the  tax  in  question  was 
levied  is  Sec.  17  of  the  Taxation  Act  of  1882  (Compiled  Laws,  p. 
120).     It  reads  as  follows : 
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<<A11  fire^  marine  and  life  insurance  companies  carrying  on 
business  in  this  Kingdom  shall  pay  for  and  in  respect  of  every 
one  hundred  dollars  received  by  such  companies  respectively  for 
premiums  on  policies  issued  by  such  companies  during  the  year 
preceding  the  assessment,  the  sum  of  one  dollar,  and  such  com* 
panies  shall  not  be  charged  with  any  other  taxes  or  duties  under 
this  Act." 

It  is  contended,  on  behalf  of  the  plaintiffs,  that  by  the  letter  of 
the  statute  the  annual  premiums  received  by  Insurance  companies 
are  not  taxable ;  that  the  law  authorizes  the  taxation  only  of 
amounts  received  for  premiuras  on  policies  issued  by  the  com- 
pany  during  the  year  ending  the  20th  June,  1884. 

On  behalf  of  the  defendant,  the  Attorney  General  contends  that 
it  was  the  intention  of  the  Legislature  to  tax  insurance  companies 
on  their  annual  receipts,  that  thus  they  might  bear  their  proper 
share  of  the  burden  of  taxation ;  that  Sec.  34  of  the  same  A6t, 
requiring  agents  of  insurance  companies  to  deliver  to  the  Assessor 
<<  a  return  showing  the  amount  received  for  premiums  during  the 
year  preceding,"  on  the  said  first  day  of  July,  further  indicates 
this  intention  of  the  Legislature.  Sec.  35  provides  that  upon  the 
failure  to  make  returns  the  assessor  may  make  such  assessment 
according  to  the  best  information  within  his  reach,  and  the  same 
shall  be  conclusive. 

By  the  Court, 

<<The  underlying  principle  of  all  construction  is  that  which 
seeks  the  intent  of  the  Legislature  in  the  words  employed  to  ex- 
press it.  *  Beyond  the  words  we  are  not  to  look,  where  the  mean- 
ing is  plain  and  intelligible.  If  the  law  is  plain  and  unambigu- 
ous, the  Legislature  must  be  intended  to  mean  what  has  been 
plainly  expressed  and  nothing  remains  but  to  give  the  intent 
effect."     Cooley  on  Taxation,  p.  198,  and  cases  there  cited. 

Section  9  of  the  Civil  Code,  on  the  construction  of  laws,  pre- 
scribes that  <<  the  words  of  a  law  are  generally  to  be  understood 
in  their  most  known  and  usual  signiAcation." 

We  find  the  law  authorizing  the  taxation  of  insurance  com- 
panies (Sec.  17  of  the  Act  of  1882,  above  secited)  to  be  plain  and 
intelligible.  It  declares  that  insurance  companies,  whether  fire, 
marine  or  life,  carrying  on  business  in  this  Kingdom,  shall  pay  a 
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tax  of  one  dollar  on  every  one  hundred  dollars  received  by  such 
companies  "/or  premiums  on  policies  issued  by  such  companies 
during  the  year  preceding  the  assessment.^' 

That  is  to  say,  premiums  received  on  policies  issued  during  the 
year  preceding  the  assessment  are  taxable. 

"The  general  or  popular  use  or  meaning"  of  the  phrase  in 
question  (and  this,  by  Sec.  9,  above  referred  to,  is  the  general 
rule  of  construction),  would  be  that  it  applied  to  policies  newly 
issued  during  the  year.  Thus,  if  an  insurance  agent,  speaking 
of  his  business,  should  say  that  he.  had  issued  one  hundred  poli- 
cies during  the  year,  no  one  would  be  expected  to  understand 
that  one  hundred  was  the  total  number  of  outstanding  policies 
issued  during  several  previous  years  up  to  that  time,  but  he 
would  be  understood  to  declare  that  such  was  the  amount  of  new 
business  done. 

No  other  construction  is  admissible.  To  enable  the  Collector  to 
charge  insurance  companies  with  a  tax  on  all  premiums  received 
during  the  year,  would  require  the  suppression  o£  the  words  "on 
policies  issued  by  such  companies  during  the  year."  These 
words  limit  the  premiums  which  are  taxable  to  those  collected 
on  policies  issued  during  the  year,  and  must  have  some  eifect. 
But  it  is  urged  that  this  construction  would  deprive  the  Govern- 
ment of  the  tax  upon  the  annual  receipts  of  life  insurance  com- 
panies for  premiums,  for  these  companies  do  not  Issue  policies  to 
their  insured  annually,  their  practice  being  to  issue  a  policy  when 
the  risk  is  taken,  which  is  kept  alive  by  the  payment  of  annual 
premiums  until  the  event  happens  which  requires  the  payment  of 
the  amount  insured  in  the  policy.  Certainly  there  exists  no  good 
reason  why  life  insurance  companies  should  be  thus  exempted, 
but  this  is  a  matter  for  the  Legislature  to  cure.  The  argument  is 
made  that  the  payment  of  the  annual  premiums  is  equivalent  to 
a  new  contract  of  insurance,  for  it  keeps  alive  what  would  other- 
wise be  a  dead  policy.  The  answer  to  this  is  that  the  law  impos- 
ing the  tax  says  plainly  that  premiums  only  on  policies  issued 
during  the  year  are  taxable  and  it  docs  not  say  on  policies  kept 
alive  during  the  year  by  the  performance  of  the  condition  prece- 
dent. 

The  implication  of  Sec.  84  is  that  the  tax  shall  be  paid  on  "  the 
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amount  received  for  premiums"  on  all  policiea- during  the  year, 
else  wfiy  is  it  required  to  be  returned.  It  is  also  reasonable  to 
consider  that  the  anhual  tax  should  be  paid  on  the  annual  income 
of  premiums,  rather  than  that  the  premium  of  a  policy  should  be 
taxed  only  the  first  year  and  thereafter  be  exempt  But,  quod 
voluit  non  dixit  What  was  intended  was  not  expressed.  The 
different  sections  may  not  be  inconsistent  with  each  other.  It  is 
by  Sec.  17  chat  the  tax  is  imposed.  Can  an  additional  tax  be  im- 
posed by  the  section  which  provides  for  the  return  ?  .  We  think 
not. 

We  think  that  revenue  laws  are  to  be  construed  strictly.  Saya 
Cooley  :  <<  A  strict  construction  in  such  case  is  reasonable  because 
presumptively  the  Legislature  has  given  in  plain  terms  all  the 
power  it  has  intended  should  be  exercised."  Cooley,  Taxation, 
p.  200. 

Dwarris  on  Statutes  says :  "  It  is  ^a  well-settled  rule  of  law  that 
every  charge  upon  the  subject  must  be  imposed  by  clear  and  un- 
ambiguous language.     Acts  of  Parliament  which  impose  a  duty 

upon  the  public  will  be  critically  con^rued  with  reference  to  the 
particular  language  in  which  they  are  expressed.  When  there  ia 
any  ambiguity  found  the  construction  must  be  in  favor  of  the  pub- 
lic, because  it  is  a  general  rule  that  when  the  public  are  to  be 
charged  with  a  burden  the  intention  of  the  Legislature  to  impose 
the  burden  must  be  explicitly  and  distinctly  shown,"  Potters* 
Dwarris,  p.  255. 

This  view  is  abundantly  supported.  See  Wroughton  vs.  TurUe, 
11  M.  and  W.,  561;  Chandos  vs.  Commissioners,  6  Exch.,  464; 
Seivall  vs.  Jones,  9  Pick.,  412. 

We  are  of  the  opinion  that  the  tax  in  question  levied  was  not 
authorized  by  the  statute,  and  so  order  judgment  for  the  plaintilb. 

M  Preston,  for  plaintiffs. 

Attorney- Oeneral  Neumann,  for  defendants. 

Honolulu,  April  9,  1885. 
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D,  Mcdonald  vs.  M.  green,  et  al.y  Assignees, 

Appeal  from  Decision  of  McCully,  J, 

April  Term,  1885, 

JuDD,  C,  J.;  McCully  and  Austin,  J  J. 

Under  the  bankruptcy  Jurisdiction  of  the  Supreme  Court  the  assignees 
cannot  be  compelled  to  make  a  certain  sale;  the  remedy  is  Specific 
Performance  iu  Equity. 

Assignees  having  advertised  for  bids  for  the  bankrupt's  stock,  held^ 
under  the  terrus  of  the  advertisement,  that  the  bids  must  be  for 
cash;  that  an  ofifer  of  $100  more  than  the  highest  bid  is  invalid; 
and  that  the  assignees  cannot  be  compelled  to  accept  the  highest 
or  any  bid. 

Decree  of  the  Vice- Chancellor  reversed. 

Opinion  of  the  Court,  by  McCully,  J. 

Thb  statement  of  this  case  for  the  purpose  of  explanation  of  the 
matter  now  before  the  Court  is  as  follows : 

Kennedy  <&  Co.  were  decreed  bankrupt  on  a  petition  of  sundry 
creditors,  and  the  defendants,  who  are  the  principal  creditors, 
were  duly  elected  assignees.  The  business  of  the  bankrupt  firm 
was  keeping  a  store  or  bazaar  in  Honolulu  for  the  sale  of  varieties 
of  small  wares,  with  a  branch  store  in  Wailuku,  Maui.  Tlie  as- 
signees, with  a  view  to  closing  the  estate  and  realizing  promptly, 
put  out  the  following  advertisement : 

«*  Estate  of  Kennedy  <&  Co,  In  Bankruptcy.  The  assignees 
are  now  prepared  to  receive  sealed  bids  for  the  stock,  book-ac- 
counts and  general  assets  of  ihQ  above  estate  as  a  whole.  Bids 
will  close  Monday,  March  9th,  at  12  o'clock  noon.  Any  informa- 
tion to  aid  bidders  will  be  willingly  given  by  the  undersigned. 

<<M.  Green, 
<<W.  F.  Reynolds, 
«« Office  of  M.  Phillips  A  Co.  Assignees:" 

and  thereafter  came  before  the  Justice  who  was  holding  the  bank- 
ruptcy proceedings  with  a  petition  and  motion  for  the  confirma- 
tion of  a  sale  to  Beynoids,  one  of  the  above  defendants.     The 
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opinion  recited  below  gives  an  account  of  the  various  bids  received. 
The  Justice  overruled  the  motion  to  confirm  the  sale  to  Reynolda. 

The  confirmation  of  the  Court  was  asked  under  the  provision  of 
Sec.  12  of  the  Banlcruptcy  Act  of  1884,  that  assignees  may  dis- 
pose of  all  property  of  the  bankrupt  at  either  public  or  private  sale, 
but  that  private  sales  shall  be  valid  only  upon  confirmation  of  the 
Court  having  jurisdiction  of  the  proceedings.  Upon  the  Court 
denying  the  motion  the  present  plaintiff  brought  his  bill  in  equity 
for  a  decree  requiring  the  assignees  to  accept  his  bid  as  being  the 
highest  regular  and  valid  bid  made  under  the  call  for  tenders. 

The  first  question  raised  for  consideration  is  of  the  jurisdictioQ 
of  the  Court  in  Equity.  If  the  method  of  advertising  for  sealed 
tenders  was  a  <<  public  sale,"  it  did  not  require  the  confirmation  of 
the  Court  in  Bankruptcy ;  if  it  was  a  «<.priyate  sale,"  why  should 
not  the  Court  have  proceeded  to  confirm  the  sale  to  the  highest 
bidder,  and  why,  then,  should  equity  take  jurisdiction  of  matters 
provided  for  and  within  the  jurisdiction  of  another  Court.  To 
answer  these  questions  it  does  not  seem  to  uS  to  be  necessary  to 
determine  whether  a  sale  by  this  method  is  a  <<  public"  or  a  "pri- 
vate "  sale.  If  it  should  be  considered  to  stand  with  viva  voce 
auctions  as  a  public  sale,  then  we  may  remark  that  while  the  stat- 
ute requires  private  sales  to  be  confirmed,  it  does  not  prohibit  the 
confirmation  of  a  public  sale  if  parties  concerned  seek  it,  and  there 
might  1)0  circumstances  which  would  make  such  a  course  desira- 
ble. It  was  only  the  sale  to  Reynolds  for  which  the  assignees 
asked  confirmation,  or  rather  asked  leave  to  make.  They  did  not 
submit  to  the  Court  the  proposition  to  confirm  any  other  sale. 
They  plainly  expressed  themselves  unwilling  to  ma]s;,e  any  other, 
unless  it  should  be  to  West  on  his  offer  to  buy  on  credit,  which 
the  Court  would  not  entertain.  They  would  not  make  the  sale  to 
this  plaintiff.  It  seems  to  us,  .then,  that  it  was  not  within  the 
jurisdiction  of  the  Court  in  Bankruptcy  by  its  powers  of  conflrrn- 
ing  a  sale  to  compel  the  assignees  to  make  a  certain  sale.  The 
plaintiff,  then,  being  without  this  recourse,  was  left  to  his  remedy 
In  equity  upon  the  juriddiction  for  sptn^ific  performance.  The 
findings  and  the  rulings  of  the  Court  in  equity  were  as  follows: 

I.   "The  tender  by  McDonald  was  presented  after  12  o'clock 
noon  of  Monday,  March  9th.    It  was  endorsed  on  the  envelope. 
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'Messrs.  Green  and  Reynolds,  assignees  of  Kennedy  &  Co. 
Sealed  tenders  for  the  assets.'  Under  the  advertised  call  for  bids 
the  assignees  might  have  refused  to  receive  this,  as  being  barred 
by  the  time.  But  they  did  not  refuse  it.  It  was  superscribed  as 
a  bid,  and  they  opened  it  at  the  time,  they  being  in  session  open- 
ing and  examining  the  bids.  In  the  written  motion  before  the 
Court  in  Bankruptcy  they  report  this  as  one  of  the  bids  received 
by  them.  It  must  be  considered  that  the  objection  of  being  late 
was  waived  by  the  assignees  at  least 

2.  <<  It  seems  within  the  province  of  this  case,  as  the  above  mo- 
tion was  introduced,  to  say  here  that  the  bid  of  $5,000,  in  four 
payments  up  to  twelve  months'  time,  with  interest  and  approved 
security,  could  not  be  considered  a  bid  which  the  assignees  might 
receive.  Their  duty  is  to  realize  cash  with  which  they  may  make 
dividends.  Notes  would  be  only  the  substitution  of  a  new  debtor 
for  the  bankrupt  one.  Approved  securities  may  fail.  The  call 
for  bids  not  speaking  of  credit  bids,  only  cash  would  be  presumed^ 
and  it  would  not  be  fair  and  equal  to  permit  credit  bids  to  com* 
pete  on  their  face  figures  with  cash  offers.     ^ 

"The  offer  of  Reynolds  to  give  $100  more  than  any  other  bid 
cannot  be  treated  as  a  valid  bid»  See  IVebster  vs.  French j  11  Ill.y 
254,  cited  in  note,  page  120,  Bateman  on  Auctions.  It  stands  to 
reason.  If  every  bid  was  of  this  description,  what  would  be  the 
price  bid !  If  there  were  only  one  such  tender  made,  among 
others  which  specified  amounts,  the  only  thing  certain  would  be 
that  every  such  regular  bid  must  fail.  So  it  is  quite  needless  to 
consider  the  other  objection,  whether,  as  Reynolds  is  an  assignee, 
he  could  become  a  purchaser  by  any  bid. 

3.  <«The  plaintiff's  bid  being  now  the  highest  legitimate  bid, 
what  is  his  right  in  the  premi&es  ?  The  assignees,  defendant,  say 
that  they  are  not  bound  to  take  the  tender  of  the  highest  or  any 
bidder.  This  reservation  is  not  made  in  the  call  for  bids.  That 
ii  no  bid  had  been  for  more  than  a  nominal  sum,  and  altogether 
Incommensurate  with  the  value  of  the  stock  they  would  not  be 
Justified  in  taking  the  highest.  That  there  was  an  implied  dis- 
cretion as  to  the  quality  of  the  bids. 

<<  Upon  this  last  point,  as  this  is  to  be  a  sale  for  cash  down,  there 
can  be  no  discretion  to  sell  if  the  cash  is  placed  in  hand  and  to  va- 
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cate  a  bid  that  is  without  a  payment.  The  plaintiff  here  is  met 
by  a  refusal  to  take  his  offer  and  has  not  failed  toward  pa^^ment 
He  can  make  the  payment.  The  assignees  do  not  close  the  con- 
tract with  him  because  he  cannot  pay,  but  because  they  now 
''i'  find  they  can  do  better. 

<<  Concerning  the  discretion^  power  or  right  to  reject  the  high- 
est and  all  bids  for  a  merely  nominal  sum,  when  no  reservation 
has  been  made  in  the  call  for  bids,  it  may  exist.  But  what  aro 
the  facts  in  this  case.  The  real  question  is  not  what  percentage 
upon  the  amount  of  claims  does  any  bid  make,  or  make  to  the 
fs.  actual  cost  of  the  stock,  but  what  proportion  does  the  bid  bear  to 

^v ,  the  best  net  amount  which  practically  can  be  realized.     The  testi- 

mony of  the  two  assignees,  who  are  by  much  the  largest  crediton, 
is  that  in  view  of  the  assets  they  would  consider  themselves  forto- 
;p  nate  to  receive  60  per  cent.     Something  less  than  that  would  be  a 

^^C-#  good  realization.     This  is  their  valuation  based  on  considerable 

^^  knowledge  of  the  stock, 

^^  <<The  plaintiffs'  tender,  $4,375,  is  about  55  per  cent,  of  the 

:/yy  claims  proved.     I  do 4iot  consider  that  it  is  grossly  inadequate.    It 

'Sr:^-  is  barely  under  the  valuation  of  the  property  as  per  the  defend- 

^Vv  ants'  testimony.     Kennedy  has  given  a  higher  valuation,  whicii, 

'j^/  under  the  circumstances,  I  do  not  accept  as  realizable. 

<<Now,  can  the  defendants,  under,  the  terms  of  their  call  for 

bids,  refuse  a  fair  offer  ?    The  general  rule  of  law  is  that  obliga- 

fv  tions  in  a  contract  are  reciprocal.     Could  the  defendants  hold  the 

plaintiff  to  his  ?  I  think  they  could,  and  I  think  he  is  entitled  to 
a  decree  requiring  assign  men  t  and  delivery  of  the  assets  on  pay* 
ment  of  the  amount  of  his  bid." 

With  the  holding  of  the  Court  below  respecting  its  jurisdiction, 
and  the  character  and  validity  of  the  bids,  we  agree. 

The  question  of  the  obligation  of  the  defendants  to  accept  the 
highest  bid,  is  one  upon  which  we  find  but  little  direct  authority 
to  guide  us.     The  cases  of  auction  sales  are  to  the  effect  that  the 
contract  with  the  purchaser  is  closed  when  by  the  fall  of  the  bam- 
r,  mer  the  bid  is  accepted.     The  bid  may  be  withdrawn  before  such 

acceptance.  We  have  no  occasion  to  consider  here  the  law  gov- 
erning by-bidding  and  bidding  by  the  auctioneer,  for  the  only 
thing  resembling  that,  Beynold's  bid,  has  been  thrown  out,  and 
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'we  have  declined  to  take  notice  of  sundry  proffers  of  a  higher 
price  made  subsequently  to  the  opening  of  bids  on  the  9th  of 
March. 

The  case  of  Spencer  vs.  Harding^  5  English  Law  Reports,  p. 
561,  was  where  defendants  sent  out  a  circular  as  f(^lows: 

<<  We  are  instructed  to  offer  to  the  wholesale  trade  for  sale  by 
tender  the  stock  in  trade  of  A  xx  at  a  discount,  in  one  lot,  pay- 
ment to  be  made  in  cash ;  the  tenders  will  be  received  and  opened 
at  our  ofBlce,  etc." 

The  Court  held  that  this  did  not  amount  to  a  contract  or  prom- 
ise to  sell  to  the  person  who  made  the  highest  tender,  but  that  in 
the  absence  of  any  words  to  intimate  that  the  highest  bidder  is  to 
be  the  purcfiaser,  it  was  a  mere  attempt  to  ascertain  whether  an 
offer  can  be  obtained  within  such  a  margin  as  sellers  are  willing 
to  adopt  The  advertisement  in  the  case  at  bar  likewise  contains 
no  offer  to  accept  the  highest  or  any  bid,  as  on  the  other  hand  it 
does  not  reserve  the  privilege  of  not  accepting  any  of  them. 
Herein  it  differs  from  an  open  auction  when  the  contract  is  closed 
at  once  by  the  fall  of  the  hammer  accepting  the  highest  bid,  or 
an  open  bidding-in  if  there  has  been  a  bid  reserved,  or  an  upset 
price.  The  defendants  not  having  held  out  that  they  would  ac- 
cept the  highest  bid  would  not  seem  to  be  bound  by  it.  The  ten- 
der or  offer  must  stand  as  merely  such  until  acceptance  has  made 
it  a  contract.  We  do  not  agree  with  the  observation  of  the  Court 
below  that,  because  the  defendants  might  bind  the  plaintiff  by 
accepting  his  offer,  he  can  claim  ^  decree  compelling  them  to  ac- 
cept it,  for  they  do  not  sa^  that  the  highest  bidder  shall  be  the 
purchaser.  There  can  be  nothing  inequitable  in  limiting  the  rights 
of  the  plaintiff  strictly  to  the  defendants'  offer,  which  amounts 
only  to  thi?*,  that  they  will  receive  and  consider  offers  for  the 
property.  No  one  making  a  tender  has  a  right  to  expect  anything 
more  than  what  is  so  offered.  Nor  will  the  fact  that  a  fair  and 
not  inadequate  price  is  offered  bind  the  defendants  to  accept  it,  if 
they  have  not  held  out  that  they  will  be  bound  by  the  highest 
good  bid, 
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bind  over  (hoopaa  loa)  to  Kaina,  and  his  heirs  and  grantees,  ail 
my  rights,  foundation  rigiits,  right  of  property  in,  residence  anil 
right  of  residence,  entering  upon  and  right  of  entering  upon, 
boundaries  and  right  to  the  boundaries,  in  this  piece  of  land  de- 
scribed as  follows  :  On  the  north  is  Naliiwahine's  premises,  on 
the  east  is  Hauna  pond,  on  the  south  Hiona's  premises,  on  the 
we:it  the  Government  road.  Together  with  everything  apper- 
taining or  that  may  hereafter  belong  to  it ;  the  houses  and  every- 
thing else  that  may  be  built  upon  it,  and  all  things  necessary  to 
it,  the  water,  the  trees,  the  stones,  highways,  the  paths  of  ingress 
and  of  egress,  roads  from  it,  and  all  the  appurtenances.  To  have 
and  to  hold  this  Kuleana  piece  of  land  of  mine  mentioned  above, 
to  Kaina  and  to  his  heirs  and  grantees. 

«  And  in  testimony  of  the  above  I  hereby  sign  my  name  and 
seal  this  30th  day  of  July,  in  the  year  of  the  Lord  one  thousand 
eight  hundred  fifty-one. 

his 

[SEAii.]  "Kaulua      X 

<<  To  Kaina.  mark. 

«  Ponahawai,  Hilo,  Hawaii. 

"  Eye  witnesses : 

««  William  Momona, 
"  Puaa, 

<'  Kalakuaioho, 
"  Peleula." 

Defendant  claimed  that  the  same  was  a  deed  of  the  land  in 
question  from  the  patentee  to  the  defendant.  Evidence  was 
offered  to  prove  the  signatures  of  witnesses  thereto,  and  defend- 
ant's counsel  requested  leave  to  read  the  paper  to  the  jury.  The 
Ck)urt  ruled  that  said  instrument  was  a  deed,  and  admitted  evi- 
dence as  to  its  genuineness,  and  allowed  it  to  be  put  in  evidence 
and  read  to  the  jury.  Plaintiffs  excepted  to  said  ruling,  claiming 
that  said  instrument  wa9  a  will. 

The  Court  charged  the  jury  that  said  paper  was  a  deed,  and 
not  a  will,  and  that  defendant  was  entitled  to  a  verdict,  if  the 
jury  found  from  the  evidence  that  the  same  was  genuine,  fol- 
lowed by  possession  under  it  The  jury  returned  a  verdict  for 
the  defendant. 
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The  qnestion  raised  is  whether  the  instrament  is  a  deed  or  a 
will.  Washburn,  following  Lord  Coke,  defines  a  deed  to  be  <*a 
writing  containing  a  contract  sealed  and  delivered  by  the  party 
thereto."  2  Wash.  B.  P.,  553.  "A  deed  takes  eflTect  from  de- 
livery," id,  J  578.  '<  A  will  is  a  disposition  of  real  and  personal 
property,  to  take  effect  after  the  death  of  the  testator."  4  Kent 
Com.,  500. 

We  find  no  words  in  the  instrument  indicating  that  it  shonld 
take  effect  and  vest  in  the  alienee  only  after  the  death  of  the 
signer. 

It  is  a  peculiarly  worded  instrument,  drafted  over  thirty-four 
years  ago  by  a  Hawaiian,  and  contains  in  the  description  of  the 
estate  to  be  conveyed  many  particulars  which  are  redundant  and 
unnecessary,  but  many  of  thes6  particulars  show  decidedly  that 
the  estate  was  to  vest  immediately.  The  grantee  is  to  have  the 
«<  right  of  residence  "  upon  the  land,  ingress  to  it  and  egress  from 
it.  These  rights,  which  vested  on  the  delivery  of  the  instrument, 
are  inconsistent  with  the  idea  of  a  testament  which  has  no  effect 
until  after  the  death  of  the  testator,  lie  having  the  use  of  his 
property  meanwhile. 

But  it  is  contended  that  the  use  of  the  word  «<  hooilina,"  which 
ordinarily  means,  when  used  as  a  verb,  <*  to  devise,"  is  appropri- 
ate to  a  will,  as  a  <«  hooilina  "  means  a  ''devisee,"  t.  e.,  one  to 
whom  something  has  been  left,  as  anciently  among  the  Hawaii- 
ans  property  passed  to  tlie  heir  by  oral  wills.  The  word  also 
means  an  <<heir."  From  its  etymology  and  received  usage  it 
also  means,  when  a  verb,  to  «  put  upon  "or  «<  pass  over  to,"  and 
in  its  connection  may  not  mean  to  devise  in  the  sense  to  pass  to 
one  after  the  death  of  the  deviser. 

But  the  word  «<give"  (haawi)  is  also  used  in  the  instrument 
in  connection  with  the  >vord  «<  hociilina."  Here  again  Lord  Coke 
says,  <<If  one  by  deed  give  lands  to  another  and  to  his  heirs, 
without  saying  anything  more,  and  put  liis  seal  to  it,  and  make 
delivery  where  it  is  necessary,  it  is  good."  2  Wash.  R.  P.,  611. 
We  should  not  be  willing  to  hold  tnat  this  paper  was  a  will 
solely  because  the  word  «*  devise  "  is  used,  when  the  whole  tenor 
and  effect  of  it  shows  the  intention  of  th^  grantor  to  pass  the 
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land  to  the  grantee  immediately.     The  deed  was  delivered  and 
was  followed  by  possession  for  ov^r  twenty  years. 

We  overrule  the  exceptions. 

Kinney  <fe  Peier9ony  for  plaintiffs. 

-K  Preston y  for  defendant 

Honolulu,  April  27,  1885. 
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Exceptions  to  RuLings  of  McCully,  J. 

AFBiii  Term,  1885. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

There  appearing  evidence  upon  which  the  jury  based  their  verdict, 
the  Court  cannot  grant  a  new  trial  iti  order  that  the  case  may  be 
presented  by  new  counsel  with  more  exactitude,  no  exceptions 
having  been  taken  in  the  Court  below  covering  the  points  on 
which  a  new  trial  is  asked  for. 

Although  damages  may  appear  excessive,  the  Court  will  not  disturb 
the  verdict  if  the  damages  are  within  estimates  made  by  wit- 
nesses. 

Opinion  of  thb  Court,  by  Judd,  C.  J, 

This  case  before  us  is  on  the  exceptions  by  plaintiff  to  a  re- 
fusal by  the  Justice  who  tried  the  case,  with  a  jury,  to  grant  a 
new  trial  on  the  ground  that  (1st)  the  verdict  obtained  by 
plaintiff  is  contrary  to  the  evidence  given  at  the  trial,  and  (2d) 
the  damages  awarded  by  the  jury  are  excessive. 

It  is  claimed,  on  behalf  of  the  defendants,  that  the  facts  of  the 
case  are  as  follows : 

<<  The  defendants  occupy  a  tract  of  land  of  about  nineteen  acres, 
adjoining  the  mauka  side  of  the  Government  road  in  Waikiki, 
between  the  lands  of  Pau  and  Kaiuakau.  They  cultivate  bananas 
chiefly.  Their  land  is  surrounded  towards  the  southerly  and 
easterly  sides  by  a  high  bank  of  sods  grassed  over. 

<<The  plaintiff  occupies  land  in  Kaiuakau,  adjoining  the  de- 
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fendants  at  the  said  bank.  He  cuttivi 
melons,  etc.  He  was  a  partner  of  dete; 
1683,  when  he  sold  out.  He  leased  the 
pied  about  February,  1864,  and  soon  afl 
ditch  on  the  westerly  aide  of  his  land,  ] 
auwai  of  Kalia  to  the  bank  above  tnenti 
away  the  said  bank,  so  as  to  permit  a 
through,  at  the  place  where  there  had  bee 
but  not  80  deep.  The  defendants  stopp 
banked  up  the  opening,  preventing  the 
This  was  followed  by  flooding  of  the  plai 
struction  of  a  portion  of  his  crop." 

It  appears  from  the  record  there  was 
support  the  pluintiff's  claim.  But  it  is  u: 
if  an  easement  had  been  acquired  by  the 
land  to  have  the  water  pass  from  it  throng 
land,  the  easement  of  drainage  can  only 
and  would  not  sustain  a  right  to  drain  ofl 
ditch  lately  deepened  and  enlarged  by 
fendant  claims  that  the  plaintiff  has  shov 
to  the  easement  of  drainage  through  the 
channel. 

It  must  be  borne  in  mind  that  this  Cou 
case  upon  its  merits.  If  it  were,  we  shou 
nature  and  capacity  of  the  draining  ditch 
it  is  claimed  the  right  to  its  use  accrue 
larged  capacity,  and  the  presence  of  a  lar 
whose  escape  was  prevented  by  defendan 
a^e,  and  whether  the  changed  character  r 
plaintiff 's  land  from  kalo  to  bananas,  ett 
age  and  drier  laud,  and  whether  the  dami 
would  not  have  occurred,  even  if  the  old  i 
remained  open. 

But  no  posilioD  of  this  character  waa  ta 
the  Court  could  instruct  the  Jury  prope: 
It  is  quite  possible  that  new  counsel,  in  tl 
gation,  can  find  facts  in  the  case  which,  if 
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Court  had  been  asked,  would  have  drawn  a  different  verdict  from 
the  jury. 

It  does  not  appear  what  instructions  were  asked  for  by  the  de- 
fendants.    Certainly  no  exceptions  were  taken  to  the  instructions 
that  were  given,  and  we  must  take  it  that  they  were  satisfactory  , 
to  the  defendants. 

The  defendants  had  their  opportunity,  when  before  the  jury, 
to  make  their  case,  and  having  done  so,  and  there  appearing  evi- 
dence upon  which  the  jury  based  their  verdict,  we  cannot  grant 
a  new  trial  in  order  that  the  case  may  be  presented  with  more 
exactitude. 

As  to  the  ground  of  excessive  damages.  They  may  appear  so 
to  the  Court,  but  the  amount  of  damage  found  by  the  jury  was 
within  the  estimate  made  by  the  witnesses,  and  for  this  reason 
we  are  not  at  liberty  to  disturb  the  verdict. 

Exceptions  overruled. 

A,  S,  HartweUj  for  plaintiff. 

W.  R.  CasUef  for  defendants.  ^ 

Honolulu,  May  1,  1885. 


Q.  N.  WILCOX  vs.  A.  G.^-ELLIS. 

Appeal  from  Decision  of  the  Chancellob. 

April  Term,  1885. 

JUDD,  C.  J.;  McCuLLY  and  Austin,.  J  J, 

A  sale  of  shares  of  stock  set  aside  for  the  fraud  of  the  seller;  it  appear- 
ing that  the  seller  made  false  representations  as  to  the  value  of 
the  stock,  intending  that  the  buyer  should  act  upon  them,  and  the 
buyer  acted  upon  them,  although  he  could,  by  diligent  enquiry, 
have  ascertained  that  they  were  untrue. 

Opinion  of  the  Chancellor  Appealed  from. 

This  is  a  bill  to  declare  fraudulent  and  void  a  sale  made  by  de- 
fendant to  plaintiff  of  sixty  shares  of  the  capital  Stock  of  the  Ho- 
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nolulu  Ice  Company,  a  corporation  under  Hawaiiaa  law,  at  $7« 
per  share,  and  also  for  an  injunction  to  restrain  defendant  from 
1^  taking  out  an  execution  upon  a  Judgment  for  $4,200  obtained  by 

the  defendant  against  the  plaintiff  at  the  last  July  term  of  this 
Court  for  the  purchase  money  of  this  stock. 

The  bill  charges  that  the  fraud  was  accomplished  by  misrepre- 
sentation and  by  the  concealment  of  material  facts.  The  misrep- 
resentation is  charged  to  be  statements  made  by  defendant  that 
the- stock  was  good,  marketable  stock  and  a  first-rate  investment 
-  at  the  price  offered,  and  that  the  President  of  the  Ice  Company, 
S.  G.  Wilder,  who  was  the  principal  owner  of  its  stock,  held  it  at 
par  ($100)  and  refused  to  sell  for  less. 

The  concealment  is  charged  to  be  of  the  fact  that  the  stock  was 
unsaleable,  and  was  by  reason  of  an  expected  competition  in  the 
ice  business  of  greatly  less  value  than  par. 

Taking  up  first  the  second  point,  I  think  it  is  proved  by  the 
evidence  that  at  the  time  of  the  sale  of  the  stock,  April  10,  1884, 
Ellis  knew  that  the  new  ice  company  was  about  to  be  formed. 
This  is  clear  from  the  evidence  of  Mr.  Sass,  the  projector  of  the 
^^    /  company,  who  says  he  told  Ellis  all  about  it  just  previous  to  his 

W\:  going  to  San  Francisco,  about  the  last  of  March.     Also  that  Wil- 

low .  cox  did  not  know  of  it  until  he  heard  of  it  from  Mr.  W.  O.  Smith, 

^j.  on  April  10th,  immediately  after  his  purchase  of  the  6to(*k. 

Was  Ellis  under  any  legal  obligation  to  disclose  this  information 
/  to  Wilcox  ?    By  the  authorities  he  was  not»    Chancellor  Kent's 

^%  statement  of  the  law  in  this  regard  is  as  favorable  to  the  plaintifT 

|;V  as  any.     He  says :     *<  When,  however,  the  means  of  information 

|f :'  relative  to  facts  and  circumstances  affecting  the  value  of  the  com- 

^'v  modity,  be  equally  accessible  to  both  parties  and  neither  of  them 

f->'  does  or  says  anything  tending  to  impose  upon  the  other,  the  dis- 

|v  closure  of  any  superior  knowledge  which  one  party  may  have  over 

'^'■:  the  other,  aa  to  those  facts  and  circumstances,  is  not  necessary  to 

Kl  the  validity  of  the  contract.     There  is  no  breach  of  any  implied 

confidence  that  one  party  will  profit  by  his  superior  knowledge  as 
to  facts  and  circumstances  open  to  the  observation  of  both  partiei, 
or  equally  within  the  reach  of  their  ordinary  diligence,  because 
neither  party  reposes  in  any  such  confidence,  unless  it  be  specially 
tendered  or  required.     Each  one,  in  ordinary  cases,  Judges  for 
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himself,  and  relies  eonfldently,  and  perhaps  presumptuously,  upoa 
the  sufficiency  of  his  own  knowledge,  skill  and  diligence.  The 
common  law  affords  to  every  one  reasonable  protection  against 
fraud  in  dealing ;  but  it  does  not  go  to  the  romantic  length  of 
giving  indemnity  against  the  consequences  of  indolence  and  folly, 
or  a  careless  indifference  to  the  ordinary  and  accessible  means  of 
information."     2  Kent  Com.,  p.,  484. 

The  possibility  of  competition  in  the  business  of  ice-making  is 
one  of  the  chances  to  which  all  business  ventures  are  subject. 
Mr.  Sass  had  caused  to  be  published  in  the  Daily  Bulletin  of  3 1st 
March  an  extended  account  of  it,  ending  with  the  statement: 
«<  Mr.  Sass  leaves  by  the  Alameda  to  purchase  the  necessary  ma- 
chinery." 

Pomeroy  says  (Sec.  904,  2  Pomeroy  Eq.  Jur.)  that  a  broader 
duty  to  disclose  material  facts  rests  upon  the  vendor  than  on  the 
vendee.  "  In  ordinary  contracts  of  sale  where  no  fiduciary  rela- 
tion exists,  and  where  no  confidence,  expressed  cr  implied,  grow- 
ing out  of  or  connected  with  the  very  transaction  itself,  is  reposed 
on  the  vendor,  and  the  parties  are  dealing  with  each  .other  at 
arm's  length,  and  the  purchaser  is  presumed  to  have  as  many 
reasonable  opportunities  for  ascertaining  all  the  facts  as  any  other 
person  \n  his  place  would  have  had,  then  the  general  doctrine 
above  stated  applies ;  no  duty  to  disclose  material  facts  known  to 
himself  rests  upon  the  vendor;  his  failure  to  disclose  is  not  a 
fniudulent  concealment." 

There  was  no  fiduciary  relation  existing  between  Ellis  and  Wil- 
cox. Nor  is  there  any  evidence  that  Wilcox  expressly  reposed 
confidence  in  Ellis  in  this  transaction.  So  far  from  this  being  the 
case,  Wilcox  says  he  was  bored  by  Ellis'  importunity  and  that  he 
made  the  offer  to  get  rid  of  him,  not  expecting  that  it  would  be 
taken.  The  parties  were  at  arm's  length.  Wilcox  was  not  seek- 
ing investments,  and  was,  so  to  speak,  surprised  into  the  sale. 

Mr.  Justice  Story  says  (2  Eq.  Jur.,  Sec.  204)  in  speaking  of 
undue  concealment  or  suppr^saio  veri,  *<  It  is  not  every  conceal- 
ment even  of  facts  material  to  the  intereats  of  a  party  wiiLh  will 
entitle  him  to  the  interposition  of  a  Court  of  Equity.  The  case 
must  amount  to  the  suppression  of  facts  which  one  party,  under 

42 


•,.f>- 


.  1 


<,     > 


■  '3 

^    "i-i 


-m 


m 

1  'i 


■888 

the  clrcuiustaaces,  i: 
tbe  other  party,  and 
silent."  Aod  id  Sec 
vantage  has  been  t£ 
which  a  man  or  deli 
tially  necessary,  in  o 
a  great  advantage  al 
some  obligation  on  t 
<*The  true  deflnttion 
to  fraud  in  the  sensf 
gr&nt  relief,  ta  the  U' 
wliich  one  party  is 
communicate  to  the 
merely  in  foro  contc 

And  I  gather  froun 
rendered  invalid  if  t 
sources  of  factd  or 
Btaucea — aot  Icnown 
price  ot  goods.  Sto 
accessible  to  both  pai 
of  mutual  confldcnc 
"Wheatoii,  17S,  and  u 

The  rule,  as  I  hu,v 
if  there  be  any  fraut 
transact iou  becomes 

On  the  ground  of 
bin  falU. 

In  regard  to  the  si 
able  stock,  etc,  I  she 
and  aa  such  is  not  re 
parties  were  deikling 

I  pass  now  to  tl 
asked  tor, 

Wilcox  testified  tl 
stock,  ttHid  tliut  WiU 
would  not  sell  ut  less 
dent  (of  the  compauj 
also  that  he  would  O' 
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■hare,  If  he  bad  known  that  Wilder's  reason  for  refasing 
Bt  par  waa  that  he  would  not  cause  others  to  lose  by  him. 

Mr.  Wilder  testified  that  he  had  frequently  stated  tb 
stocks  be  was  holdiog  that  were  good  he  should  keep,  an 
knew  a  stock  was  not  good  he  would  not  stick  his  friends  i 
uid  this  applied  («  the  stock  in  the  Honolulu  Ice  Company 

Mr.  ElUs,  in  his  answer,  denies  that  he  said  to  Mr,  Wile 
Wilder  held  bis  stock  at  par  and  refused  to  sell  for  less,  h 
that  he  auswered  Wilcox's  inquiry  as  to  whose  the  sharei 
that  they  were  Foster's,'  and  Wilcox  asked  :  "  Are  you  n 
Ing  for  Wilder,  and  do  you  not  tb ink  I  could  buy  of  WII 
less  than  $8S  f  "  Ellis  replied  that  he  ottered  to  :^ll  for  ^ 
but  that  Wilder  was  unwilling  to  sell  for  less  than  par. 

Mr.  Wilder  says  further  that  he  never  offered  to  sell  any 
shares  in  this  company.  "  Don't  remember  if  Ellis  offered 
any  for  me.  He  may  have  ttaked  me  if  I  had  any  for  t 
have  never  sold  any  or  oQered  any  for  sale." 

It  seems  to  me  that  the  inference  from  Mr.  Wilder's  tes' 
la  nottliat  he  would  not  sell  for  less  than  par  because  th 
was  then  worth  at  least  par.  He  was  unwilling  to  sell 
while  the  enterprise  was  in  a  coadition  of  uncertainty, 
think  Mr.  Ellis  used  tbe  larrguage  attributed  to  him  by  ^ 
and  that  he  intended  to  convey  the  idea  to  Wilcox  that 
considered  it  of  that  value,  and  thus  to  induce  Wilcox 
chase.  Mr.  Wilder  says  that  if  the  opposition  started,  th 
In  his  company,  owing  t4)  the  limited  demand  for  ice  Id  th! 
muuity,  would  be  of  no  value  as  an  inventment,  but  withi 
opposition  it  would  pay  say  10  per  cent.;  that  he  had  do 
to  the  starting  uf  the  new  company,  until  Mr.  Sass  returne 
California  with  his  machinery,  for  he  thought  no  man  w< 
foolish  enough  to  start  a  new  ice  machine  here. 

Pomeroy  says  (Sec.  876)  a  misre presentation,  in  order  to 
tutv  fraud,  must  contain  the  following  essential  element 
Its  form,  as  a  statement  of  fact,  as  distinguished  from  i 
opinion.  (2)  Its  purpose  of  inducing  the  othe^  party  to  e 
general  presumption  being  that  a  misrepresentation  has 
design.  (8)  Its  untruth.  (4)  The  knowledge  or  belief 
party  making  it     (5)  The  effect  of  tbe  mlsrepresentatlo) 


r 


840  ap: 

the  "belief,  trust  and  rellanci 
(6)  ltd  materiality.     And  (un 
:  relying  upon  the  representatl 

I  in  relying  upon  the  represen 

ii  proper  means  of  ascprtaining 

I  ~    portunity  of  making  such  w 

Ki  knowledge  he  might  have  ha 

W.'  gence,   or  when   the  reprea 

f^,  equally  within  the  knowledg 

C'"  possessed  by  both  parties.     E 

'J,'.  cerning  facts  of  which  the 

<f}-  knowledge,  and  the  other  pi 

f',  is  justified  in  relying  upon  th 

?•■  I  find  a  note  to  Benjamin  c 

*'  statements  o(  a  vendor,  ellh 

^'.  being  in  the  form  of  a  warra 

f'  has  given  or  been  offered 

^  citing: 

y  Medbury  vs.  WaUon,  6  Me 

'.:  850 ;   Veasey  'vs.  DoCon,  8  A 

''^  Mass.,  79;  Mooney  vs.  MlUei 

'[  doll,  63  Me.,  81 ;  Comer  vg. 

'f  utmost  limit  of  this  rule  has 

;  ments  of  the  price  paid  by  tt 

',^  In  this  note  a  leading  case 

1   '  son,  6  Met.,  246,  is  Incorrect 

'.  the  view  that  an  action  for  ti 

',  to  the  price  paid  by  a  third  | 

can  be  maiutained.     A  caref 

an  action  of  trespass  on  thi 

vendor,  but  against  a  third  p 

at  ions,  and  the  Court  say  tha 

though  itnown  to  be  false,  ar 

real  estate  affirms  to  the  ven 

that  he  gave  so  much  for  it, 

assertions,  though  Itnown  by 

with  a  view  to  deceive,  are 

affirmations  of  the  vendor, 
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place  confidence,  and  will  not  excuse  the  neglect  in  not  examin- 
ing for  himself  and  ascertaining  what  the  facts  are,  and  what 
credit  is  to  be  given  to  the  assertions."  This  is  qualified  later  on, 
and  the  Court  say  that  «  fraudulent  misrepresentations  of  partic- 
ulars in  regard  to  the  estate,  which  the  buyer  has  not  equal 
means  of  knowing,  and  where  he  is  induced  to  forbear  inquiries 
that  he  otherwise  would  have  made,  are  not  to  be  viewed  in  the 
light  of  assertions  gratis  dicta,  and  are  actionable." 

In  Cooper  vs.  Lovering,  the  Court  say,  to  support  an  action  of 
deceit,  the  misrepresentation  must  be  of  a  material  fact,  not 
within  the  observation  of  the  other  party.  The  latest  Massachu- 
setts case  I  have  seen  is  Homer  vs,  Perkinsj  124  Mass.,  431.  The 
Court  say,  if  the  representation  was  a  mere  aflBrmation  or  ex- 
pression of  opinion  in  regard  to  the  value  of  the  property  he  is 
attempting  to  sell,  these  can  never  be  safely  relied  upon  by  the 
other  party.  But  if  it  was  intended  to  be  the  statement  of  a 
fact,  to  be  understood  and  relied  upon  as  such,  the  action  would 
lie.  Citing  Manning  vs.  Albee,  11  Allen,  520,  where  a  false  repre- 
sentation was  made,  not  only  as  to  the  value  of  the  bonds  offered, 
bat  also  as  to  the  sales  of  such  bonds  in  the  market  at  a  certain 
price,  appearing  by  a  public  list  of  sales  of  stocks,  which  was  ex- 
hibited as  actually  having  taken  place,  and  the  action  was  main- 
iained.  The  Court  say  in  this  case  that  «<the  representation  was 
one  which  the  plaintiff  is  not  shown  to  have  had  equal  means  of 
knowing  the  truth  or  untruth  of,  and  on  which  he  might  with- 
ont  imputation  rely." 

In  Mjoney  vs.  Miller,  Chapman,  C.  J.,  saysr  "If  false  repre- 
sentations relate  to  material  facts  not  within  the  observation  of 
the  opposite  party,  and  are  made  with  intention  to  deceive,  they 
are  actionable ',  but  if  the  truth  can  be  ascertained  by  ordinary 
diligence  they  are  not  actionable.'? 

In  New  York  State  the  law  is  similarly  held.  Miller  vs.  Bar- 
ber, 66  N.  Y.,  567.  Judge  Folger  says :  «<  The  repn  dentation  of 
the  value  of  the  invention  was  connected  with  a  false  representa- 
tion of  an  extrinsic  fact  calculated  to  impose  upon  the  plaintiff*, 
to  put  him  off  his  guard,  and  to  induce  him  to  give  credit  to  the 
repreaentation  of  value.  It  had  the  effect  it  was  designed  to 
have.    He  reUed,  in  taking  stock,  in  part  upon  the  supposed 
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ent  of  other  persons  who,  as  be  waa  falaely  Informed,  had 
a,  stock  JD  the  company. 

I  caae  bears  a  close  resemblance  t(>  the  one  at  bar.  Ellis 
eQted  that  Wilder,  the  President  of  the  Ice  Company,  and 
pal  owner,  would  not  sell  his  stock  for  less  than  par,  meaa- 

influence  Wilcox  to  buy  upon  Wilder'a  Jud(rment  of  the 
of  the  stock  that  it  was  worth  par,  whereas  Wilder  would 
U  at  alL     In  the  New  York  case  the  seller  mentioned  the 

of  persons  who  had  taken  stock  in  the  company;  these 
llowed  their  names  to  be  used  as  subscribers  for  stock, 
ad  given  notes  for  the  amounts  subscribed  for,  upon  the 

agreement  that  the  notes  should  thereafter  be  given  up 
it  payment.     No  exercise  of  diligence  oa  the  buyer's  part 

be  likely  to  reveal  the  fraud,  for  the  conspirators  would 
sclose  their  fraud  to  the  intending  buyer.  Whether  it  was 
x's  duty  to  make  inquiries  of  Wilder  to  ascertain  whethra 
statement  was  true  or  not  is  the  reutaining  difficult  point  to 
ided. 
'ill  be  noticed  that  in  many  of  the  above  quoted  cases  the 

say  that  "the  fact  misrepresented  loust  be  one  which  tlie 

has  not  equal  means  of  knowing,"  or  a  fact  "  not  wiihin 
servation  of  the  other  party,"  or  a  fact  which  could  not  be 
d  "by  the  esercLie  of  ordinary  diliKence."  etc 

leading  case  on  misrepresentation  In  England  is  Attwood 
toll,  6  Clark  and  Finiielly  (House  of  Lords),  Lord  Lynd- 
jays :  "  Where  ropre^ien  tat  ions  are  made  with  respect  (o 
ture  and  character  of  the  property,  which  ie  to  hectmie  the 
t  of  purchase,  affecting  the  value  of  that  property,  and  thos* 
entations  turn  out  to  be  incorrect  and  false,  to  the  knowl' 
if  the  party  making  them.  In  a  court  of  equity  a  foundaliott 
for  setting 'aside  the  contract  which  was  founded  on  a 
ilent  basis."  He  quotes  from  Dobell  vt.  Stevent,  8  B.  A  C, 
Here  the  purchase  was  of  a  public  house.  A  false  rcpre- 
ion  was  made  by  the  vendor  with  respect  to  tlie  extent  of 
istom,  with  respect  to  the  quantity  of  the  beer  that  wu 

during  a  certain  period.  The  books  were  in  the  house;  it 
Lrt  of  the  ca-se  that  the  purchaser  might  have  had  access  to 
if  ha  thought  proper;  but  notwithstanding  titat 
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Bfance,  it  beifig  proved  the  representation  was  false,  the  action 
was  sustained. 

Lord  Wynford  says,  on  p.  502,  id.:  <<I  am  aware  that  if  a 
person  chooses  to  trust  to  the  representations,  and  does  not  make 
any  inquiry,  that  reliance  will  be  sufficient  to  make  out  a  charge 
of  false  representations  as  to  set  aside  the  contract."  If  the  party 
thinks  proper  to  inquire,  etc.,  it  will  be  otherwise. 

Judge  Cooley  on  Torts,  p.  499,  says :  *^  Where  one  in  selling 
jj^rsonal  property  makes  positive  statements  of  material  facts 
upon  which  the  other  relies,  the  vendor  is  held  to  the  truth  of 
the  representations,"  etc.  Judge  Cooley,  however,  admits  that 
there  are  cases  to  the  contrary* 

In  Holbrook  vs.  Connor^  60  Me.,  578,  it  was  held,  by  a  bare 
majority  of  the  Court,  that  false  and  fraudulent  representations  to 
a  purchaser  of  the  value  of  lands,  as  to  the  price  he  paid  for  it, 
et<;.,  are  not  actionable,  because  the  purchaser  is  not  Justified  ia 
placing  confidence  in  them. 

_  _  • 

So,  also,  in  Bishop  ^s.  SmaUy  63  Me.,  12  :  <<  Misrepresenta<- 
tions  either  as  to  what  a  patent  right  cost  a  vendor,  or  was  sold 
ior  by  him,  or  as  to  offers  made  for  it,  or  profits  that  could  be 
made  from  it,  etc.,  are  not  actionable." 

When  it  is  considered  that  these  representations,  not  being 
apecifie,  were  not  capable  of  being  verified  by  the  intending 
buyer  by  any  inquiry  he  might  make,  I  think  the  case  is  not 
against  the  view  of  the  English  case  of  Attwood  vs.  Small,  that  if 
the  representations  be  relied  upon  it  might  be  the  foundation  of 
4111  action. 

The  Supreme  Court  of  Michigan  holds  unequivocally  that 
<«  when  a  person  sells  his  property  upon  the  positive  statements  of 
another  of  facts,  and  those  facts  turn  out  to  be  falsely  asserted,  he 
is  damaged  by  the  falsehood,  and  the  false  assertion  has  all  the 
effect  of  actual  fraud."     Stone  vs.  Oovelt,  29  Mich.,  859. 

In  Connecticut,  Ives  vs.  Carter,  24  Conn.,  391,  the  Court  held 
tliat  ^  a  ^representation  of  a  vendor  that  N.  had  offered  a  certain 
sum  for  the  property,  and  stood  ready  to  give  it,  if  the  other  party 
•  purchased,  was  directly  calculated  to  affect  the  value  of  the  prop* 
«rty,  and  supported  an  action."  Here  there  is  no  qualification 
made,  and  yet  the  purchaser  might  have  ascertained  from  N.  if 
tlie  representation  was  true. 
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Upon  a  careful  review  of  Buel 
I  think  the  better  doctrine  is  tt 
of  a  material  fact,  as  diatingulsl 
to  a  proposed  purchaser  by  the 
Bbali  act  upon  it,  and  he  in  fat 
the  contract  of  Bale  can  l>e  set 
purchaser  could,  by  diligent  ii 
the  representation  was  true  or  i: 

Having  arrived  at  this  vie' 
prayed  for  ought  tu  be  granted. 

Decree  accordingly. 

Honolulu,  March  6,  1885. 

Opihion  op  the  Ful 

The  principles  which  govei 
and  clearly  discussed  by  the 
amining  the  testimony  taken 
dispute  the  facts  as  found  by  h 
effect  of  the  new  evidence  giv« 

The  counsel  for  defendant  saj 
ment  at  the  trial  at  law,  he  cai 
he  did  not  consider  the  offer  a  i 
merely  to  gel  rid  of  Ellis  ;  and 
be  considered  Ellis  a  bore,  and 
is  utterly  Inconiiidtent  with  hi: 
offer  bcoau!:e  beguiled  and  misl 
the  seller's  talk  made  by  El 
fact  be  true,  we  do  not  thiu 
elusion. 

On  the  first  trial,  other  proof 
and  upon  the  whole  proofs  the 
held  him  to  have  bought  the  s 
he  did  say  and  do  towards  a  pu 
be  was  deceived  and  cheated  t 
Bentations  of  Ellis ;  and  that 
Judgment  at  law.  If  that  Ju 
ceived  and  cheated  Wilcox, 
recover  here. 
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Upon  the  question  of  Concealment,  we  wish  to  refer  to  some 
facts  and  views  not  mentioned  below.  In  his  talk  with  Sass,  on 
March  31st|  £Uis  was  told  that  Sass  and  others  intended  to  start 
anew  iron  company,  and  replied:  <« Start  anything  but  a  new 
ice  company.  Foster  has  lost  $14,000  and  Wilder  $40,000  in 
ice."  Evidently  Ellis  considered  that  new  ice  works  would  be  a 
fatal  blow  to  the  stock  he  was  then  offering  for  sale,  and  knew 
how  disastrous  competition  had  been  in  the  past,  even  of  only 
two  companies.  Wilder  swears  that  the  demand  was  limited ; 
that,  with  opposition,  the  stock  was  dead  as  an  investment 
Honolulu  was  not  like  a  large  field  in  a  great  city,  where  the 
demand  was  comparatively  unlimited.  This  was  well  known  to 
Ellis.  Doubtless  Wilcox  knew  this  difference,  and  the  fatal 
effect  of  any  competition ;  but  he  did  not  know,  as  Ellis  did, 
what  Sass  had  said,  and  that,  on  April  1st,  Sass  left  for  San  Fran- 
cisco. On  April  10th,  when  Wilcox  bought,  Sass  was  in  San 
Francisco.  Wilcox  could  not  then  interview  him.  Ellis  knew 
this,  and  had  strong  reason  to  believe  that  Sass  had  gone  to  buy 
machinery  to  erect  works  which  would  destroy  the  stock  as  an 
investment,  and  render  it  .almost  worthless.  Knowing  this,  he 
said  nothing.  His  opportunity  to  know  this,  from  the  talk  with 
Sass  and  his  subsequent  departure,  was  greater  than  Wilcox  had 
at  the  time  of  the  sale,  and  yet  he  wa.s  silent.  A  newspaper  ar-. 
tide  which  might  be  false  09*  exaggerated,  was  different  from  a 
personal  interview  with  the  promoter  of  the  new  enterprise. 
Evidently  Ellis  believed  Sass  meant  to  buy  machinery.  On 
March  25th  he  offers  stock  at  $8^ ;  he  says  on  April  10th  he' 
snapped  at  an  unwilling  offer  of  $70,  and  the  broker,  Smith, 
declared  to  Wilcox  it  was  not  then  worth  more  than  about  $40. 

In  view  of  the  condition  of  the  market  and  the  scarcity  of  the 
demand  for  ice,  and  the  fatal  result  of  competition,  and  of  Ellis' 
talk  with  Sass  and  knowledge  of  his  acts,  we  think  that  Ellis, 
in  good  faith,  should  have  told  Wilcox  all  he  knew,  in  order 
to  bring  himself  within  the  doctrine  laid  down  by  Kent,  as 
quoted  by  the  Chancellor  as  follows :  "  When,  however,  the 
means  of  information,  relative  to  facts  and  circumstances  affect- 
ing the  value  of  the  commodity,  be  equally  accessible  to  both 
parties,  and  neither  of  them  does  or  says  anything  tending  to 
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impose  upon  the  other,  the  disclosure  of  any  superior  knowledge 
which  one  party  may  have  over  the  other,  as  to  those  facts  and 
circumstances,  is  not  necessary  to  the  validity  of  the  contract" 
2  Kent  484. 

We  think  also  that  such  fatal  competition  as  another  company 
"was  supposed  to  bring,  good  faith  required  to  be  disclosed.  It 
wais  not  ordinary  competition ;  it  was  destruction.  A  mortal  dis- 
ease of  the  stock  was  threatened  and  imminent 

Upon  the  allegation  of  fraudulent  representations,  we  think 
the  findings  of  the  Chancellor  should  be  sustained. 

The  defendant's  counsel  claims  that  the  representations  should 
be  taken  to  be  made^^Iarch  25th,  when  actually  made,  and  not 
as^Qf  April  10th,  when  the  sale  occurred.  We  think  this  is  an 
error.  If,  on  April  10th,  Wilder  did  not  hold  at  par,  as  on  March 
26th,  Ellis  was  bound  to  say  so.  Prom  his  silence  W^ilcox  had 
then  a  right  to  assume  that  Wilder  still  held  the  stock  at  par. 
The  sale  and  silence  were  equivalent  to  a  rea.ssertion  that  Wilder 
so  held,  and  that  the  situation  remained  unchanged.  Wilcox 
bought,  believing  thut  Wilder  would  not  then  sell  for  less  than 
par.  If  this  be  so,  then  the  false  representation  and  the  conceal- 
ment were  as  though  contemporaneous,  and  the  language  of  the 
Chancellor's  opinion  becomes  applicable  wherein  he  says:  <'The 
rule  as  to  concealment,  as  I  have  expressed  it,  is  subject  to  quali- 
fication, for  if  there  bo  any  fraudulent  suggestion  or  representa- 
tion, then  the  transaction  becomes  tainted  wiih  fraud."  If  Ellis, 
on  April  10th,  had  said,  <«  Wilder  will  not  sell  for  less  than  par," 
it  would  have  been  an  actional^e  concealment  to  have  suppressed 
the  facts  which  Ellis  knew  about  Sass  and  the  new  company,  and 
which  doubtless  convinced  him  that  the  shares  could  not  be 
held  by  anybody  at  par,  but  should  be  held  at  a  very  low  figure. 
If  Ellis  said  that  Wilder  held  at  par,  he  must  have  meant  to  give 
the  idea  that  he  so  held  the  stock  because  it  was  worth  par,  and 
not  because  its  value  was  uncertain,  and  he  would  not  therefore 
sell,  to  possibly  <« stick  his  friends"  at  any  price.  The  statement 
that  Wilder  held  at  par,  or  would  not  sell  at  par,  may  have  been 
true  in  the  letter,  but  was  not  in  the  spirit  Had  Wilcox  known 
the  actual  facts  as  to  Wilder's  stock,  this  litigation  would  never 
have  been  begun. 
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« Whether  the  party  thus  misrepresenting  a  material  fact 
knew  it  to  be  false,  or  made  the*  assertion  without  knowing 
whether  it  was  true  or  false,  is  wholly  immaterial;  for  the 
affirmation  of  what  one  does  not  know  or  believe  to  be  true,  is 
equally,  in  morals  and  law,  as  unjustifiable  a.s  the  affirmation  o' 
what  is  known  to  be  positively  false."  Story's  Eq.  Jur.,  Vol.  1, 
See.  193.     Sharp  vs.  Mayor,  40  Barb.  256. 

The  opinion  below  establishes  that  there  was  no  duty  on  Wilcox 
to  inquire  of  Wilder.  He  had  a  right  to  rely  on  Ellis'  statement. 
The  evidence  of  Mr.  Dole  of  what  Wilder  told  him  as  to  the 
value  of  thf  stock,  does  not  change  the  .situation.  Probably 
Wilder  then  thought  that  there  would  be  no  opposition  company. 
The  question  how  Wilder  held  his  stock  was  not  talked  of  to 
Dole. 

The  decree  must  be  affirmed. 

A.  S.  Hartwelly  for  plaintiff. 

F,  M.  Hatch,  for  defendant 

Honolulu,  May  23,  1885. 

See  EUis  vs.  WUcoXy  ante,  236. 


JOHN  McKEAGUE,  by  his  Guardian,  T.  A.  LLOYD,  vs.   A. 

KENNEDY. 

Appeaij  fbom  Decision  of  the  Chancellor. 

April  Term,  1885. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ". 

A  sale  of  a  sugar  plantation,  at  an  exaggerated  price,  to  a  person  whom 
the  vendor  knew  to  be  of  impaired  mind,  set  aside. 

Decree  of  the  Chancellor  affirmed. 

Opinion  of  the  Full  Court. 

In  our  view,  the  law  as  held  by  the  Chancellor  in  his  carefully 
written  opinion  in  this  case,  is  indisputable,  namely,  that  if  it 
appear  that  advantage  has  been  taken  of  a  person  of  weak  or 
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impaired  mind  to  consummate  with  him  an  onconseionable  bar- 
gain, equity  will  set  it  aside.  •  We  have  very  carefully  endeavored 
to  view  the  transaction,  in  accordance  with  values  and  the  prospects 
of  sugar  plantation  property  at  the  time  of  the  sale  and  mortgage 
in  question.     We  intend  to  guard  against  now  reversing  a  bargain 
which  might   have   been  fair  at  the  time,  bat  which  the  sub- 
sequent course   of  business  has  proved  to  be  disadvantageous. 
But  bearing   this  in  mind,  under  all  the  circumstances  and  facts 
of  the  case,  as  stated  in  the  opinion  of  the  Chief  Justice,  and  as 
we  further  find   them  in  the  record  of  evidence,  we  m  ust  find 
that  the  transaction  between  the  parties  was  then  unponscionable. 
The  eflPect  of  the  evidence  is  to  convince  us  that  Kennedy  sold  for 
a  very  high  price  his   interest  in  a  property  which  from  the 
beginning  had  yielded  him  no  dividends  and  placed  him  under 
considerable  liabilities.     He  had  previously  sold  a  quarter  for  the 
nominal  sum  of  $15,000,  of  which  it  may  be  said  he  had  never 
been  paid  any  part,  for  $10,000  was  set  against  this  as  being  the 
amount  which  he  owed  the  plantation,  barely  upon  McKeague's 
statement  of  that  amount,  and  the  remainder  was  settled  by  note, 
which  remained   unpaid,  and  was  added  to  the  amount  of  the 
mortgage  given  for  the  second  quarter,  the  sale  of  which  we  are 
now  considering.     Setting  aside  the  valuation  of  the  property,  aa 
given   by   the  defendant's  tefetimony,  the  preponderance  of  the 
evidence  strongly  sustains  the  fact  that  the  valuation  that  his 
share  was  sold  f©r  was  grossly  exaggerated. 

We  are  equally  of  opinion  that  McKeague  at  that  time  was  not 
in  a  mental  condition  suitable  for  important  business  transactiooSy 
and  that  Kennedy  was  well  aware  of  this. 

The  decree  of  the  Chancellor  is  affirmed. 

A.  S.  Hartwellf  for  plaintiff. 

K  M.  Hatchf  for  defendant. 

Honolulu,  May  23,  1885. 

Decision  of  the  ChangeliiOB,  Afpealed  From. 

This  is  a  bill  in  equity  to  cancel  the  mortgage  made  to  defend- 
ant by  John  McKeague.  The  essential  allegations  are  that  it 
appears  by  an  agreement,  dated  11th  June,  1875,  that  plaintiff  and 
defendant  were  partners,  and  that  the  Heeia  Sugar  Plantatioa 
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was  owned  by  them  in  equal  shares ;  that  defendant  was  then 
owing  plaintiff  $10,000,  and  agreed  to  pay  the  same  in  six 
months,  and  in  default  of  such  payment  would  assign  to  plaintiff 
one-fourth  of  the  plantation  and  of  its  profits.  That,  on  the  20th 
February,  1879,  defendant  conveyed  to  plaintiff,  for  the  con- 
sideration of  $15,000,  one  undivided  fourth  of  the  plantation, 
subject  to  plaintiff's  assuming  a  Vike  share  of  the  debt  on  account 
of  the  estate,  which  then  amounted  to  over  $70,000.  That,  on 
1st  July,  1881,  plaintiff  and  defendant  made  a  mortgage  to  H, 
Macfarlane  &  Co.  to  secure  payment  of  $20,000,  and  further  ad- 
vances up  to  $40,000  in  all.  That  at  this  last  date  the  partner- 
ship of  plaintiff  and  defendant  owed  H.  Hackfeld  A  Co.,  on  ac- 
count of  the  plantation,  $41,704  70,  secured  by  a  mortgage 
dated  30th  September,  1879.  That  on  24th  September,  1881,  the 
defendant  sold  to  plaintiff  his  remaining  undivided  fourth  of  the 
plantation  for  $50,000,  and  plaintiff  gave  defendant  a  mortgage 
of  the  plantation  to  secure  payment  of  $54,500,  as  evidenced  by 
promissory  notes  as  follows :  $2,500  in  nine  months :  $2,500  Id 
twelve  months  :  $5,000  in  two  years  :  $40,000  in  five  years  there- 
after, with  interest  thereon  at  ^per  cent,  per  annum.  (This  sum 
of  $54,500  was  purchase  money,  $50,000,  and  balance  of  sale  of 
the  first  one-fourth,  $4,500). 

That  on  the  dOth  June,  1882,' plaintiff  sold  the  plantation  to  the 
Heeia  Sugar  Plantation  Company,  a  corporation.  That  on  the  2d 
February,  1884,  plaintiff,  by  his  guardian,  brought  a  bill  in  equity 
against  the  Heeia  Sugar  Plantation  Company  and  M.  Neisser,  its 
agent,  which  resulted  in  a  decree  annulling  the  conveyance  to  the 
corporation,  and  declaring  it  void  on  the  ground  of  fraudulent 
representations  and  mental  incapacity  of  the  plaintiff.  That  at 
and  long  before  the  date  of  the  mortgage  tfj  the  defendant  (24th 
September,  1881),  the  plaintiff  was  in  a  condition  of  menfal  in- 
capacity for  the  transaction  of  important  business,,  and  did  not 
know  or  cofnprehend  the  nature  and  effect  of  his  act  in  making 
the  mortgage  and  notes,  and  that  the  consideration  for  the  mort- 
gage was  grossly  disproportioned  to  the  value  of  the  property, 
and  that  the  plaintiff  was  induced  to  make  the  mortgage  by  the 
suggestion,  contrivance  and  undue  influence  of  defendant,  who 
took  an  unfair  and  dishonest  advantage  of  the  plaintiff's  mental 
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icit)',  veil  knowing  the  circuoastances,  and  that  the  total  lis* 
a  aaaumed  by  the  plaintiff  wan  then  over  $70,000,  and  which 
18  utterly  unable  to  pay.  The  plaintiff  offerii  to  reconvey 
lid  one-fourth  of  the  plantation  to  the  defendant  on  his  re- 
gr  plaintiff  $14,000,  and  interest  received  by  him  from  the 
iff,  and  reimbursing  plaintiff  his  »hare  of  the  expense,  and 
ling  bis  abare  of  the  liabilities, 

i  defendant's  attorney  in  fact,  Samuel  M.  Damon,  answered 
er  14,  1864,  and  the  defendant,  who  is  a  resident  uf  Belfast, 
id,  also  made  answer,  received  here  and  flli>d  on  the  9lb' 
lary,  1885.  These  answers  fully  detail  the  business  relaliuiu 
intiff  and  defendant,  showing  that  in  1859  plaintiff,  who  ia 
dant'a  nephew,  was  started  by  defendant  Id  business  on  a 
farm  in  Nuuanu  Valley,  and  McKeague  starled  a  sugar 
ition  on  this  farm,  and  in  1866  defendant  Joined  him  in  it, 
year  or  two  later  tbey  commenced  the  Heeia  Plantation, 
Qoved  the  machinery  thither,  and  carried  the  plantation  on. 
ritten  articles  of  copartnership  were  made,  but  the  parties 
equal  undivided  moieties.  In  the  year  1870,  the  parties 
d  their  rights  by  a  deed,  and'defendant  went  to  Ireland,  and 
oed  in  1S71,  and  went  again  to  Ireland  in  1672,  and  returned 
s  Kingdom  in  1678.  That  In  that  year  the  parties  made  a 
meat  of  their  affairs.  Tliat  during  all  this  time  McKeague 
he  sole  management  of  the  plantation,  aud  kept  no  partuer- 
tecounts,  and  defendant  had  no  means  of  knowing  whether 
/ed  M<;Keague  the  510,000,  tut  claimed  by  him,  but  that  be 
McKeague's  word  for  this,  and  completed  the  transaction 
i  sale  of  the  first  one-fonrth,  as  set  forth  in  the  bill  of  com- 
t.  That  In  1S80  defendant  again  returned  to  Honolulu,  and 
ivored  to  sell  bis  remaining  fourth,  because,  although  de- 
,nt  had  advanced  several  sums  of  money  from  time  to  time 
ry  on  the  plantation,  he  had  never  received  any  dividend  or 
of  profits;  but  that  McKeague  bad  t>een  drawing  out  such 
ys  as  he  required  for  his  personal  use,  besides  a  salary, 
1  amounted  in  two  years  to  about  $18,000,  for  which  Mc- 
ue  could  give  no  account.  The  defendant  then  proposed  to 
lis  remaining  fourth;  that  defendant  said  he  would  give 
to  pay  the  balance  of  the  purchase  money,  if  $10,000  was 
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paid  down,  and  that  McKeague  said  he  would  not  give  more  than 
$50,000  for  the  remaining  one-fourth,  and  that  defendant  had  not 
mentioned  any  price  to  him,  but  subsequently  defendant  had  told 
plaintiff  he  would  take  the  sum  offered,  and  the  transaction  was 
completed.  The  answer  avers  that  the  sum  of  $50,000  was  a  fair 
and  honest  price,  admits  the  payment  of  $10,000  of  the  purchase 
money,  and  that  $40,000  is  owing,  with  over  a  year's  interest. 

In  regard  to  the  mental  condition  of  McKeague,  the  answer  ad- 
mits that  McKeague  had  met  with  an  accident  between  1878  and 
1880,  which  affected  his  health,  and  that  in  1880  defendant  ob- 
served a  change  in  McKeague*s  mental  and  bodily  condition,  but 
that  in  1881  McKeague  had  gone  to  San  Francisco  for  a  sea  voy- 
age and  on  his  return  "  he  was  decidedly  a  great  deal  better  in 
body  and  mind  and  was  like  what  he  had  formerly  been,"  and 
that  during  all  the  negotiations  McKeague  was  perfectly  cognizant 
of  everything  and  competent  to  judge  for  himself.  The  allega- 
tions in  the  bill  as  to  the  mental  incapacity,  undue  influence,  and 
that  the  consideration  in  the  mortgage  is  grossly  disproportioned 
to  the  property,  etc.,  are  denifed. 

Without  referring  to  the  evideryce  in  detail,  embracing  as  it 
does- much  that  was  taken  and  by  me  fully  discussed  in  the  case 
of  McKeague  vs.  Neisser  et  at.  (May,  1884,  not  reported),  I  am  of 
the  opinion  that  McKeague  was  at  the  time  of  the  transaction  be- 
tween him  and  defendant,  which  resulted  in  the  mortgage  now 
attacked,  in  a  weak  condition  of  mind,  rendering  him  incapable 
of  passing  correct  judgment  on  important  business  matters. 

The  defendant  admits  that  he  had  observed  in  1880  that  Mc- 
Keague was  weakened  in  both  mental  and  physical  condition,  but 
that  in  1881  he  had  recovered  as  the  result  of  a  voyage  to  San 
Pranci:sco  and  back. 

It  is  in  evidence  that  Dr.  Kennedy  was  in  1881  residing  at 
Heeia,  where  he  held  a  commission  from  the  Board  of  Health ; 
that  he  frequently  made  remarks  about  McKeague's  condition, 
once  stating,  when  he  observed  McKeague  mounting  his  horse 
with  great  difficulty,  that  he  seemed  to  be  paralyzed  on  one  side 
of  his  body  and  head,  and  that  if  McKeague  did  not  settle  affairs 
satisfactorily  with  him  he  would  have  him  put  into  an  insane  asy- 
lum and  get  a  competent  man  to  manage  the  plantation ;    that 


852  APRIL,  1885. 

Kennedy  was  dissatisfied  with  McKeague's  managenaent  of  the 
plantation,  and  even  mentioned  the  name  of  a  desirable  successor 
to  the  management. 

These  witnesses  say  that  the  only  difference  in  McKeague'scoo. 
dition  after  his  return  from  San  Francisco  was  that  liis  complexion 
was  fairer,  that  his  mental  condition  was  unchanged — was  as  it 
had  been  since  the  fall  from  his  horse. 

I  must  consider  Kennedy  as  having  full  opportunities  of  judg- 
ing of  McKeague's  weak  mental  condition,  and  that  he,  being  a 
physician  of  experience  and  having  had  a  long  personal  acquaint- 
ance with  McKeague,  who  was  not  only  his  nephew  but  his  part- 
ner,  did  have  actual  knowledge  of  his  condition.  He  says  he  was 
anxious  to  close  out  his  interest  and  return  to  Ireland,  because  he 
could  get  no  dividends  or  profits  from  the  plantation.  l[e  even 
had  to  put  into  the  mortgage  now  under  contention,  to  be  se-  ^ 
cured,  the  siim  of  $4,500  balance  of  former  sale  of  one-quarter  in- 
terest. This  McKeague  had  been  unable  to  pay  him,  and  I  think 
this  is  inconsistent  with  his  answer  and  deposition  that  $50,000 
was  a  fair  and  honest  price  for  one-quarter  of  the  plantation  and 
that  the  whole  plantation  was  worth  from  $200,000  to  $250,000. 

But  the  plantation  then  owed  $66,948  13  and  McKeague  under- 
took to  bear  this  in  addition  to  the  $54,500.  This  would  put  the 
plantation  at  a  valuation  of  $271,348  13.  It  was  assessed  in  1881 
at  $135,810.  Others  testify  that  it  was  worth  from  $175,000  to 
$200,000.  Mr.  Henry  Macfarlane  says  that  he  thought  at  the 
time  that  the  price  McKeague  paid  was  «  ridiculous."  The  plan- 
tation was  run  down,  and  he  told  McKeague  it  was  a  poor  time  to 
buy  Kennedy  out,  and  advised  him  to  let  him  alone,  and  used  ail 
the  arguments  he  could.  McKeague  said  he  would  jTot  buy,  but 
bought  without  his  knowledge.  He  says  that  in  June,  1882,  when 
Boss  took  charge,  the  plantation  was  worth  about  $125,000.  It  is 
remarkable  that  Kennedy  was  willing  in  1879  to  sell  (three  years 
after  the  Treaty  of  Reciprocity  with  the  United  States  went  into 
effect)  at  the  rate  of  $60,000  for  the  plantation,  and  yet  he  consid- 
ers the  price  he  obtained  two  years  later,  at  a  rate  of  $271,000, 
was  fair  and  honest. 

There  is  evidence  that  in  the  year  1881  all  plantation  stocks  and 
investments  were  high  and  the  prospects  of  the  sugar  interest 
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very  promising.  Aud  we  have  the  evidence  that  about  $200,000 
was  expended  on  the  place  between  April,  1878,  and  June,  1881, 
and  of  this  about  $100,000  was  in  a  new  mill  and  other  pernaanent 
improvements,  and  that  in  those  years  all  but  about  $50,000  had 
been  paid  off  from  the  crops.  But  it  must  be  borne  in  mind  that, 
though  the  mill  was  new  and  good  and  the  crop  at  the  time  of 
McKeague's  fall  from  his  horse  was  a  good  one  (about  500  tons), 
he  neglected  cultivation  after  that,  and  the  plantation  had  run 
down  so  that  it  required  great  expenditure  to  bring  it  up  again 
after  Captain  Boss  took  the  management. 

I  think  that  .Kennedy  was  insincere  when  he  told  Mr.  Cecil 
Brown  that  he  did  not  care  to  sell  to  McKeague.  His  answer  and 
deposition  show  that  he  was  anxious  to  get  out  of  a  matter  that 
paid  him  nothing  and  burdened  him  with  liabilities,  and  I  4m  led 
by  all  the  facts  in  the  case  to  the  conclusion  that  he  took  an  un- 
conscionable advantage  of  an  enfeebled  intellect  to  secure  for  him- 
self a  mortgage  for  an  amount  grossly  disproportionate  to  the  value 
of  the  property,  taking  everything  into  consideration. 

That  McKeague  was  greatly  influenced  in  consenting  to  this 
bargain  by  the  contemporaneous,  alluring  and  fraudulent  repre- 
sentations of  Neisser,  I  cannot  doubt.  Of  these  negotiations  Ken- 
nedy had  some  knowledge,  for  he  says  he  told  McKeague  <<to 
have  nothing  to  do  with  Jews,"  when  McKeague  told  him  he  was 
going  to  sell  out  to  a  California  company  fur  $1,000,000. 

In  a  case  decided  by  me  July  3,  1884,  Apahu  vs.  Feary^  not  re- 
ported, I  had  occasion  to  define  the  principles  upon  which  equity 
will  interfere  where  groat  advantage  is  taken  of  a  weak  intellect  to 
secure  an  unconscionable  bargain  with  a  grossly  disproportionate 
consideration.  In  such  cases  imposition  or  undue  influence  will  be 
inferred. 

I  find  such  circumstances  in  this  case,  and  am  of  the  opinion 
that  the  mortgage  under  consideration  should  be  cancelled. 

Decree  accordingly. 

A.  S.  Hartwell  and  W.  B,  Austin^  for  plaintiff 

jP.  M.  Batchy  for  defendant 

Honolulu,  March  12,  1885. 
44 
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BECKY  K  KAAI  vs.  W.  M.  MAHUKA  eC  aL 

Appeal  from  Decision  of  the  ChancelIjOB. 

April  Ternt,  1885. 

judd,  c.  j.  ;  mccully  and  austin,  jj. 

Proceedings  before  the  Land  Commission  cannot  now  be  re-examined,* 
approving  Kukiiahu  vs.  Oill,  1  Hawn.,  64,  and  Bishop  vs.  Namor 
kulaa^  2  Hawn.,  238. 

Land  Commission  Award  721  is  headed  '^Mahuka  and  Kaai,"  but  the 
land  is  awarded  to  **  Mahuka ; ''  held  there  is  no  trust  in  Mahuka 
ill  favor  of  Kaai. 

Decree  of  the  Chancel  lor,  dismissing  bill,  affirmed. 

Opinion  of  the  Full  Court. 

The  law  in  this  case,  respecting  the  examination  of  proceed- 
ings before  the  Land  Commission,  has  been  placed  by  this  Court, 
in  the  cases  of  Kukiiahu  va,  Oillf  1  Hawn.,  54,  and  Bishop  vs. 
Namakalua^  2  Hawn.,  238,  on  a  foundation  which  cannot  be  dis- 
turbed. Every  year  which  passes  increases  the  force  of  the  rea- 
son which  demands  that  tlie  adjudications  of  the  Land  Commis- 
sion be  not  now  re-examined. 

No  evidence  U  offered  in  the  case  before  us  which  justi6es  us 
in  relaxing  this  rule.  The  law  and  the  facts  are  amply  set  forth 
in  the  opinion  of  the  Chancellor,  which  we  affirm,  herewith  sub- 
joined. 

The  decree  is  affirmed.  ' 

S.  B.  Dole,  for  plaintiff. 

^.  Preston,  for  defendant. 

Honolulu,  May  23,  1885. 

Opinion  op  Chancellor  Judd,  Appealed  Froic 

This  is  a  bill  in  equity  to  declare  a  trust 

It  appears  that  in  1847,  one  Mathuselah  Mahuka  petitioned  the 
Land  Commission  for  an  award  to  him  of  a  hou.se  lot  in  Hono- 
lulu, lying  between  King  and  Merchant  streets,  east  of  Fort 
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street.  The  Coramission  took  evidence,  and  awarded  the  land  to 
him  by  award  No.  721.  The  heading  of  the  award  is  "Mahuka 
and  Kaai,"  but  the  land  is  awarded  to  «Mahuka." 

Id  1849  the  land  was  appraised  to  a^ertain  the  amount  to  be 
paid  in  commutation  of  the  Government  rights  therein.  The 
written  report  of  the  appraisers  designates  the  land  as  "  Mahuka's 
house  lot."  A  resolution  of  the  Privy  (Council  of  that  year  is  pro- 
duced, fixing  the  Government  commutation  at,t50,  speaking  of 
the  land  as  Mahuka's ;  and  on  the  20th  of  November,  1849,  the 
King  signed  a  Royal  Patent  for  this  lot  to  Mahul^,  his  heirs  and 
assigns. 

It  is  in  evidence  that  Mahuka  used  it  as  a  residence,  having 
several  houses  upon  it,  and  later  bought  the  adjoining  lot,  oa 
which  was  a  large  house,  and  he  then  threw  the  two  places  into 
one,  and  continued  to  use  the  lot  as  a  residence*  He  died  in 
1881,  and  the  defendant  is  his  son  and  heir. 

It  also  appears  that  Mahuka  had  a  brother  named  Kaai,  who 
died  in  1859,  and  left  a  son  named  Simon  K.  Kaai,  who  died  in 
1884,  leaving  the  plaintiff,  his  widow  and  sole  devisee.  It  is  in 
evidence  that  Kaai,  senior,  came  from  Waikapu  and  lived  on  this 
lot  for  a  few  years  with  his  brother  Mahuka,  until  he  was  taken 
to  live  as  a  servant  with  Prince  Lunalilo,  at  Pohukaina,  now  a 
part  of  the  Palace  premises.  His  son  Simon  lived  some  of  the 
time  on  this  lot,  but  his  residence  was  mainly  at  the  Fort,  and 
later  at  Oahu  Prison,  where  he  was  under-jailer.  After  this  he 
removed  to  Kona,  Hawaii,  and  the  latter  part  of  his  life  was 
spent  at  his  residence  at  Kapalama.  While  a  member  of  the 
Liegislature  in  1874*6  he  lived,  while -the  session  lasted,  on  the 
premises  in  question,  and  was  accustomed  to  entertain  his  fellow 
Representatives  there.  There  is  no  evidence  that  Kaai  senior 
ever  claimed  an  interest  in  this  land  from  Mahuka,  nor  did  Simon 
claim  it  during  Mahuka's  life  time.  After  Mahuka's  death  he 
was  ap|)ointed  administrator,  and  told  the  widow  that  he  had  an 
interest  in  the  land.  In  1888  he  included  an  undivided  half  in- 
terest in  tUla  land  in  a  mortgage. 

There  was  introduced  in  evidence,  contrary  to  the  objections  of 
counsel  for  defendant,  the  evidence  before  the  Land  Commission. 
It  Ifi  as  follows : 
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m  721,  Mahuka,  February  14. 

imeupule  sworn:  This  place  Is  in  Honolulu,  bounded 
i  side  by  Kalaimoku':*  land  ;  mauka  by  Broadway;  Ewa 
)f  8.  Reynolds,  got  from  SwinCon  ;  makai  by  Menhant 
It  is  iDL-IoHed,  wilh  five  houses.  Claimant  lives  there, 
Iving  on  it  are  under  him.  His  father  and  uncle  (Hala- 
Keau)  occupied  it  in  the  tJmeof  Kamuhameha  I.  Wbea 
kI  it  fell  to  claiuiant,  with  bis  brother  and  slater,  wbo  is 
>d. 

n  Hall  sworn :  "  I  know  this  place,  and  the  bounds  are 
3  an  tho:ie  described.  (Claimant  adiuite  his  brother  Kaai 
equal  rights.)  I  do  not  know  of  any  counter  claim  or 
liniant  than  Kaai,  claimant's  brother." 
irged  that  the  Land  Commission  was  a  court  of  competent 
ion,  and  that  the  evidence  upim  which  Ibis  Judgment  was 
nnot  be  introduced  to  controvert  their  Judgment.  Soon 
)  dissolution  of  this  Commission,  the  Supreme  Court  ad- 
he  evidence  taken  before  the  Commis-jlun  to  show  that 
rd  as  recorded  was  not  the  same  as  agreed  upon  by  Ihe 
siuu,  and  that  the  clerk  had  made  an  error  In  recording 
gm^^nt  of  the  Coinmi3.-«lon.  "The  record  of  the  Land 
sion,"  say  the  Court,  "was  admitted  for  the  purpose  of 
uting  the  evidence  of  error  in  the  record,  or  error  in  the 
A."  This  was  in  the  case  of  Bishop  vs.  Samakalaa,  re- 
II  2  Huwn.,  238,  decided  iu  1860,  only  nine  yearsafier  the 
ttion  of  the  Land  Commission. 

not  go  any  farther  than  this.  During  the  twenty-flve 
at  have  elapsed  Mnce'the  date  of  that  decision,  all  the 
sof  the  Commission  have  died,  and  the  rea.-Mns  grov 
from  <Juy  to  day  why  the  awards  of  the  Land  Commis- 
uld  be  treated  as  final. 

hing  is  clear,  the  land  was  awarded  in  the  body  of  the 
)  Mubuka  alone.  The  land  was  treated  as  his  by  the  ep 
and  by  the  Privy  Council.  He  held  it  under  a  Royal 
rom  184J  to  18SI,  thirty-two  years,  as  its  undisputed 
The  fact  that  the  evidence  before  the  Commission  shows 
li  Keniur,  hi.'^  brother,  had,  If  he  chose  to  insist  upon  it,  A 
have  his  name  inseited  iu  the  award  aa  a  tenant  in  com- 
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mon  with  his  brother  Mahuka,  is  not  sufficient  to  raise  a  trust  in 
Muhuka  for  him.  He  may  have,  for  all  we  know,  relinquished 
his  claim  by  an  unrecorded  deed  now  lost.  It  is  to  he  presumed 
that  he  was  aware  of  the>  award  to  Mahuka  alone,  and  that  he 
consented  to  it.  His  whole  conduct,  and  that  of  his  son  and  heir 
Blmon,  is  in  accord  with  this  view.  The  occasional  use  of  this 
lot  as  a  residence  by  Simon  is  fully  accounted  for,  in  my  opinioni 
by  the  relationship  of  nephew  which  he  sustained  to  Mahuka,  and 
which,  among  Hawaiians,  Would  weigh  for  a  great  deal. 

The  heading  of  the  award  is  to  Mahuka  and  Kaai,  but  it  is  a 
mere  heading,  and  the  tenor  of  the  award  throughout  contradicts 
it 

On  a  careful  review  of  the  case,  I  think  the  bill  should  be  dis- 
missed. 

Honolulu,  April  24,  1885. 


LONO  et  al.  vs.  M.  PHILLIPS  et  aL 

Exceptions  to  Findings  of  Judd,  C.  J. 

April  Term,  1885. 

Judd,  C.  J.;  McCully  and  Austin,  JJ. 

Neither  a  guardian  nor  his  grantees  will  be  allowed  to  set  up  possech 
sion  or  title  in  land  adverse  to  the  ward. 

Exceptions  overruled. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

This  is  an  action  of  ejectment  to  recover  possession  of  a  parcel 
of  land  at  Niulii,  Kohala,  Hawaii,  consisting  of  eleven  acres  and 
96  8-10  fathoms.  It  was  awarded  to  one  Kupanapau  by  award  of 
Laud  Commission  No.  8898,  and  a  Royal  Patent  was  taken  out 
thereon  numbered  1338.  The  jury  was  waived  and  the  Chief 
Justice,  holding  the  January  term,  1885,  gave  judgment  for  the 
plaintiffs,  to  which  exception  was  taken. 
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It  appears  from  the  evidence  that  in  June,  1879,  the  Supreme 
Court  in  probate  appointed  one  Keawe  guardian  of  the  plaintiffs, 

^'■i  the  minor  children  of  Kuhaiki  and  Kalai.     Keawe  testified  at  the 

hearing  in  probate  that  at  the  death  of  Kuhaiki  his  (Kuhaiki's) 
children  inherited  the  lands  of  Kuhaiki,  subject  to  the  wid'ow's 
dower ;  that  the  land  at  Kohala  is  rented  to  Kalai,  a  lawyer,  at 
$10  per  acre,  ten  acres  of  which  is  rented.  He  undoubtedly  re- 
ferred to  the  land  in  question,  for  the  proofs  show  that  ten  acres 

f  ot  it  was  rented  to  one  Z.  Kaiai,  a  lawyer,  now  Police  Justice  of 

Kohala,  at  $10  per  acre  per  annum,  who  is  one  of  the  defendants 
refusing  to  attorn  to  the  plaintiffs. 

This  Keawe,  then,  obtained  possession  of  the  land  as  guardian 
of  these  children,  Lono  and  Kalaukoa,  and  on  the  16th  of  January, 
1883,  he  executed  a  mortgage  of  the  same  to  C.  J.  Fishel.  reciting 
that  this  <<  land  had  become  vested  in  him  by  inheritance."    He 

« 

signed  the  mortgage  as  J.  K.  Kawainui,  taking  his  father's  name 
?y.'  as  his  surname.     The  land  was  sold  at  auction  under  the  power  of 

sale  contained  in  the  mortgage  and  the  defendants  M.  Phillips  & 

Co.  became  the  purchasers. 
1^'  At  the  trial  it  was  shown  that  the  patentee  Kupanapau  died  in 

ii^^  1848,  or  thereabouts,  leaving  no  widow  nor  issue.     He  had  broth- 

W'  ers,  Kalimahauna  and  Kapahi,  and  sisters,  K»wahie  and  Kahoo- 

^^,  kaliki.     None  of  these  left  any  issue  except  Kahookaliki,  who  had 

p;' ..  by  her  husband    Kalaukoa  a  son   Kuhaiki,  now   deceased,  the 

^i  ;•  father,  by  Kalai  (w),  of  the  minor  plaintiffs.     As  grand-niece  and 


^-  nephew  of  the  patentee  Kupanapau  they  stand  in  an  inheriting 

^r  -  relation.     But  it  is  urged  that  Koko,  wife  of  Kapahi,  survived 


him  and  so  her  interest  is  outstanding,  and  the  plaintiffs  ought 
^"  Dot  to  recover  more  than  they  have  shown  title  to. 

^y  But  the  defendants,  Phillips  &  Co.,  stand  in  the  place  of  Keawe, 

k;'.-  who  voluntarily  surrendered  to  them  the  possession  of  the  land. 

[^  i  Keawe  having  entered  upon  this  land  as  guardian  of  the  plaintiffs, 

I*  neither  he  nor  his  grantees  will  be  allowed  to  set  up  possession  or 

title  in  themselves  adverse  to  the  ctstuis  gue  trust,  the  wards  of 

Keawe.     See  Perry  on  Trust?*,  Sec.  8GJJ. 
^:  The  defendants  are  charged  with  notice  of  the  public  record  ap- 

^  pointing  their  grantor  guardian  of  the  plaintiff  minors.     Moreover 

f;  the  recorded  lease  from  Kalinuihauua  to  Kalai,  and  his  sub-leases 

y 
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as  well,  are  notice  to  Phillips  A  Co.  that  there  were  parties  in  pos- 
session holding  under  a  party  other  and  adverse  to  Keawe,  and 
should  have  put  them  upon  inquiry.  The  possession  of  a  good 
part  of  this  land  by  plaintiffs'  tenants  was  notice  to  the  defendants 
to  the  same  effect. 

Phillips  A  Co.  are  in  no  sense  bona  fide  purchasers  for  value. 
They  took  a  title  from  one  who  not  only  had  none,  but  who  could 
not  be  permitted  to  show  that  he- had  one,  at  least  until  he  had 
surrendered  his  guardianship  and  the  possession  of  the  estate  to 
his  wards  and  put  himself  thereafter  in  a  hostile  position  to  them. 

We  thinic  the  Judgment  below  was  correct. 

Exceptions  overruled. 

Kinney  and  Peterson^  for  plaintiffs. 

-R.  F.  Bickerton  and  A.  JRosa,  for  defendants,  M.  Phillips  &  Co. 

Honolulu,  May  26,  1885. 


AKIONA  V8.  KOHALA  SUGAR  COMPANY. 

Exceptions  to  Findings  of  Austin,  J. 

APBiTi  Term,  1885. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

A  tenant,  who  has  the  right  to  remove  fixtures,  must  do  so  before  h0 
quits  possession. 

Plaintiff  having  surrendered  all  claim  to  premises  under  a  certain 
lease,  and  admitted  that  he  was  a  tenant  at  will,  cannot  recover 
for  a  house  built  by  him  on  the  premises  for  which,  under  the 
lease,  he  wa»  to  be  paid  at  the  end  of  the  term. 

Decision  of  the  Court  below,  holding  that  Defendant,  a  corporation,  I9 
estopped  by  acts  of  its  manager  and  agent,  reversed. 

Austin,  J.,  dissenting. 

« 

Opinion  op  the  Majority  of  the  Court,  per  Judd,  C.  J. 

We  refer  to  the  opinion  of  Mr.  Justice  Austin,  below,  for  a 
statement  of  the  essential  facts  of  this  case. 
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■easona  which  will  appear  later  we  do  not  think  It  necessary 
lie  whether  the  defendant  corporation  was  bound  by  the 
nade  by  manager  Johnson,  or  whether  a  ratl&catioa  has 
roved. 

think  the  rif-hts  of  the  parties  in  this  case  are  to  be  dete^ 
by  the  instrument  dated  May  6,  18S2,  and  called  a  <<sn> 
"  It  wasan  agreementmade  in  Bt^ttlement  of  an  actinoot 
snt  brought  by  defendant  against  plaintiff  for  the  possessloa 
premises  in  controveri»y.  It  recites  that  "  whereas  thesaid 
f  the  second  part  has  comraencedasuitineioctment against 
i  party  of  the  first  part  to  ^ect  him  from  certain  premiHea 

Kohala,  the  property  of  said  party  of  the  first  pajt,  which 
emises  are  claimed  by  said  party  of  the  Hrat  part  by  virtue 
186  made  to  him  by  Henry  Johnson,  as  manager  of  the  Ko- 
antatioD,  the  validity  of  which  lease  is  denied  by  »aid  party 
econdpartf  now,  therefore,  the  said  party  uf  the  tint  part^ 
iideration  of  Jhe  discontinuance  and  witlidrawal  of  saiJ 
>th  hftreby  surrender  the  said  lease  and  relinquish  aU  claim 

premises  or  any  part  thereof  by  reason  of  the  snid  leatt  <fr 
on  of  any  right  or  claim  arising  thereout  or  therefrom,  aad 
jreby  admit  all  of  the  claim  of  the  plaintiff,  the  Kohala  Su- 
mpany,  in  and  to  the  premises,  and  that  he,  said  parly  of 
it  part,  is  tenant  at  will  only  of  the  same,  and  at  any  and 
.es,  on  ten  days'  notice  to  quit,  shall  and  will  quit  and 
ler  possession  thereof  to  the  said  party  of  the  fsecond  p:trt, 
11  on  demand  pay  up  all  arrears  of  rent  and  thereafter  make 
lit  of  rent  from  time  to  time  as  demanded," 
sms  to  us  Ihut  the  above  instrument  released  the  Kohala 
[Company  from  its  obligation  to  puy  for  the  building  erected 
iona.  That  right  arose.  If  at  all,  from  the  Johnson  lea^, 
^as  the  only  contract  existing  between  them.  The  suit  in 
;nt  was  brought  since  the  corporation  maintained  that  it 
t  tNJund  t>y  the  Johnson  lease.  If  it  was  brought  because 
it  had  not  tieen  paid,  as  Mr.  Chapin  says,  it  Is  unlikely  they 
have  allowed  Aklona  to  remain  on  the  land  as  a  tenant  at 
ying  the  same  rent,     ■\Ve  think  the  effect  of  the  whole  tes- 

Is  that  the  object  of  the  suit  was  to  test  the  liability  of  the 
ition  on  the  JufanuoD  leadO. 
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Now,  Akiona,  in  consideration  of  the  withdrawal  of  the  suit, 
not  only  «  surrenders  the  lease  "  but  relinquishes  all  claim  to  the 
premises  on  which  stood  the  house  which  he  had  built,  and  there^ 
fore  the  house  itself,  "  by  reason  of  the  lease  or  by  reason  of  any 
right  or  claim  arising  thereout  or  therefrom."  The  right  he 
claimed,  that  the  company  should  pay  for  this  house,  was  a  right 
arising  from  the  lease,  and  he  relinquished  it  to  the  company  as 
effectually  as  he  relinquished  his  claim  to  possession  of  the  land 
for  the  three  months  remaining  of  the  unexpired  term.  *  We  gath- 
er this  Intent  of  Akiona  from  the  whole  instrument. 

We  think  that  the  effect  of  this  instrument  was  to  create  new 
relations  between  the  parties  and  cancel  all  claims  which  Akiona 
might  have  had  by  reason  of  the  Johnson  lease.  Otherwise,  why 
should  the  corporation  have  discontinued  its  suit  ?  The  Johnson 
lease  had  nearly  expired,  and  it  could  hardly  be  that  the  only  con- 
sideration moving  to  the  corporation  was  the  recognition  by  Aki- 
ona that  his  tenancy  for  the  next  three  months  was  at  will,  paying 
the  same  rent.  We  think  it  is  a  fair  inference  from  the  surren- 
der that  Akiona  thought  he  could  not  hold  the  company  bound  by 

• 

the  Johnson  lease  or  he  would  not  have  consented  to  relinquish 
his  rights  under  it  It  is  unphilosophical  to  say  in  the  face  of  the 
surrender  of  the  lease  signed  by  Akiona,  which  recites  that  the 
company  disputed  the  validity  of  that  lease,  that  it  left  in  force 
and  effect  an  important  and  valuable  covenant  moving  to  Akiona 
from  the  company. 

We  think  that  Akiona  should  be  held  to  be  where  his  written 
deed  places  him — a  tenant  at  will  of  the  company  subject  to  ten 
days^  notice. 

But  it  is  clear  from  the  testimony  that  the  company  gave  him 
the  privilege  of  removing  his  building. 

He  had  abundant  time  in  which  to  do  this.  By  all  the  authori- 
ties  a  tenant  who  has  a  right  to  remove  his  fixtures  must  do  so 
before  he  quits  possession. 

Akiona  cannot  claim  that  he  had  not  a  reasonable  time,  for  he 
stipulated  that  he  would  vacate  the  premises  in  ten  days  after  no- 
tice to  quit     We  find  no  evidence  that  he  attempted  to  move  his 

45 
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building.  Failing  to  exercise  this  privilege  before  his  interest  in 
the  land  expired,  he  could  not  do  so  afterward,  because  the  right 
to  possess  the  land  and  the  fixtures  as  a  part  of  the  realty  vested 
immediately  in  the  landlord. 

Taylor's  Landlord  and  Tenant,  Sec.  651. 

The  judgment  below  should  be  reversed  and  Judgment  SKfw  en- 
tered for  the  defendant. 

A.  S,  HartweU,  for  plaintiff. 

W.  R.  Castle,  for  defendant 

Honolulu,  May  26,  1885. 

Dissenting  Opinion  of  Austin,  J. 

In  this  case  I  refer  to  and  adopt  the  opinion  of  the  Court  below, 
except  in  so  far  as  the  same  may  be  added  to  or  modified  by  what 
I  now  say.  Henry  Johnson  was  the  acting  manager  in  charge  of 
the  defendant,  owning  a  largo  sugar  plantation,  consisting  of  a 
mill  for  the  manufacture  of  sugar,  and  many  hundreds  of  acres  of 
land  situated  at  Kohala,  Island  of  Hawaii.  The  office  of  the  cor- 
poration was  at  Honolulu,  Island  of  Oahu.  Books  of  account  were 
kept  at  the  plantation,  but  its. leading  officers,  including  its  Presi- 
dent, Treasurer  and  Secretary,  resided  at  Honolulu,  and  the  cor- 
poration books  were  there  kept.  Necessarily  the  practical  business 
and  working  of  the  plantation  was  left  in  the  hands  of  the  mana- 
ger. The  multifarious  and  extensive  duties  thereby  devolving 
upon  such  an  officer  are  well  known.  Doubtless  Henry  Johnson, 
as  such  manager,  was  the  general  agent  of  the  company.  See 
Story  on  Agency,  Sections  17,  53. 

The  premises  in  quebtion,  prior  to  the  three  years'  lease  thereof, 
executed  by  Johnson  to  tho  plaintiff,  had  been  occupied  as  a  lease- 
hold at  $12  a  month,  the  same  rent  as  that  agreed  to  be  paid  by 
said  three  years'  lease.  Yearly  leports  of  rents  received  at  the 
plantation,  including  rents  from  Akiona,  but  not  naming  him, 
were  sent  to  the  corporation  officers.  The  land  let  was  small ;  the 
interests  involved  in  the  lease  were  unimportant  for  such  a  com- 
pany, and  were  not  unusual.  I  think  Johnson  acted  within  the 
apparent  scope  of  his  authority,  and  that  the  lease  was  binding  in 
favor  of  the  plaintiff,  who  had  no  notice  of  any  By-law  requiring 
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the  signature  of  the  President  and  Secretary  to  written  documents. 

I  refer  to  Crowley/  vs.  Oeneaee  Mining  Company y  65  Cal.,  273, 
where  an  important  mining  contract  was  executed  by  the  Presi- 
dent and  Manager  of  a  mining  corporation  whose  company  office 
was  in  San  Francisco,  far  away.  See  also  Story  on  Agency,  Sec. 
53.    In  that  case  the  plaintifif  recovered. 

The  right  to  recover  ail  that  the  plaintiff  asks  here  can  also  be 
sustained  as  of  the  nature  of  an  estoppel  in  pais. 

<<  If  a  man,  supposing  he  has  an  absolute  title  to  an  estate,  should 
build  upon  the  land  with  the  knowledge  of  the  real  owner,  who 
should  stand  by  and  suffer  the  erection  to  proceed  without  giving 
any  notice  of  his  oWn  claim,  he  would  not  be  permitted  to  avail 
himself  of  such  improvements  without  paying  full  compensation 
therefor." 

I  Story's  Eq.  Jur.,  Sec,  388. 

The  act  of  Johnson,  who  was  in  charge  of  the  property  of  the 
corporation,  in  permitting  Akiona  to  erect  a  house  on  the  land, 
even  though  this  might  be  in  excess  of  his  authority  as  manager 
of  the  plantation,  was  of  such  a  character  as  would  authorize  the 
plaintiff,  ignonmt  of  the  By-law,  to  believe  that  he  had  such 
authority;  and  the  corporation  would  be  estopped  to  say  that  it  did 
not  know  that  the  house  had  been  put  up.  The  local  directors 
also  must  have  known  it. 

I  do  not  here  argue  the  question  of  ratification  by  acceptance  of 
rent,  though  strong.  It  would  seem  that  the  local  directors  kne>v, 
or  ought  to  have  known,  of  its  payment.  But  the  act  of  John^jon 
was  more  than  a  silent  acquiescence ;  it  was  a  positive  written 
permission  to  make  the  erection,  and  if  invalid  was  a  fraud  by 
which  the  company  was  estopped.  See  Smith's  Leading  Cases 
cited  in  opinion  below ;  Story's  Eq.  Jur.,  Sec.  387. 

If  these  views  are  correct,  on  the  6ih  of  May,  1882,  the  plaintiff 
was  in  possession  of  a  valid  leasehold  which  would  expire  on 
August  9,  1882,  at  $12  a  month  rent.  He  was  also  the  owner  of 
an  unquestionable  claim  against  the  defendant  here  in  suit  for 
$1,000,  the  value  of  the  new  building  he  had  erected  on  the  laud 
leased  two  years  before. 

An  action  of  ejectment  by  defendant  against  plaintiff  for  the 
land  leased  was  then  pending  at  Hllo,  and  by  a  paper  then  exe- 
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cuted  at  Hilo  between  the  parties  the  defendant  claims  that  the 
plfiUintiff  released  the  demand  in  suit.     The  paper  is  as  follows : 

«  This  indenture,  made  this  6th  day  of  May,  1882,  by  and  be- 
tween Akiona  (Ch.)  of  Kohala,  Island  of  Hawaii,  of  the  first  part^ 
and  the  Kohala  Sugar  Company,  a  corporation  duly  created  and 
existing  under  and  by  virtue  of  the  laws  of  the  Hawaiian  Islands, 
of  the  second  part,  witnesseth  : 

That  whereas  the  said  party  of  the  second  part  has  commenced 
a  suit  in  ejectment  against  the  said  party  of  the  first  part  to  eject 
him  from  certain  premises  at  said  Kohala,  the  property  of  said 
party  of  the  second  part,  which  said  premises  are  claimed  by  said 
party  of  the  first  part  by  virtue  of  a  lease  made  to  him  by  Henry 
Johnson,  as  manager  of  the  Kohala  Plantation,  the  validity  of 
which  lease  is  denied  by  said  party  of  the  second  part ;  now, 
therefore. 

The  said  party  of  the  first  part,  in  consideration  of  the  discon- 
tinuance and  withdrawal  of  said  suit,  doth  hereby  surrender  the 
said  lease  and  relinquish  all  claini  to  said  premises,  or  any  part 
thereof  by  reason  of  the  said  lease,  or  by  reason  of  any  right  or 
claim  arising  thereout  or  therefrom ;  and  doth  hereby  admit  all 
of  the  claim  of  the  plaintiff,  the  Kohala  Sugar  Company,  in  and  to 
said  premises,  and  that  the  said  party  of  the  first  part  is  tenant  at 
will  only  of  the  same,  and  at  any  and  all  times,  on  ten  day:$'  no- 
tice to  quit,  shall  and  will  quit  and  surrender  possession  thereof 
to  the  said  party  of  the  second  part,  and  will  on  demand  pay  up 
all  arrears  of  rent  and  thereafter  make  payment  of  rent  from  time 
to  time  as  demanded. 

And  tho  said  party  of  the  second  part,  in  consideration  of  the 
aforesaid,  doth  hereby  agree  to  discontinue  and  withdraw  the  said 
action  of  ejectment. 

In  witness  whereof  the  said  parties  hereto  have  caused  the  due 
execution  thereof  by  the  attachment  hereto  of  the  corporate  seal 
of  said  company,  and  the  several  hands  and  seals  of  said  party  of 
the  first  part,  and  names  and  seals  of  the  President  and  Treasurer 
of  said  corporation."     *    *    * 

In  Rich  V8.  Lord^  18  Pick.,  822,  heard  in  1836,  Shaw,  €. 
J.,  says: 

<«  It  is  now  a  general  rule  in  construing  releases,  especially  where 
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the  ^me  instrument  is  to  be  executed  by  various  persons  standing 
in  various  relations  and  having  various  kinds  of  claims  and  de- 
mands against  the  releasee,  that  general  words,  though  the  most 
broad  and  comprehensive,  are  to  be  limited  to  particular  demands, 
where  it  manifestly  appears  by  the  recital,  by  the  nature  and  cir- 
cumstances of  the  several  demands — ^to  one  or  more  of  which  it  is 
proposed  to  apply  thd  release — that  it  was  so  intended  to  be  lim- 
ited by  the  parties.  And  for  the  purpose  of  ascertaining  that  in- 
tent every  part  of  the  instrument  is  to  be  considered." 

The  release  in  this  case  was  from  plaintiff  and  others  as  general 
creditors  severally  of  John  Erskine  Jr.  and  Madison  D.  Erskine, 
who  assigned  property  to  pay  their  debts.  The  plaintiff  besides 
held  notes  secured  by  a  mortgage  on  property  assigned  which  were 
not  specially  secured  by  the  assignment.  The  plaintiff  takes  an 
interest  under  the  assignment  and  executes,  with  the  other  credi- 
tors, a  release,  saying  that  <<  they  so  severally  release  said  John 
Erskine  Jr.  and  Madison  D.  Erskine  of  and  from  all  and  singular 
their  several  debts  and  demands  against  them  of  every  name  and 
nature." 

The  Court  held  the  mortgage  and  notes  not  released. 

In  L/^fman  vs.  CUirky  9  Mass.,  234,  decided  in  1812,  where  the* 
consideration  of  the  release  was  $25  and  the  additional  sum  sought 
to  he  released  was  £50,  secured  by  will  of  Caleb  Clark,  the  Court 
say: 

«  The  words  used  in  this  release  ought  not  to  be  extended  be- 
yond the  consideration.  Otherwise  we  should  make  a  release  for 
the  parties,  which  they  never  intended  or  contemplated.  Tke 
whole  instrument  is  to  be  taken  together,  and  not  divided  into> 
parts.  It  is  a  general  and  reasonable  rule  that  more  general  words 
in  an  instrument  shall  be  restrained  by  other  expressions  moce- 
limited  in  the  same  instrument."'  And  at  page  237  the  Court 
quotes  from  Bacon's  Abridgment  as  follows : 

"That  where  there  are  general  words  all  alone  in  a  deed  of  re- 
lease they  shall  be  taken  most  strongly  against  the  releasor ;  but 
whore  there  is  a  particular  recital  in  a  deed  and  then  general  words 
follow,  the  general  Wurds  shall  be  qualified  by  the  particular  re- 
cital." 

The  language  of  the  release  was :     «  We  do  each  hereby  acquit 
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and  discharge  the  said  Eleazer  Clark  from  all  demands  we  Iiave 
or  may  have  on  him  by  virtue  of  said  Caleb's  last  will." 

The  Court  held  this  no  release  of  the  £50. 

In  Mclntyre  V8,  Williamson^  1  Edw.  Ch.,  347,  decided  in  New 
York  in  1831,  where  for  a  consideration  of  $200  a  demand  for  that 
amount  and  also  a  mortgage  and  bond  for  $950  were  claimed  to 
be  released,  the  law  was  laid  down  as  above* cited.  The  language 
of  the  release  was  ample  to  include  the  mortgage  but  did  not  spec- 
ify it. 

See  also  Moore  vs,  McQrath,  Cowp.  9 ;  Keelikolani  vs,  Commu- 
sionerSj  not  reported ;  WhaUon  vs,  Kauffmanrij  19  Johns,  97j 
Jackson  vs.  Stackhouse^  I  Cowp. ,  122 ;  Coles  vs,  Hawes^  2 
Johns.  Cas.,  203  and  note  2  ^  2  Blacks.  Com.,  379;  Dewey  ts, 
BordweUj  9  Wend.,  65. 

The  law  of  release  being  as  above  quoted,  I  think  that  the 
plaintiff's  demand  in  this  case  was  not  released  or  intended  to  be 
released  by  the  surrender  of  May  6th.     The  consideration  first 
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named  was  the  discontinuance  of  the  ejectment  suit.  Had  that 
suit  succeeded,  as  I  have  shown,  the  defendant  could  at  most  have 
recovered  only  the  possession  of  the  land,  including  the  building, 
for  the  value  of  which  this  suit  is  brought.  The  demand  for  that 
value  would  have  remained  intact.  The  lease  had  but  three 
months  and  three  days  to  run.  The  plaintiff  for  his  surrender  of 
it  received  what  might  be  considered  by  him  nearly  or  quite  as 
valuable — an  indefinite  extension  of  his  possession,  at  the  same 
rent  at  will,  on  ten  days'  notice  to  quit.  He  received  nothing 
more.  A  verbal  right  to  remove  his  erections  was  thereafter  ac- 
corded to  the  plaintiff.  It  was  of  little  worth  to  mm.  He  had  no 
land  proper  to  move  the  building  on  to.  If  the  defendant  is  right, 
the  plaintiff  intended  to  give  up  for  the  flimsy  title  of  a  tenant  at 
will  on  ten  days'  probation  and  a  chance  to  keep  his  leasehold  for 
three  months,  which  might  t)e  deemed  an  even  bargain;  but  also 
a  sure  demand  for  $1,000.  That  demand  was  not  ncientioned  in 
the  document,  nor  can  I  believe  that  it  was  contemplated  or  in- 
tended by  the  parties.  The  according,  subsequently,  to  Akiona 
of  the  right  of  removal  and  his  declining  to  take  advantage  of  it, 
and  his  persistent  asking  for  payment  for  the  value  of  the  build- 
ing as  well  as  of  his  supposed  interest  in  the  fee  of  the  leased  land, 
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show  that  the  parties  did  not  intend  the  surrender  or  release  of 
the  claim  in  suit.  Their  minds  did  not  meet  on  that  point.  The 
object  of  the  paper  was  the  surrender  of  possession  of  the  premises 
and  the  substitution  therefor  of  the  tenancy  at  will.  And  the 
words  «  relinquish  all  claims  to  said  premises  or  any  part  thereof 
by  reason  of  the  said  lease,"  followed  by  the  general  words  <<or 
by  reason  of  any  right  or  claim  arising  thereout  or  theiefrom,  and 
doth  hereby  admit  all  of  the  claim  of  the  plaintiff,  the  Kohala  Su- 
gar  Company,  in  and  to  said  premises,  and  that  the  said  party  of 
the  first  part  is  only  tenant  at  will  of  the  same,"  cannot  be  con- 
strued to  cut  off,  without  compensation,  the  plaintiff's  claim  in 
this  action,  which  by  the  terms  of  the  new  tenancy  it  was  evident 
nobody  contemplated  to  be  enforced  before  the  expiration  of  the 
tenancy  at  will. 

For  these  reasons  I  dissent  respectfully  from  the  opinion  of  the 
majority  of  the  Court. 

Opinion  of  Austin,  J.,  Appealed  From. 

On  the  9th  day  of  August,  1879,  what  appears  to  be  a  lease  in 
writing,  from  the  defendant  to  the  plaintiff,  of  certain  land  and 
premises  in  Kohala,  Hawaii,  for  the  t«rm  of*  three  years  from 
date,  at  the  monthly  rental  of  $12,  was  executed  and  delivered 
to  the  plaintiff  by  H.  Johnson,  who  signs  the'  instrument  in  the 
name  of  defendant  by  himself.  At  the  time  he  was  acting  man- 
ager of  the  plantation,  in  the  absence  of  Mr.  Geo,  C.  Williams, 
manager,  and  remained  such  acting  manager  till  the  return  of 
Williams  in  1880.  There  were,  in  the  absence  of  Williams,  two 
local  directors,  whose  duty  it  was  to  confer  with  Johnson  about 
plantation  matters. 

The  instrument,  in  terms,  gave  plaintiff  the  right  to  erect  a 
certain  bnilding  on  the  land  and  move  another,  and  agreed  that 
at  the  end  of  the  le^e  the  defendant  would  buy  the  new  house 
at  a  reasonable  price.  In  pursuance  of  this  lease,  the  plaintiff  at 
once  entered  into  possession,  and  moved  one  house  and  erected 
another,  and  occupied  the  premises  and  paid  rent  till  the  return 
of  Mr.  Williams,  the  manager,  in  February,  1880,  and  soon 
thereafter  was  informed  by  Mr.  Williams  that  his  lease  was  void; 
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18  allowed  to  remain,  and  paid  rent  as  asaal  to  WUliaras, 
resigned  us  manager  in  1881,  and  thereafter  continued  to 
sat  to  Mr.  Chapin,  oa  manager.  In  May,  1882,  ejectment 
'ought  by  defendant  against  plaintiff,  and  thereupon  an  in- 
jot  was  executed  between  plaintifi  and  defendant,  which 
:  that  the  plaintiff,  in  consideration  of  the  di sec nti nuance 
ithdrawal  of  said  suit  (in  ejectment),  "  doth  hereby  surren- 
a  said  lease,  and  relinquish  all  claim  to  said  premises,  or 
art  thereof,  by  reason  of  said  leaae,  or  by  reason  of  any 
ir  claim  arising  thereout  or  therefrom,"  and  the  plttlntiff 
r  consents  that  he  la  a  tenant  at  will  of  defendant,  reraov- 
I  ten  days'  notice,  and  agrees  to  pay  rent  on  demand, 
reafter,  about  May,  1884,  the  plaintiff  was  ejected  by  de* 
it  from  the  premises,  and  thereafter  demanded  payment 
id  building  erected  by  him,  or  the  right  to  remove  the 
which  were  refused,  and  the,  plaintiff  brings  suit, 
by-laws  of  the  defendant  provide  aa  follows : 
tgal  signature. 

le  President  and  Treasurer  shall  sign  all  conveyances  and 
:ts,  which  are  required  by  the  laws  of  this  Kingdom  to  be 
record,  and  all  such  other  documents  (not  of  record)  as 
3  the  company's  signature, 
.ey  shall  sign  all  certiflcates  of  stock." 
lotice  of  this  by-law  was  brought  home  to  the  plaintiff,  and 
)  not  Ixiund  by  it.  See  Potter  on  Corporations,  Sec.  143. 
resident  and  Treasurer  were  resident  at  Honolulu,  Oahu, 
e  books  of  the  Company  were  there  kept.  The  plantatioD 
3  Hawaii.  The  evidence  shows  that  the  practice  of  the 
ny  was  for  the  President  and  Treasurer  to  execute  all 
1  contracts,  including  leases,  and  that  no  actual  authority 
vea  to  the  manager  or  acting  manager  to  execute  leases 
le  one  In  suit.  But  the  bydaw  does  not  prohibit  it. 
er  the  lease  was  binding  on  the  defendant  depends  on 
!r  its  execution  was  within  the  apparent  scope  of  Johnson's 
Ity.  He  was  acting  manager,  in  charge  of  a  large  pianla- 
No  notice  is  shown  to  plaintiff  of  any  local  trustees  ap- 
!  or  acting.  Johnson  assumed  to  sign  for  the  defendHot, 
1  their  general  agent,  and  I  shall  hold  that  the  execution 
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of  this  lease  was  within  the  apparent  scope  of  his  authority,  and 
the  lease  was  binding  on  defendant. 

See  Potter  on  Corporations,  Sections  128,  129  and  144. 

If  I  should  be  overruled  in  this  conclusion,  at  all  events,  John- 
son had  authority  sufficient-  to  uphold  his  verbal  lease  to  plaintiff 
for  a  year,  and  the  defendant  was  bound  at  least  for  that  term. 
See  Taylor's  Landlord  and  Tenant,  Sec.  12. 

Plaintiff  had  a  riglit  ta«RSume  that  Johnson  could  let  him  into 
possession,  and  authorize  him  to  build  as  he  did.  Plaintiff  acted 
on  that  assumption,  and  entered  and  built  the  house,  for  the 
value  of  which  he  brings  suit.  Johnson  assumed  the  right  to 
make  the  leas6  as  he  did.  If  he  had  no  such  right,  it  operated 
as  a  fraud  on  the  plaintiff.  What  Johnson  did  was  at  least 
license  to  Akiona  to  enter  and  build,  and  the  defendant  is 
estopped  from  denying  it.  The  defendant's  high  ofticers  cannot 
Temain  in  Honolulu  inactive,  when  valuable  erections  are  made 
on  their  land,  with  the  knowledge  of  their  acting  manager,  and 
on  his  authority,^  and  afterwards  deny  his  authority,  and  appro- 
priate the  erections  and  refuse  to  pay  for  them. 

See  Smith's  Leading  Cases,  Vol.  8,  pp.  566  and  570,  and  cases 
cited. 

Upon  the  foregoing  grounds,  I  hold  that  when  the  instrument| 
dated  May  6,  1882,  was  made,  the  plaintiff,  when  he  should 
remove  from  the  premises  leased,  was  entitled  to  pay  for  the 
house  he  had  built  thereon.  This  was  a  valuable  right.  The 
paper  did  not  say  that  he  released  it  It  was  couched  in  general 
terms,  and  the  plaintiff  cannot  be  supposed  to  have  intended  to 
release  it.  If  it  was  so  intended,  it  should  have  been  expressed, 
under  well-settled  rules  of  law. 

The  right  to  compensation  for  the  building  was  the  plaintiff's 
when  he  was  ejected  from  the  land.  The  right  of  removal,  if 
the  plaintiff  had  it,  was  a  separate  one.  His  right  to  recover  here 
was  not  lost  by  his  non-removal  of  the  building  before  he  was 
ejected.  He  can  recover  its  value  upon  the  facts  stated  and 
proved.  Upon  those  faints  it  appears  that  the  building  cast  one 
thousand  dollars. 

The  plaintiff  may  have  Judgment  for  one  thousand  dollars 
against  defendants,  with  costs. 

Honolulu,  February  24,  1885. 
46 
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Defeodant  gave  bis  lofant  c 
ot  adoption  were  signet 
back;  held,  plaintiff  wai 
Ber vices  reudered  aod  n 
tfeing  no  contract  by  drfi 

Opinion  op  ti 

The  question  reserved  a 
atioQ  and  decialoD  of  the  fi 

"  Where  the  defendant 
yeai-s  old,  to  the  plaintiff 
nothing  said  by  the  parties 
to  liist,  or  whether  it  was  I 
of  adoption  having  been  m 
the  child  back;  can  the 
and  ciotliing  supplied,  am 
while  in  plaintiff's  custody 
agreement  by  defendant  tc 

The  law  of  this  Kingdon 
an  adoption,  that  the  cont 
before  some  Judge  of  a  Co 
this  case ;  but  it  seems  to  i 
was  situated  io  the  plain 
This  oondiiion  of  things 
there.  The  plaintiff  was  i 
of  the  child's  presence  as  a 
provided  U  with  food  and  i 
one  was  the  consideration 
tract  made  or  implied  betw 
child  was  taken  there  was 
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keeping  it.  How,  then,  can  such  an  intention  or  contra 
ferred  or  imptied,  because  subsequently  the  child  we 
away  ?  It  was  a  contract  when  they  took  the  child,  or 
became  one. 

If  an  agreement  of  adoption  had   been  executed  and  li 

then  it  is  quite  clear  that  no  obligAtlon  would  exist  on  th 

the  natural  parent  to  pay  fur  the  food  and  clothing  provii 

■  for  the  services  rendered  ;  for  by  the  very  terma  of  th 

ment  this  obligation  would  be  cast  on  the  adopling  pareni 

No  express  contract  to  pay,  on  the  part  of  the  father,  ii 
But  we  are  aware  that  the  Law  will  Impute  a  promis 
where  some  duty  is  deemed  Bufflcient  to  justify  it  1 
was  not  put  out  to  board  with  the  plaintiff;  in  such  i 
father  would  be  liable  for  necessaries  upon  his  implied  ; 
Here  the  plaintiff  took  the  child  to  bring  up  as  his  own. 
Aoc  he  assumed  all  the  obligations  of  a  parent  to  the  cl 
we  think  he  cannot  recover  of  the  father  for  what  be  did 
of  the  child  while  the  relation  existed.  Clearly,  if  a 
adoption  bad  been  entered  into,  and  then  rescinded  by 
consent,  the  action  would  not  lie. 

We  think  plaintiff  cannot  recover. 

Judgment  for  defendant,  non  obstante  veredicto, 

Kinney  &  Peterson,  for  plaintiff. 

F.  3/.  Hati:h,  for  defendant. 

Hoaoluiu,  May-  27,  1886. 


THE  KING  vs.  CHOCK  HOON. 

EXCKPTIONB  TO  BULIKGS  OF  JODD,   C.    J. 

Apbil  Tcbh,  18S6. 

JUDD,  C.  J.;  McOuLLV  and  Adbtin,  JJ. 

antKoelved  money  from  A,  In  Honolulu,  to  be  delivered  to 
I  mother  Id  Cbina  ;  on  defeudant'e  return  trom  China,  baring 
ed  to  deliver  the  money  as  agreed,  he  refused  to  return  it  to  A; 
d,  he  was  guilty  of  embezslemeDt,  either  Id  China  or  Hono- 
j,  wherever  prosecuted. 

isiding  Judge  at  the  trial  refused  to  ioBtruct  the  Jury  "  That 
offense  of  embezzlement  under  Hawaiian  law  la  not  com- 
;ted  by  a  party,  entrusted  with  money  here  to  be  delivered  to 
)ther  in  the  Empire  of  China,  failing  so  to  deliver  same." 
hat  such  refusal  was  not  error. 

Opinion  op  the  Coobx  by  McColly,  J. 

defendant,  about  four  yean  ago,  bein;  aboat  to  visit 

received  from  one  Ah  Fook  twenty  dollars,  to  be  by  bim 
red  to  Ab  Fook's  mother,  resident  in  China.  He  did  oot 
e  money  to  the  mother,  and  returning  to  this  country  be 
t  refunded  It  to  Ab  Fook.  It  ia  not  doubted  that  there  ia 
bezzlenient.     Tbtt  question  is  whether  it  was  oommitted 

the  Jurhdiction  of  this  Court  or  in  China. 

defendant  excepted  "  to  the  refusal  of  the  Court  to  la- 
the jury  that  the  offense  of  eml>ezzlement  under  Hawaiiait 
not  committed  by  a  party,  entrusted  wftb  money  here  to  be 
red  to  another  in  the  Empire  of  China,  failing  so  to  deliver 
ne." 

it  is  submitted  on  behalf  of  the  defendant  tbat,  on  the 
ice,  the  offence  of  embezzlement  was  not  committed  within 
ingdom.  It  could  not  have  been  committed  before  the  (Ie> 
It  left  for  China,  If  the  offense  was  committed  at  all,  U 
mmitted  and  consummated  in  China,  and  therefore  could 
ve  been  again  committed  In  this  Kingdom }  that  the  only 
zlement  tbat  could  bave  been  cpmoiitted  in  this  case  would 
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be  refusal  oi*  failure  to  pay  over  the  money  in  China  to  the  per- 
son thereto  entitled.  A  failure  to  pay  over  or  account  for  the 
money  to  Ah  Fook,  either  here  or  elsewhere,  would  not  constitute 
embezzlement. 

The  evidence  of  the  case,  as  it  was  recorded  in  the  Police  Court, 
is  considered  as  annexed  to  the  bill  of  exceptions.  It  appears  by 
this  that  the  complainant,  Ah  Fook,  having  heard  by  letter  of  the 
non-delivery  of  the  money  to  his  mother,  spoke  to  the  defendant 
soon  after  his  return  to  this  country,  and  demanded  the  return 
of  the  money.  "  The  defendant  said  he  would  pay  me  back  by- 
and-bye,  but  on  my  meeting  him  again  and  making  demand,  he 
answered,  <  You  go  and  sue  me.'  " 

Archbold's  Criminal  Practice,  and  Bussell  on  Crimes,  upon  the 
subject  of  venue,  depend  upon  the  following  cases.  In  Hobson's 
case  the  prisoner  received  some  money,  the  property  of  his  mas- 
ter, in  Shropshire,  which  he  should  have  delivered  to  him  in 
Staffordshire,  where -he  and  his  master  resided.  Being  indicted 
in  the  former  county,  it  was  considered  by  a  majority  of  the 
Judges  that  the  indictment  might  be  in  Shropshire,  where  the 
prisoner  received  the  money,  as  well  as  iii  Staffordshire,  where  he 
embezzled  it  by  not  accounting  for  it  to  his  master ;  that  the 
statute  having  made  the  receiving  property  and  embezzling  it 
amount  to  a  larceny,  made  the  offense  a  felony  where  the  property 
was  first  taken,  and  that  the  offender  might  therefore  be  indicted 
in  that  or  in  any  other  county  into  which  he  carried  the  property. 

2  Archb.,  p.  566. 

In  the  other,  Taylor's  case,  the  prisoner,  delivering  a  lot  of 
herrings  in  the  county  of  Surrey,  received  ten  shillings,  which 
he  should  have  rendered  to  his  master  in  the  county  of  Middle- 
sex. The  indictment  was  in  Middlesex.  The  Court  say  <<  that 
here  there  is  no  evidence  of  any  act  to  bring  the  prisoner  within 
the  statute  until  he  is  called  upon  by  his  master  to  account. 
When  called  upon  by  his  master  to  account,  the  prisoner  denied 
that  he  had  ever  received  it.  This  was  the  first  act  from  which 
the  jury  could  with  certainty  say  the  prisoner  intended  to  em- 
bezzle the  money.  In  this  case  there  was  no  evidence  of  the 
prisoner  having  done  any  act  to  embezzle  in  the  county  of  Surrey, 
nor  could  the  offense  be  complete,  nor  the  prisoner  be  guilty 
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within  the  statate, 

Sustaining  the  indit 

la  Retina  vs.  Mu\ 

in  Derby^ihire  to  b 

held  to  have  been  e 

In  all  these  instar 

mltted  within  theji 

the  person  to  whom 

who  was  the  owner 

In  our  case,  the  o 

gitt  to  bis  moiher. 

mained  in  Ah  Fooli 

in  China  there  woul 

version  by  (he  defei 

ment  in  China.     Tt 

the  other  hand,  if  t 

Fooli,  returned  him 

gotten,  or  could  not 

trouble  to  deliver  th 

an  enabezztetDent  in 

here  to  Ah  Foolc  als 

second  embezzlemei 

by  the  bailee  or  can 

2  Wlieaton  on  CrI 

If  the  case  liad  be 

acquittal  would  be  a 

The  exceptions  at 

W.  O.  Smith,  for 

A.  S.  UartweU,  U 

Honolulu,  May  2{ 
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K.  HOLI  et  al.  v.  P.  F.  KOAKASV. 
ExcBPTioHS  TO  Rulings  oe  Judd,  C.  J. 

Apbil  TsiRU,  1886. 
Judd,  C.  J. ;  McCully  and  AtreTiN,  JJ. 

A  lease  need  net  be  in  duplicate;  one  copy,  if  properly  executed,  la 

enough. 
A  lease  was  stoned  t}y  both  parties  and  Kept  by  the  leeaor;  aoopy 
made  for  the  lessee  was  found  defective  and  taken  away  to  be  cor- 
rected ;  held,  there  waa  a  delivery  of  the  lease. 
The  Court  having  charged  the  Juiy  that  one  lease,  properly  execut«d, 
held  hy  either  party,  could  be  enforced  by  either ;  held,  it  was  not 
necessary  to  direct  the  jury  that  the  lease  must  be  delivered. 
Opinion  op  the  Court,  by  Austik,  J. 
This  action  waa  brought  to  recover  damages  for  breach  of  the 
covenant  for  quiet  enjoyment  In  a  lease,  and  Is  here  on  excep- 
tiona. 

The  sole  questions  In  the  case  are  whether  there  was  a  sufficient 
delivery  of  the  lease  proved,  and  whether  that  quesUon  was 
properly  submitted  to  the  Jury.. 

A  lease  waa  executed  of  taro  land  at  $420  a  year  rent.  This 
was  to  include  taro  then  growing.  The  defendant,  the  lessor, 
signed  it,  and  the  five  plaintiffs,  tbe  leasees,  signed  It.  Its  terms 
were  dictated  by  the  defendant.  An  additioaal  copy  of  the  lease 
was  made,  but  was  found  defective,  and  was  talcen  away  to  be 
corrected.  The  lease  was  dated  July  1,  1884,  when  the  term  was 
to  begin,  but  was  actually  executed  June  12th.  The  rent  was 
payable  in  advance,  and  SUO  of  it  was  paid  down.  It  was  said 
that  the  copy  should  be  taken  away  and  amended  and  brought 
bock  and  signed,  and  both  papers  acknowledged  July  \st,  and 
balance  of  rent  paid.  On  this  point  defendant  says :  "  They  (old 
me  they  would  take  their  paper  to  correct,  and  then  come  a^iii, 
and  then  we  would  sign  it,  and  it  should  become  our  lease.  I 
said,  if  it  corresponds  with  niine.*'  The  lease  then  signed,  which 
the  defendant  calls  bis,  was  left  with  him,  and  be  then  received 
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$110  OQ  the  rent,  as  e 

said  If  plaintiffs  did  m 

leaae  the  laud  to  other 

These  facts,  and  all  tl 

the  Jury,  and  they  fc 

The  proof  of  deliver; 

other  way,  on  such  pr< 

No  subslantial  act  rem 

pletK,  and  the  defenda 

and  had  made  his  cov 

them.     The  covenant) 

sides.     A  copy  or  dup 

but  it  was  not  requisit 

terlal  which  party  helc 

hold  it,  and  the  other 

Suh^equent  acknowled 

tial  to  the  validity  of 

be  disturbed. 

See  McLean  vt.  But 

The  other  question  i 

charced  the  Jury:  "I 

two  parts  ;  that  Is,  a  1< 

party.     If  one  is  coir 

party  holds  it,  It  Is  a  g 

This  is  good  law,  i 

they  constituted  a  deli 

that  the  Court  should  < 

must  be  delivered.     1 

v/as  far  more  useful  t 

general  language  requ 

The  law,  as  here  sta 

See  Souverlage  vs.  . 

466;     Wallace  vs.  Berd 

Thejud{tment  must 

Kinney  &  Peterion, 

W.  it.  Cuttle,  for  de 

Honolulu,  May  28,  : 
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MARY  S.  ROSE  w.  HENRY  SMITH. 
Exceptions  to  Findings  of  Austin,  J. 
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April  Term,  1885. 

.  JuDD,  C.  J.;  McCuiiLY  and  Austin,  J  J. 

Plaintiff  in  ejectment  need  not  show  poBsession  within  twenty  years  ' 
ii  he  shows  title  and  no  adverse  possession  is  proved. 

The  Clerk  having  failed  to  enter  judgment' on  a  verdict,  the  Court  will 
order  it  entered  when  the  defect  is  noticed,  nuno  pro  tunc. 

It  having  been  held,  in  Keahi  va.  Bishop ^  3  Hawn.,  546,  that  an  adju- 
dication of  pedigree  is  binding  in  every  subsequent  action  where 
the  same  question  is  raised ;  held  that  defendant  here  is  estopped 
by  the  judgment  in  a  former  suit,  notwithstanding  the  failure  of 
the  Clerk  to  enter  judgment  therein. 

Exceptions  overruled. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

The  plaintiff  brings  her  action  of  ejectment  to  recover  posses- 
sion of,  firstly,  a  parcel  of  land  situated  on  Fort  street  (Kaliu), 
Honolulu,  being  land  conveyed  by  Kamehameha  IV.  to  one  Keoni 
Liaikulani,  by  deed  dated  August  12,  1862,  and  by  Keoni  Liaiku- 
lani  conveyed  to  plaintiff  by  deed  dated  the  9th  of  October,  1872. 

The  Court  below,  Mr.  Justice  Austin,  jury  being  waived,  held 
that  plaintiff  could  not  take  judgment  for  this  parcel,  as  no  orig- 
inal title  in  Kamehameha  IV.  was  shown.  To  this  no  exception 
was  taken  by  plaintiff  and  we  are  not  to  consider  it  further. 

The  complaint  also  claims,  secondly,  a  parcel  of  land  also  situate 
at  Kaliu,  Honolulu,  being  part  of  the  land  described  in  Royal 
Patent  No.  4617  (Land  Commission  Award  651)  dated  May  29, 
1862,  to  Liaikulani.  The  plaintiff  claims  this  parcel  under  the 
deed  above  mentioned,  of  Keoni  Liaikulani  to  her,  dated  October 
9,  1872,  and  recorded  in  liber  86,  pp.  406  and  407. 

The  Court  below  gave  judgment  to  plaintiff  for  this  parcel. 

The  bill  of  exceptions  raises,  first,  the  question  whether,  no  en- 
try Of  possession  of  this  land  by  the  plaintiff  or  her  predecessor  or 
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anceator  being  shown,  the  plaint 
statute  of  limitation  of  real  actloi 

We  dunot  think  that  theetatu 
It  by  the  counsel  for  defendant,  I 
recover  in  ejectment  he  must  sh 
simple,  that  he  has  been  in  actu 
twenty  years. 

<>It  is  a  familiar  rule  of  law 
seizin  of  an  estate ;  that  possessi 
of  any  possession  adverse  to  it; 
cipies,  that  the  rightful  owner  o 
sesuion  until  he  ia  ousted  from 
abaence  of  limitations,  that  he  i 
hoMtlle  possea-^ion  or  disseizin  ce 
fore,  in  the  true  owner  implies  ( 
an  entry  and  hostile  possession. 

"  Hence,  the  ultimate  test  of 
owner,  and  his  neglect  to  assert 
wblfh  the  statutes  of  limitation  1 
possession  of  another  denying  tli 

Sedgwick  and  Wait,  Trial  of ' 

"The  true  owner  being  in  po: 
remains  until  disseized  or  ouste 
claim  of  adverse  possession.  \ 
limitation  of  the  statute  begins 
outset  that  the  object  of  the  st 
cUim  of  the  true  owner,  wearr 
the  criterion  of  the  time  when 
ounter  of  the  true  owner  and  his 
in  ihe  possession,  and  that  it  is 
verse  clalmanL  To  determine, 
of  an  entry  as  the  foundation  of 
whether  it  Is  sufficient  to  consti 
to  the  possession."     Id.,  Sec.  73 

We  quote  thus  largely  from  1 
idciis  fully. 

It  is  to  be  noticed  that  our  sta 
New  England  States,  following 
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and  in  none  of  them  is  there  &ny  provision  as  to  what  shall  be 
deemed  an  adverse  possession  sufficient  to  bar  a  suit  or  entry. 

<<The  statute  will  not  commence  to  run  until  a  cause  of  action 
has  arisen  in  favor  of  the  person  having  the  rightful  title ;  in 
other  words,  until  he  has  been  disseized  by  the  person  in  posses- 
sion or  those  in  privity  with  him  in  the  possession." 

Wood's  Lim.  Actions,  Sec.  256. 

We  do  not  think  it  incumbent  upon  the  plaintiff  to  show  that 
she  or  her  ancestors  have  been  in  possession  of  the  land  within 
twenty  years  if  she  shows  title  to  the  same  and  no  adverse  posses- 
sion is  proved.  It  is  therefore  unnecessary  to  discuss  the  question 
whether  certain  accounts  in  the  Probate  Court  are  evidence  of  ad- 
misi$ion  by  defendant's  ancestor  of  possession  or  receipt  of  rents 
and  profits  in  t)ehalf  of  Keoni  Liaikulani.  The  difficulty  with  the 
proof  submitted  appears  to  be  that  it  does  not  appear  from  what 
specifio  land  the  rents  were  collected. 

But  it  is  further  contended  that  the  records  of  the  Court  adduced 
by  plaintiff  are  not  conclusive  either  in  her  favor  or  against  the 
defendant. 

In  1853  letters  of  administration  were  granted  to  Kaaiawa  (k) 
and  Mahiai  (w)  on  the  estate  of  Liaikulani.  Mahiai  was  Liaiku- 
lani's  sister,  and  she  by  Kaaiawa  had  a  son,  Kaawlhi  (erroneously 
printed  Kauhl),  who  is  defendant's  grantor. 

In  1871  Kaaiawa,  surviving  administrator  of  the  estate  of  Liai- 
kulani and  guardian  of  Keoni  Liaikulani,  was  summoned  on  the 
petition  of  said  Keoni,  thbn  twenty-three  years  old,  to  file  his  ac- 
counts. He  did  so,  and  the  same  were  allowed  by  the  Probate 
Court.  Kaaiawa  then  petitioned  for  his  discharge  and  that  the 
property  might  be  distributed  to  the  heirs.  Publication  was  made 
of  the  time  of  hearing,  and  proofs  taken.  The  Probate  Judge  de- 
creed that  Keoni  Liaikulani  was  the  son  and  heir-at-law  of  Liai- 
kulani. Kaawlhi  contested  the  claim  of  Liaikulani  and  appealed 
to  a  Jury,  claiming  that  Keoni  Liaikulani  was  illegitimate,  and 
that  he,  as  nephew  of  Liaikulani,  was  the  heir-at-law.  The  jury 
found,  by  their  verdict,  in  favor  of  Kaawlhi,  and  Judgment  was 
entered  thereon.  But  the  Court  granted  anew  trial.  The  case  is 
reported  in  3  Hawn.,  p.  356. 

Upon  a  second  trial  on  the  same  issue  the  verdict  of  the  Jury 
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was  ia  favor  of  Keonl  Lialk 
upon  that  verdict.  Exceptii 
wilhdrawa  hy  the  counsel  for 
ant'a  couosel  there  is  no  Jud] 
and  tliat  Kaawihi  is  nut  esto}: 

We  think  that  as  the  law  t 
Judgment  on  a  verdict  (unl 
taken)  the  Court  must  now 
made,  and  may  order  it  to  be 

See  Tenorio  vt.  Brown,  4  H 

We  are  aware  that  it  was 
enter  judgments  forthwith,  b 
the  Court  had  adjourned  for  I 
tions  were  taken  thejudgmei 
finally  disposed  of.  Excepti< 
verdict,  entry  o(  Judgment  v 
by  the  clerk. 

The  principle  that  "thea< 
will  be  binding,  not  only  in 
place,  but  in  every  other  In  v 
was  settled  in  Keatii  vs.  Bu/u 
repeatedly  affirmed. 

It  would  not  be  seriously  o 
entered  ou  the  second  verdict< 
the  defendant,  would  not  the 

The  plaintiff,  a^  ihe  granti 
allowed  to  sufffer  by  the  act  of 
position  by  the  failure  to  ente 
had  been  duly  entered. 

We  think  the  estoppel  is  cc 
exceptions. 

E.  Preston,  for  plaintiff. 

A.  S.  HarlweU,  for  defendj 

Honolulu,  June  8,  1886. 


;KAAWIHI  VI.  NOA. 

KAAWIHI  vt.  NOA. 

exceptiokb  to  flmdinob  of  austin,  j. 

Afbil  Tbrm,  1885. 

JuDD,  C.  J.;  McCuLLY  and  Austin,  JJ. 

Defendant  held  estopped  by  Judgment;  on  authority^' 
Smiih,  ante,  3TT. 

Opinion  op  the  Court,  by  Judd,  C.  J. 

The  plaintiff  seeks,  by  his  actioa  of  ^ectmeat,  to  r< 
sessloQ  of  a  parcel  of  land  situated  in  Puuhale,  Kalihi- 
beine:  the  land  granted  to  one  Kaililaukea  by  Boyat . 
6,033. 

Ttte  case  waa  tried  by  Mr.  Justice  Austin,  Jury  beii 
who  rendered  Judgment  in  favor  of  plaintiff  for  one 
half  of  the  land.     Plaintiff  excepts  to  thia  Judgment. 

The  essential  facts  of  the  case  are  aa  follows :  Kaili 
patentee,  died  intestate  In  1853,  leaving  a  daughter, 
bis  wife,  Hakookoo,  who  died  before  he  did.  Kaawlli 
is  the  son  and  heir-at-law  of  Muhlai.  This  married  c 
lllaukea  and  Hakookoo,  bad  four  children,  Liaikulani 
Miha  (wj,  Kaawihl  hr;it  (k)  and  Mahiai  (w).  All  th 
Mahiai,  had  died  before  Kdililuukea.  At  the  deatti  <. 
kea  there  also  survived  Keuni  Liaikulani,  who  is  ciai: 
fendaiit  to  be  a  uon  of  Liaikulani  senior.  The  defea< 
in  possession  of  the  land  as  lessee  uf  Mary  Sylva  Rose, 
the  land  by  deed  of  said  Keoni  Liaikulani,  dated  Octol 

The  plaintiff  offered  evidence  to  prove  that  Keoni 
\ras  not  the  legitimate  son  of  Liaikulani.  This  was  < 
on  the  ground  that  plaintiff  is  estopped  by  certain  ret 
Supreme  Court.  These  were  produced  in  the  case 
Smith,  ante,  and  are  to  be  considered  as  evidence  in  I 
fore  OS.     The  decision  in  Bote  vs.  Smith  ia  decisive  o 
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Smithy  and  fhat  the  plaintiff  is  estopped.  The  case  at  bar  has 
this  featare  differing  from  the  others,  in  that  it  is  here  clearly 
established  that  Liaikulani  senior  had  actual  possession  ol  this 
hind  and  lived  upon  it 

The  exceptions  are  overruled* 

A,  &.  Hartwellf  for  plaintiff. 

-E  Preston,  for  defendant 

Honolulu,  June  8,  1885, 
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W.  M.  GIBSON  et  al.  COMMISSIONERS  OP  CROWN 

LANDS  V8.  J.  H.  SOPER  et  al. 

Appeal  from  Decision  op  McCully,  J. 

April  Term,  1885. 

MgCully  and  Austin,  J  J.;  Judd,  C.  J.,  absent 

Public  officers,  who  make  contracts  in  behalf  of  the  public,  are  not 

personally  liable. 
Commissioners  of  Crown  Lands  are  public  officers. 
A  Judgment  against  the  Commissioners,  for  damages  for  breach  of 

covenants  in  a  lease  made  by  them,  cannot  be  enforced  against 

their  personal  estate,  but  must  be  realized  out  of  funds  in  their 

hands  as  Commissioners. 
Decree  affirmed. 

Opinion  of  the  Court,  by  Austin,  J, 

This  cause  is  an  appeal  in  equity  from  the  decision  of  Judge 
McCully.  The  object  of  the  plaintiffs  is  to  enjoin  the  collection 
of  a  judgment  in  favor  of  Bishop  &  Co,  against  the  plaintiffs, 
Crown  Land  Commissioners,  upon  an  execution  which  the  de- 
fendant  threatens  to  levy  upon  the  individual  property  of  one  of 
the  plaintiff:^,  C.  H.  Judd. 

The  defendants  claim  that  the  plaintiffs  are  individually  liable^ 
and  the  plaintiffs  deny  it. 

The  judgment  sought  to  be  restrained  was  for  the  breach  of  a 
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covenant  for  quiet  enjoyn 
Cummissiooers  o(  Crown  1 
ney  and  J.  W.  Bobertson, 
of  the  second  part.  The  li 
of  the  first  part,  by  virtue 
Act  to  relieve  the  Royal  di 
der  the  same  unalienable,  i 
lease  certain  landu  in  Horn 
for  the  term  of  ten  yearf 
rental  of  $800,  payable  qui 
parties  of  the  second  part  < 
ties  of  the  first  part  and  th 
of  the  first  part  further,  t 
office,  covenant  for  the  qui 
party  of  the  second  part,  h 
ditions  of  said  lease  by  th 
nant  that  the  party  of  the 
may  re-enter."  In  the  bo 
miss  loners  are  not  menti 
signed  by  C.  H.  Judd,  Con 
ney  &  Robertson,  by  H.  ] 
and  J.  8.  Walker,  Commit 
The  Act-above  referred 
aloners  of  Crown  Lands." 
Act  of  June  7,  1846,  declai 
esty  Kamehameha  III,  an 
meha  V,  "  shall  be  hencef 
the  heirs  and  succesaors  o 
that  the  said  lands  there! 
years.  Sec.  4  provides  thi 
shall  have  full  power  ami  t 
of  the  said  lands  for  any  n 
but  in  no  case  shall  it  be  I 
for  more  than  one  year  in 
nature  of  a  bonus  fursigi 
profits  and  emoluments  de: 
Ing  the  necessary  and  pre 
BhaU  be  for  the  use  and  t 
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payable  by  the  said  Commissioners  to  the  order  of  the  King,  ex- 
cept when  a  minor,"  and  then  invested  as  the  Legislature  shall 
direct  for  his  benefit ;  and  except  as  provided  by  Sec.  5,  which  is 
now  obsolete.  Sec.  6  provides  for  the  appointment  by  the  King 
of  the  Board  of  Commissioners  of  Crown  Lands,  to  consist  of  three 
persons,  two  of  whom  shall  be  from  the  King's  Cabinet,  and  serve 
without  any  remuneration,  and  the  other  shall  act  as  land  agent, 
and  shall  be  paid  out  of  the  revenues  of  the  said  lands  such  sum 
as  may  be  agreed  by  His  Majesty  the  King. 

The  action  is  brought  by  Bishop  &  Co.  against  C.  H.  Judd,  W. 
M.  Gibson  and  J.  M.  Kapena,  Commissioners  of  Crown  Lands, 
and  counts  on  the  lease  above  (]^uoted  from,  and  avers  that  the 
defendants  are  successors  in  office  of  the  lessors  therein  named, 
and  that  said  lessors  covenanted  by  their  successors  in  office, 
whereby  these  defendants  are  bound,  for  a  breach  of  covenant,  all 
forfeiture  for  a  breach  thereof  having  been  waived  by  these  de- 
fendants. After  trial  and  verdict  for  plaintiff  on  December  I, 
1884,  judgment  was  entered  that  plaintiffij  recover  of  said  de- 
fendants $8,000  and  costs.     See  ante,  p.  242. 

From  the  law  and  facts  as  above  detailed,  there  can  be  no 
doubt  that  the  defendants  are  officers  appointed  by  His  Majesty 
to  perform  their  duties  as  Crown  Land  Commissioners,  which  are 
specifically  provided  for  by  law,  and  they  are,  and  become  thereby, 
public  officers.  «  One  standing  and  acting  in  a  public  capacity, 
who  makes  a  contract  in  behalf  of  the  public,  is  not  personally 
liable."  Simons  vs.  Bearding ,  23  Pick.,  120;  Mxcbeath  vs,  Hal' 
dimandf  1  T.  B.,  172 ;  Freeman  vs,  Otis,  9  Mass.  272 ;  FuLham  vs. 
West  tirookfieldj  9  Allen,  1. 

The  fact  that  the  funds  ^re  devoted  specially  to  the  use  of  His 

Majesty  makes  the  Commissioners  no  less  public  officers.     They 

« 

become  and  are  the  agents  of  the  Government  to  manage  the 
property  for  the  maintaining  of  the  Royal  state  and  dignity,  and 
the  Legislature  assumes  and  the  King  consents  to  take  away  the 
right  of  alienation  of  the  land  forever. 

In  tiie  cases  cited,  however,  it  is  well  settled  that  if  the  public 
agent,  by  his  interference,  prevents  the  remedy  against  the  Gov- 
ernment, he  makes  himself  answerable,  a3  if  he  engaged  to  pay 
expi;pssly  in  his  own  name. 
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If  we  try  the  case  at  bar  by  this  rule,  we  find  no  personal 
agreement  or  any  misconduct  on  the  part  of  these  plaintiflFs  which 
renders  them  personally  liable.  They  contract  under  the  name 
which  the  appointment  under  the  law  gives  them,  that  of  «« Com- 
missioners of  Crown  Lands,"  and  refer  to  that  law  for  their 
'  aythority,  and  contract  for  themselves  and  their  successors,  and 
execute  only  the  leases  for  the  time  and  on  the  terms  which  the 
law  authorizes,  and  directs  and  requires  them  to  do.  The  cove- 
nant on  which  they  are  sued  is  a  usual  and  proper  covenant,  and 
does  not  bind  them  personally  but  officially;  and  their  individual 
property  cannot  be  taken  on  the  execution  issued  herein. 

Had  the  plaintiffs  given  a  personal  lease  it  would  have  been 
void  under  the  law,  and  the  lessees  would  have  obtained  no  right 
under  it  save  to  sue  at  once  the  defendants  personally  for  dam- 
ages for  a  breach  of  contract.  The  evidence  is  plain  that  the 
lessees  never  intended  to  rely  on  the  personal  security  of  the 
plaintiffs  or  their  predecessors. 

In  Macbeath  vs,  Haldimandy  1  T.  R.,  181,  above  cited,  the 
Court  say  that  <<the  fund  out  of  which  the  plaintiff  was  to  be 
paid  was  the  Treasury."  In  ordinary  cases  of  the  proper  action 
of  public  officers  in  contracts,  the  fund  from  which  payment  is  to 
be  sought  is  the  Government  Treasury.  It  is  not  so  in  this  case. 
Here,  by  the  appropriation  of  the  Legislature,  a  large  property  is 
set  apart  to  be  leased  for  the  benefit  of  His  Majesty,  and  the  fund 
arising  therefrom,  after  deducting  the  necessary  and  proper  ex- 
penses of  managing  the  same,  shall  be  paid  over  to  the  order  of 
the  King.  The  act  requires  that  the  leases  shall  be  made  and  the 
fund  shall  be  so  devoted.  The  covenants  in  those  leases  are  their 
necessary  accompaniments,  and  the  damages  for  their  breach  are 
a  lien  upon  the  funds  arising  from  their  execution  in  the  hands 
of  the  Commissioners.  The  Legislature  so  intended,  and  Karae- 
hameha  V  consented  to  it,  and  his  present  Majesty  is  t>ound  by 
it. 

Having  the  fund  arising  from  the  leases,  His  Majesty  must 
bear  the  burthen  which  comes  from  the  breach  of  their  covenants. 
If  it  were  understood  that  such  covenants  could  not  be  enforced, 
the  proceeds  of  tae  leasing  of  Crown  Lands  would  be  much 
diminished. 
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The  payment  of  the  damages  in  this  case  must  be  made  out  of 
those  funds  as  they  are  now  or  from  time  to  time  come  into  the 
hands  of  the  Crown  Commissioners,  the  defendants.  Such  pay- 
ment is  part  of  the  '*  necessary  and  proper  expenses  of  managing" 
the  said  iand,  and  must  be  paid  out  of  the  fund.  If  such  funds 
should  be  or  hereafter  come  into  the  hands  of  said  defendants,  to 
the  extent  of  the  money  so  secured,  they  would  be  liable  as  for 
money  had  and  received. 

See  Freeman  vs.  OtiSy  9  Mass.,  272. 

The  liability  of  the  fund  in  these  cases  is  analogous  to  that  of 
towns  and  school  districts  in  Massachusetts  and  New  Yorlc,  of 
municipalities,  of  boards  of  supervisors,  of  the  funds  of  estates  in 
the  hands  of  trustees  and  personal  representatives,  in  the  absence 
of  misconduct  or  of  personal  agreement  to  pay.  The  liabiiity  of 
trustees  and  administrators  on  their  personal  agreements  in  mat. 
ters  of  the  estate  or  trust  arises  justly,  because,  having  the  estate 
or  property  in  hand,  it  is  their  own  fault  if  they  agree  to  more 
than  is  warranted.  Many  such  cases  are  cited  by  the  defendants* 
counsel,  but  are  not  in  point. 

See  Cronan  vs.  Coiling ^  99  Mass.,  334. 

The  judgment  entered  is  against  the  fund,  either  by  direct  ac- 
tion against  the  town  or  city  or  county,  or  by  judgment  against 
the  agent,  to  touch  only  the  fund  in  the  agent's  hands. 

See  lulham  vs.  West  Brookfieldy  9  Allen,  1 ;  Eaton  vs.  Bell,  h 
B.  &  Aid.,  34  J  Atkin  vs.  Sawyer j  1  Pick.,  361 ;  Todd  vs.  Birdsallj 
Cowp.,  260;  Bum  ford  vs.  Woody  13  Mass.,  192;  Duntzvs.  DuntZy 
44  Barb.,  459;  Haight  vs.  Sahely  30  Barb.,  218;  Conrad  vs. 
Ithaca,  16  N.  Y.,  158  ;  People  vs.  Van  Vechton,  16  Johns,  59  ; 
Uthwatcvs.  ElkinSy  13  M.  <&  W.,77U;  FurnivaU  vs.  Coombes,  6 
M.  AG.,  736. 

The  last  two  cases  are  relied  on  specially  by  defendants'  coun- 
sel, but  are  not  in  point,  for  the  agents  failed  to  bind  those  whom 
they  assumed  to  represent. 

See  also  Richardson  vs.  Harding,  2  Hawn,  433. 

To  prevent  any  question,  though  scarcely  necessary,  we  think 
the  judgment  should  be  amended  by  adding  thereto  the  words, 
"to  be  collected  out  of  the  funds  now  in  the  hands,  or  which  may 
hereafter  come  into  the  hands,  of  the  defendants  as  Commission- 
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era  of  Crown  Lands."  At 
be  done  upon  motlun  In  tti 
The  decree  of  the  Court 
Attorney-Qeneral  Nettmc 
A.  S.  HarttceU,  for  defe 
Honolulu,  June  12,  188i 


D.  W.  LUHA  and  WI 

Exceptions  t 


■     JUDD,  C.  J/J   ] 

After  death  of  decedent,  his 
cultivate  a  crop  of  kalr> 
'  of  decedent. 

Held  that  Luha  was  not  es 
the  purctiatier  of  the  Ian 
resentationa  of  Luha  to 
the  widow,  If  she  did  U' 
crop,  is  not  estopped  to 

Exceptions  overruled. 

Opinion  op  t 

This  is  an  action  to  re< 
planted  on  a  parcel  of  lane 
ing  to  the  estate  of  W.  Mt 
ilia  widow,  now  the  wife  < 
other  plalniiST}  on  it  to  [>li) 
The  land  was  sold  by  the 
Court,  to  pay  decedent's  o 
tloneer  with  the  crop  o/  k 
widow  did  not  relea^^e  hei 

The  verdict  of  the  jury 
fur  Mr.  Holt  $tt6  66. 


LUHA  M.  HOLT. 

The  case  comes  to  us  on  exceptions  frum  a  refusal  to  grai 
trial  on  the  f^rouml  that  the  verdict  la  contrary  to  the  evic 

Ad  eatoiipel  was  claimed  agalost  the  ptaintlfl^.  Th 
charged  the  jury  that  Luha  was  not  estopped  to  claim  hU 
the  crop  or  kalo  from  the  purchaser  of  the  land  if  he  um 
from  converaations  with  Luha  the  exact  circumstances  of  t 
II  Fernandei  was  misled  by  minrepresen  tat  ions  of  Lulm  to 
that  he  was  buying  the  crop,  then  he  was  estopped.  Thi 
laid  down  by  the  Court  in  not  excepted  to.  There  was  e 
which  went  to  the  Jury  that  Luha  had  told  Fernandez  all  i 
In  reference  to  his  planting  and  cultivating  the  crop,  and  a 
not  act  In  ignorance.  So,  in  respect  to  the  Holt  claim 
third  of  the  other  half  of  the  crop,  the  Court  held  that 
Holt-,  prior  to  her  marriage,  had  conseJted  to  the  sale  of  t 
erty  with  the  crop,  they  would  be  estopped  to  claim  It  no' 
testimony  on  this  point  was  confilcling,  but  there  was  < 
upon  which  the  Jury  were  entitled  to  find  aa  they  did. 

We  therefore  overrule  the  exceptiooa. 

C.  W.  Athford,  for  Luha. 

Kinney  &  Peterton,  for  Holt, 

A.  liona.toT  defendant. 

Honolulu,  June  1&,  1685. 


"W.  H.  CtJMMINGS  V8.  T.  J.  MoCROSSON. 
Appeal  from  Decibios  op  McCully,  J. 

Aprii,  Tebm,  1885. 
JDDD,  C,  J.  i  McCOLLY  and  Austin,  JJ. 

A  bill  to  set  aside  a  sale  of  shar^  ot  etock,  alleged  to  have  b( 
under  fear  and  duress,  dismissed  ;  the  evidence  la  suppi 
bill  being  extremely  Improbable. 

I>ecree  afilrmed. 

Opinion  of  the  Coubt,  by  Judd,  C.  J. 
This  is  a  bill  in  equity  to  declare  null  and  void  an  alli 


sdo  afru 

toplaintftf  of  SO  shares  of  stock  I 
and  also  plainliff's  promissory 
money. 

The  bill  alleges  that  on  the  13 
the  enffineerof  the  plantation, 
plantation  with  the  plaintiff,  tl: 
sisted  that  the  plaintiff  sboulci  1 
of  the  company,  then  held  by  < 
That  plaintiff  declined  to  purch: 
revolver  (roin  his  pocket  and  poi 
to  shoot  him  unless'he  gave  d 

t6,000,  and  plaintiS  then  fearing  and  believing  that  defeodant 
would  carry  his  threat  to  shoot  into  execution,  and  while 
volver  was  so  pointed  at  him  the  plaintiff  did,  under  St 
duress,  make  out,  liign  and  deliver  to  defcDdant  a  promisso 
for  $(i,000,  jiayable  In  thirty  days,  and  defendant  delivered 
writing  to  the  effect  that  he  had  sold  to  plaintiff  50  sti 
Beciprocity  Sugar  Company  stock  for  the  sum  of  $6,000,  I 
Dot  deliver  the  stock. 

Upon  a  full  examination  of  the  testimony  taken  we  are 
opinion  that  the  averments  of  the  bill  are  not  sustained. 

The  story  is  extremely  improbable  that  plaintiff,  who 
that  he  himself  wrote  out  this  note  and  this  bill  of  sale,  w 
under  the  fear  of  his  life  at  the  point  of  a  pistol,  which  wi 
leveled  at  him  during  the  whole  interview  by  defendan 
when  d(^fendant  signed  the  bill  of  sale. 

The  conduct  of  Mr.  Sheldon,  the  plaintiff's  corroboratii 
Dess,  as  detailed  by  himself,  is  so  unlike  the  way  ordinal 
would  acton  hearing  that  a  friend's  life  was  being  threats 
to  make  us  discredit  his  testimony.  The  subsequent  f 
mariner  toward  each  other  of  plaintiff  and  defendant  fo 
days  after  this  transaction  is  also  strong  proof  that  theetorj 
bill  is  a  fabrication. 

We  think  the  Vice-Chancellor  was  right  in  dismissing  t 

Decree  Hii-idiiiiMl. 

K  PreHon,  for  plaintiff. 

A.  S.  Hartwell,  for  defendant. 

Honolulu,  April  16,  1885. 


McCROSSON  vt.  CUMMINGS. 


T.  J.  McCROSSON  vs.  W.  H.  CUMMINQ 

Exceptions  to  Rulings  op  Austin,  J. 

April  Tbbm,  1885. 

JuDD,  C.  J. ;  McCoLLY  and  Austin,  JJ 

In  an  action  tor  malicloua  prosecution  it  is  not  necessary 
tlie  criminal  cliargc  before  a  mogiHtrate,  on  which  I 
based,  resulted  in  an  acquittal ;  it  is  enougli  it  the  chi 
continued  by  the  prosecution,  the  rule  being  that  thi 
must  have  come  to  attend,  whatever  l>e  the  form  of 
tion. 

Opinion  of  the  Couet,  by  Judd,  C.  J 

The  case  comeR  to  us  on  exceptions  by  the  derendai 
refusals  of  the  Court  who  tried  th«5  case  to  direct  the 
queiited. 

The  action  was  Case  for  malicious  prosecution,  thi 
averrinf:  timt  on  the  17th  «f  January  tasl,at  liana,  Islu 
lbedefenddDtmuliciously,eIc.,and  without  probable ci 
the  plainlifr  to  be  imprisoned  on  a  fal.->e  charge  that  p 
committed  the  offeniieof  using  threatening  language  to 
ant,  and  cau^ted  him  to  bearrerjted  and  brought  before  i 
Justice,  whereupon  he  was  admitted  to  bail  to  appear  i 
of  January,  pursuant  to  the  condition  of  bi:^  bond,  and  I 
appeared  before  said  Dl^lriyt  Jn^lice  and  the  defend: 
appear  to  prosecute  said  charge,  and  thereupon  the  | 
orderot  said  District  Justice,  was  discharged  on  ther^aid 

The  evidence  is  that  the  Deputy  aheiitf  stated  to 
that  he  had  no  evidence  in  supiiort  of  the  charge,  an 
entera  discontiauance,  which  was  allowed  and  the  pi 
din  missed. 

It  is  claimed  on  behalf  of  (he  defendant  that  the  evi 
Dot  sustain  the  allegation,  and  that  the  Court  should  ha 
the  jury  to  find  fur  the  defendant 

la  the  variance  material  ?    We  think  not    The  sti 
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the  Depnty  Sheriff,  who  had  chaise 
Court,  that  he  had  no  evidence  in  : 
atiked  to  enters  discontJnuHDce,  m 
either  of  (he  failure  of  the  defenduni 
charge,  or  hie  unwlllingne.'w,  if  pre:^ 
the  plaintiff.  On  thia  the  Diatriet 
ance  and  di.^missed  the  plaintiff.  '. 
from  the  allegatioo  that  the  "plai 
complaint."  The  legal  effect  wouli 
comphiint  was  diist'ontinued,  a  nol 
plainliff  dl:M:h(ireed  or  disinWed. 
proBecutiun  abandoned  it  and  the  pr 

But  it  h  further  urged  thaladi 
not  H  HuQlcient  ending  of  the  prior  si 

The  Court,  in  Stone  vs.  Hutchinsi 
the  rule  requiring  it  (o  be  shown 
mioaled  in  an  aiqulttftl  waa  foundei 
not  be  made  evident  otherwise  that 
been  convicted  ;  and  if  he  had  been 
that  the  nctudatlon  was  nut  fal^. 
was  withdrawn  on  term:^  conrseDted  ' 
surrender  of  certain  papers  he  then 
the  language  used  by  the  Court  m 
view  that  the  ca-se  mast  be  shown  t( 
lute  acquittttl,  they  are  obiCer  dicta 
case  then  under  consideration. 

Cooley  on  Torta,  p.  IS7,  says;  " 
proaegai  by  the  proseiuling  oIHcer 
been  made  a  que-^tion.  lo  some  c 
was;  t>ut  other  ca^s  hold  the  contr 
eeeiuri  to  be  that  the  techoiial  prere 
ular  pro^ei^ution  be  di.iposed  of  in  au 
be  revived,  and  the  prosecutor,  if  hi 
to  a  new  oue." 

In  the  case  of  Cardival  v».  Smith, 
"But  if  it  (the  proseculioii)  is  coiuio 
Idtnite  who  has  Jurisdiction  only  ti 
record,  utating  that  the  cuuiplalua 
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and  it  was  thereupon  ordered  that  ikhe  accused  be  discharged,  is 
equivalent  to  an  acquittal."  Citing  Sayles  vs,  Briggs,  4  Met,  321 
and  326. 

<<  So  if  the  accused,  after  being  arrested,  is  discharged  by  the 
Grand  Jury's  finding  no  indictment,  that  shows  alegal  end  to  the 
prosecution."  See  Morgan  vs,  Hughes,  2  T.  R.,  225 ;  Ireeman  va, 
Arkell,  2  B.  A  C,  494;  Mitchell  vs.  Williams^  11  M.  A  W., 
206 ;  Bacon  vs.  Waters,  2  Allen,  400.  '•  And  if  the  prosecutor, 
after  procuring  the  arrest,  fails  to  outer  any  complaint,  this  with 
the  attending  circumstances  is  sufiQcient  to  be  submitted  to  the 
Jury  as  evidence  of  want  of  probaUe  cause."  Cases  mainly  not 
accessible  to  us  are  cited  in  support. 

In  Cardival  vi.  Smith  the  Court  held  that  the  failure  of  aplaint- 
iflf  to  enter  in  Court  the  writ  in  a  civil  action,  on  which  he  has 
maliciously  and  without  probable  cause  procured  the  arrest  of  the 
defendant,  is  such  a  final  determination  of  the  action  as  to  enable 
the  defendant  thereupon  to  sue  him  for  a  malicious  prosecution. 

In  Brown  vs.  Randall,  36  Conn.,  56,  the  Court  held  that  it  is 
not  necessary,  to  sustain  an  action  for  malicious  prosecution,  that 
the  plaiintlff  should  have  been  acquitted  on  the  criminal  proceed- 
ings. It  is  sufficient  if  the  plaintiff  was  discharged  without  a 
trial,  by  a  withdrawal  or  abandonment  of  the  prosecution,  not 
made  at  his  request  or  arrangement  with  him,  if  the  jury  shall 
find  on  the  whole  evidence  that  there  was  want  of  probable  cause. 

See  also  Stanton  vs.  Hart,  27  Mich.,  588.  Here  a  discharge  on 
nolle  prosequi,  after  efforts  to  procure  a  trial,  was  held  a  sufficient 
termination  of  the  suit.  <<The  action  for  malicious  prosecution 
lies  whenever  the  proceeding  has  come  to  an  end,  whatever  may 
be  the  form  of  its  termination." 

We  ttiink  that  the  above  citations  are  sufficient  authority  for 
our  holding  that  the  ruling  below  was  correct. 

And  it  makes  no  difference  that  the  proceeding  in  this  case  was 
upon  affidavit  of  the  defendant  (if  such  indeed  wiis  made)  charge 
lug  plaintiff  with  having  used  threatening  language,  and  the  mag- 
istrate had  Jurisdiction  only  either  to  discharge  plaintiff  or  order 
him  to  give  a  bond  to  keep  the  peace. 

In  Dennis  vs.  Ryan,  65  N.  Y.,  385,  the  Court  held  that  where 
49 
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one  makes  a  false  and 

means  thereof  procure 

Is  no  defence  to  an  act 

accusation  did  not  alh 

tbe  indictment  or  any 

We  thioli  tiie  excep 

A.  S.  HartwtU,  for  ] 

E.  Preston,  for  defei 

Honolulu,  June  15, 


MRS.  A. 
Appeal  sbom  ' 


Jddd,  C. 

An  easement  by  user,  ai 
from  date  of  the  aw: 
award  i  if  it  Is  base< 
from  a  time  anteced 

There  may  be  a  gate  ai 
riglit  to  close  the  w 

Opinion  oi 

Appeal  from  the  O 
The  plaintiff  Is  the  o 
based  on  Land  Comn; 
HoDolulu.  It  is  an  m 
is  access  to  it  now  by 
buildings,  of  about  th 
eatitled,  by  prescripti< 
feet  wide,  which  has 
building  placed  there  1 
The  plaintiff's  pale 
based  on  Land  CommL 


SWAN  vs.  COLBtJBN. 

14,  1852.  The  defendant's  patent  is  dated  April  17,  18i 
1,645,  based  on  Land  OommisBioD  Award  No.  670,  date 
10,  1849. 

Sa  far  as  the  relation  of  dominant  and  servient  estates  ' 
menU)  established  by  user  depends  on  a  paper  title,  they  i 
held  to  run  from  the  date  of  award  in  the  case  of  grants  n 
award,  and  not  from  the  date  of  Boyal  Patents  subse' 
issued,  based  on  the  award.  See  the  Act  to  provide  for  i 
solution  of  the  Board  of  Commissioners  to  Quiet  Land  TI( 
proved  July  20, 1854,  found  on  page  415  of  the  Civil  Code, 
in  Sec.  2,  enacts  that  any  award  of  the  Land  Commission, 
pealed  from  within  ninety  days,  "  «  *  shall  be  a  gi 
sufficient  title  to  the  person  receiving  such  award,  and  sb 
nish  as  good  and  sufficient  a  ground  on  which  to  main 
action  for  trespass,  ejectment  or  other  real  action,  as  If  tht 
ant  had  received  a  Boyal  Patent  for  the  same.  See  als( 
t«.  Minister  of  Interior,  S  Hawn.,  783.  The  defendant's 
died  in  1869,  the  defendant  and  his  co-devisee  being  then 
of  the  ages  of  ten  and  seven  years  respectively; 

Assuming,  for  the  present,  that  the  kind  of  user  which 
cient  to  establish  an  easement  of  a  right  of  way  existed  fi 
year  1862  to  1869,  seventeen  years,  and  thereafter  dur 
minority  of  tbe  devisees,  and  after  they  arrived  at  mf^ori 
three  or  four  years  ago,  when  this  obstruction,  a  small  bi 
was  placed  in  the  way,  we  are  asked  to  consider,  then,  \ 
the  progress  of  the  user  is  suspended  through  the  minorit; 
heir  or  devisee,  whether  the  time  before  such  suspension 
brought  forward  and  added  to  the  time  running  after 
finally  whether  twenty  years  is  required  to  complete  a  i 
oser  in  this  Kingdom. 

In  Booke  vs.  Nicholson,  1  Hawn.,  288,  the  Court  held 
would  not  be  reasonable  or  necessary  to  require  twent< 
continuous  use  to  create  a  prescriptive  right  of  way  in  th 
try,  saying  that  to  go  back  twenty  years  would  Indeed' 
into  the  region  of  chaos.  This  case  was  heard  in  16 
have  gone  back  to  the  year  1836  would  indeed  have  bee 
to  a  time  prior  to  establishment  of  rights  as  regulated  by 
law.     And  the  Court  held  that  proof  of  a  user  since  1 
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date  of  the  orgaaization  o 

as  a  good  fouDdatloa  for 

quote  in  reply  to  the  posil 

the  user  could  be  counted 

or,   as  we  have  already  said,  from  the  award.     The  plainlil^ 

Booke,  had  only  received  a  patent  for  his  land  in  1849,  but  the 

Court  considered  that  his  user  from   1839,  when  he  obtained  ■ 

lease  from  the  King  and  Premier,  was  to  l>e  reckoned  in  the 

time  he  was  acquiring  rights. 

A  grant  of  the  land  by  the  Government,  by  what  is  called  a 
kuleana  award,  may  well  be  considered,  for  the  purpose  of  deter- 
minlDg  appurtenant  rights,  to  l>e  the  confirmation  of  an  equitable 
right  previously  existing  in  the  grantee,  and  for  this  purp(»e, 
therefore,  proof  of  user  may  run  from  a  time  antecedent  to  the 
granting  of  the  award.  This  was  so  held  In  Booke  vi.  Nicholton, 
as  quoted  above. 

There  is  satisfactory  evidence  before  ua  that  there  was  a  user 
of  way,  as  claimed  by  the  plalntifT,  since  the  year  1846.  Over 
twenty  years  would  have  elapsed  f>rIor  to  the  death  of  Kaloa 
Pakohana,  and  the  right  of  way  would  be  established  by  pre- 
scription. 

In  this  view  it  will  not  be  necessary  to  consider  now  the  qnee- 
tion  whether  the  time  of  prescription  was  suspended  during  the 
minority  of  the  devisees,  or  whether,  in  that  case,  the  time  <tf 
previous  user  should  be  added  to  the  following  period,  or  the 
whole  time  must  be  made  after  the  minority  of  the  heirs  or  dev- 
isees had  passed,  concerning  all  which  questions  we  have  foond 
the  authorities  are  conflicting. 

The  principal  evidence  relied  on  to  rebut  the  proof  of  user,  is 
that  of  a  gate  set  up  and  maintained  by  Pakohana.     But  there 
may  be  a  gate  across  a  private  way  without  an  assertion  of  a  right 
to  close  the  way ;  and  such  appears  to  be  the  state  of  facta  i 
case.  The  gate  was  only  closed  at  night,  and  this  for  tbepuri 
excluding  wandering  sailors  and  drunken  persons  from  I 
terior  close.     There  is  no  satisfactory  evidence  that  Pah 
attempted  to  exclude  the  tenants  of  plaintiff's  premises, 
was  a  gate  also  In  Rooke  vt.  NlchoUon,  but  it  was  not  consi 
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to  be  a  claim  to  bar  lawful  egress  to  and  egress  from  the  prem- 
ises entitled  to  the  enjoyment  of  the  way. 

We  confirm  the  judgment  made  by  the  Board  of  Commission- 
ers for  the  plaintiff. 

W.  B.  CasOey  for  plaintiff. 

A.  S.  Hartwell,  for  defendant. 

Honolulu,  June  15,  1885. 
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affeaii  from  the  chancellor. 

April  Term,  1885. 

JuDD,  C  J.^  MoCuLLY  and  Austin,  J  J. 

The  foreclosure  of  a  mortgage  on  a  sugar  plantation  decreed ;  and  the 
mortgage  held,  by  its  terms,  to  cover  advances  made  for  carrying 
on  the  plantation. 

Decibion  of  the  Full  Court. 

Upon  a  careful  examination  of  this  case  we  are  of  the  opinion 
that  the  decision  of  the  Chancellor,  dated  March  12,  1885,  should 
be  sustained,  and  we  adopt  the  same  so  far  as  the  Macfarlane 
mortgage  is  concerned,  but  passing  no  opinion  here  on  the  Ken- 
nedy mortgage.  On  the  first  point  passed  upon  by  the  Chancellor, 
as  to  Macfarlane's  lien  upon  the  original  lease  of  the  land  of  Heeiai 
we  would  likewise  sustain  his  Judgment  thereupon,  but  this  point 
was  abandoned  by  plaintiff  at  the  hearing. 

The  decree  made  below  is  afiSrmed. 

A.  S,  HartweUy  for  plaintiff. 

K  M.  Hatch,  for  Macfarlane  &  Co.  and  Alex.  Kennedy. 

Honolulu,  May  23,  1885. 

DlX^IBION  OF  THE  CHANCELLOR,   APPEALED  FROM. 

(1)  The  bill  sets*  forth  that  the  plaintiflTs,  on  the  16th  August, 
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1888,  took  a  mortgage  frot 
pany,  a  corpomtioD  establis 
California,  upon  all  the  pr< 
PlantatioD,  to  secure  the  n 
vith  interest  eemi-annuall; 
been  advanced  by  plaintiffs 
the  semi-annual  interest  (S2 
has  not  been  paid.  (3)  That 
to  the  three  following  mortt 
Alexander  Kennedy  to  H.  I 
1879,  and  now  by  success!^ 
defendant;  second,  from  J. 
to  H.  Macfarlane  &  Co.,  di 
a  mortgage  from  J.  McKi 
September  24,  1881.  (4)  '! 
Hove  that  the  last  mortg^e 
lent,  etc.  (5)  That  at  the  d 
to  H.  Macfarlane  &  Co.,  Mc 
and  plaintiffs  cannot  ascerta 
Bolutlon  of  said  partnership 
In  this  island  was  at  Heeia, 
in  fact.  (6)  That  said  mor 
to  H.  Macfarlane  &  Co.,  v, 
Macfarlane  A  Co.,  and  for 
the  said  mortgage  was,  amc 
the  Ahupuaa  of  Heeia  fro 
Eeague,  and  by  a  subseqi 
extended  for  the  period  of  1 
That  after  the  date  of  the 
before  the  date  of  mortgai 
cancelled  with  the  knowl 
Co.,  by  a  written  agreen 
corded ;  that  a  new  lease  of 
to  the  Heeia  Plantation  Cor 
the  term  of  22  years  commt 
by  H.  Macfarlane  &  Co.  losi 
land  of  Heeia. 
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1.  The  bill  prays,  for  an  account  of  what  is  due  plaintiffs,  prlo- 
cipal  and  interest,  on  their  mortgage. 

2.  That  in  default  of  payment  the  Heeia  Sugar  Plantation 
Company  may  be  foreclosed  of  their  equity  of  redemption  in  the 
mortgaged  premises. 

8.  That  all  said  mortgages  may  be  marshalled  in  the  order  of 
their  priority  and  an  account  taken  of  what  is  due  on  each. 

4.  That  the  mortgage  to  Kennedy  may  be  decreed  to  be 
fraudulent  and  void. 

5.  That  H.  Macfarlane  &  Co.  have  no  lien  or  security  upon  the 
said  lease  of  the  Ahupuaa  of  Heeia. 

6.  That  the  said  mortgage  of  H.  Macfarlane  &  Co.  is  a  v^lid 
security  only  to  the  extent  of  moneys  advanced  by  H.  Macfarlane 
A  Co.  to  said  John  McKeague  and  Alexander  Kennedy. 

7.  And  for  process  and  general  relief. 
The  bill  is  dated  July  3,  1884.     On  the  23d  July,   John  Mc-  :^; 

Eeague,  by  his  guardian  T.  A.  Lloyd,  was  made  a  party  defend- 
ant to  this  action,  on  the  ground  that  by  a  decree  of  this  Court  in 
a  former  case  McKeague  is  entitled  to  <a  certain  equity  in  the 
property  involved  in  this  controversy. 

The  defendant  C.  M.  Cooke  submits  to  such  order  of  the  Coari 
as  may  be  made. 

The  defendant  Kennedy  says  that  he  dissolved  his  copartner- 
ship with  McKeague  at  the  time  of  his  sale  to  him  of  his  interest 
in  the  plantation  for  $54,500,  and  that  the  mortgage  in  question 
was  given  him  to  secure  part  of  the  purchase  money  and  was  not 
intended  as  a  fraud  upon  any  one  ;  that  the  Heeia  Sugar  Planta- 
tion Company  purchased  the  premises  from  McKeague  with  full 
knowledge. of  respondent's  mortgage,  and  assumed  payment  of 
same,  and  that  plaintiffs  had  full  knowledge  of  said  mortgage  be- 
fore making  any  advances,  and  took  their  mortgage  subject  to  re- 
spondent's mortgage,  and  plaintiffs  have  made  payment  of  one 
note  of  $5,000,  secured  by  said  mortgage,  and  as  to  other  matters 
they  are  either  denied  or  respondent  has  no  knowledge  of  them. 

George  W.  Macfarlane  and  Henry  B.  Macfarlane,  of  the  firm 
of  G.  W.  Macfarlane  &  Co.,  make  answer  and  say  they  are  wrongly 
impleaded  asH.  Macfarlane  &  Co.;  that  they  are  ignorant  of  thQ 
matters  set  forth  in  the  1st  and  2d  allegations  of  the  bill ;  an4 
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that  the  mortgage  made  t 
farlane  was  by  him  asslgi 
let  day  of  Augiut,  A.  D. 
them,  to  secure  which  tht 
carry  on  the  plantation  of 
vancea  were  bo  made  unti 
after  H.  Macfarlane  conti 
and  acted  as  bis  agent  un 
transferred  the  agency  an 
fariane  A  Co.,  of  which  fii 
end  that  O.  W.  Macfarlat 
under  the  mortgage  to  Mi 
the  SOth  June,  1882,  on  v 
666.81,  of  which  $40,000 
DOW  due  and  owing  with 
plantation  having  passed 
Plantation  Company,  a  r 
Bpondents  advanced  mone 

tatioD  until 

over  and  above  the  amoui 
and  that  this  amount  was 
on  the  transfer  of  the  agei 
their  said  mortgage  inclu< 
Bishop  and  wife  to  McKe 
new  lease  to  the  Heeia  8u 
first  lease  to  McKeague  hi 
consented  to  the  cancellat 
Sugar  Company  had  no  pe 
The  flrsl  question  raisec 
1881,  to  H.  Macfarlane  A 
of  the  Ahupuaaof  Heeia 
of  this  land,  Mrs.  C.  R.  1 
Btrument  in  writing  and  i 
extended  to  John  McKe: 
thirteen  years  from  the  1 
by  its  terms  expire  natil  < 
recites  this  lease  In  the  i 
after  the  Heeia  Sugar  Fla 
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chased  the  plantation  from  McKeague  a  new  lease  was  obtained 
by  it  for  twenty-two  years  from  the  1st  October,  1882,  at  an  in- 
creased rental.     This  lease  is  dated  the  29th  January,  1883. 

It  was  admitted  by  counsel  for  respondents  that  this  new  lease 
is  not  within  the  Macfarlane  mortgage.  But  it  is  contended  that 
as  Macfarlane  paid  the  increased  rent  under  the  new  lease,  and  as 
the  cancellation  of  the  lease  covered  by  his  mortgage  is  on  record, 
be  was  bound  by  the  notice  thus  acquired  and  it  amounts  to  a 
consent  and  ratification  of  the  whole  transaction.  The  evidence 
shows  that  Macfarlane  did  not  know  of  the  cancellation  of  the  old 
lease  or  the  making  of  the  new  lease  at  the  time  they  were  exe- 
cuted, but  heard  of  them  afterward.  I  think  that  Macfarlane's 
payment  of  rent  on  the  new  lease  is  not  to  be  taken  as  a  consent 
that  he  should  lose  his  security  on  the  old  lease.  He  paid  this 
rent  as  agent  of  the  plantation  and  as  one  of  its  ordinary 'disburse- 
ments, not  as  mortgagee  in  possession.  The  title  of  the  lessee  was 
in  him  by  way  of  mortgage  and  he  did  not  sign  the  agreement  of 
cancellation  which  would  be  necessary  to  divest  him  of  title.  In 
the  decree  of  foreclosure  the  Macfarlane  mortgage  is  to  be  held  to 
cover  the  old  lease  of  1866  and  its  renewal  r>f  the  1st  October, 
18(59,  but  not  the  new  lease  of  January  29,  188B'. 

The  next  point,  and  one  of  more  difficulty,  is  whether  the  ad- 
vances made  by  H.  Macfarlane  &  Co.  to  John  McKeague  after 
Kennedy  sold  out,  or  to  the  Heeia  Sugar  Plantation  Company  after 
their  purchase  from  McKeague,  as  well  as  advances  made  by  G. 
W.  Macfarlane  &  Co.,  subsequent  to  the  transfer  of  the  agency  to 
that  firm,  are  covered  by  the  mortgage  to  H.  Macfarlane  &  Co. 

PI.  Macfarlane  testifies  that  the  account  and  agency  of  the  plan- 
tation was  on  August  1,  1881,  transferred  to  G.  W.  Macfarlane  <Sb 
Co.,  of  which  firm  he  became  a  member  July  1,  1881 ;  also  that, 
though  the  date  of  the  assignment  of  the  mortgage  appears  to  be 
"1st  day  of  August,  1881,"  it  was  in  fact  executed  on  the  21st 
day  of  July,  1883,  and  the  date  in  the  instrument  was  changed  to 
«  1st  day  of  August,  18»1."  This  also  appears  by  an  inspection  of 
the  instrument.     It  was  recorded  after  this  suit  was  begun. 

No  question  is  made  as  to  the  assignability  of  the  Macfarlane 
mortgage.     It  runs  in  the  habendum  clause  to  the  mortgagee  H. 

50 
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Maefarlane  "doing  buflineas  tu 
executors,  admin  is  tra  tors  and  i 

It  wua  DDt  assigned  until  t 
days  after  llie  execution  of  tb< 
Co.,  the  piaintiffs. 

Tliis  view  is  furtlier  sustai 
August,' 1883,  between  Henri 
Sugur  Plantation  Corupany,  by 
pany,  as  grantee  of  tlie  mortgf 
gallons  in  the  mortgage  as  to 
waives  the  breathes  of  condit 
payment  of  the  mortgage  to  20 
no  demand  shall  be  made  unti 
of  covenant  and  condition  are 
to  pay  the  amount  of  the  mor 
year  from  dute.  This  instrum 
Honry  Macfurlane  of  H.  Macf 
that  iate  date  H.  Macfarlnne, 
exercisjed  ownership  of  Ibis  m' 

A^j  regards  advances  made  u 
sold  out  to  the  Hcela  Sugar  PI 
vances  made  to  the  origi  mil  iu< 
title  are  properly  covered  by  th 
raise  the  question  whether  the 
coinpelied  to  advance  money, t 
Bold  U)  parties  in  whom  he  hi 
having  t>een  advanced  to  the 
pended  in  carrying  nn  the  pi 
ailuw  a  sulwequent  mortgage 
grantee  of  tlio  original  mortga^ 
of  the  agreement  of  the  20th  P 
it,  at  the  instance  of  Orinbai 
agency  of  the  plantation  and 
debt  over  $40,000,  amounting 

Tho  validity  usdcr  the  stal 
mentof  the  morlgiige  i^  not  prr 
a  case  decided  in  this  Court  .•* 
Vi.  J.  K.  Akina,  in  1878,  Dot  n 
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meiit  of  a  mortgage  o(  real  estate,  accompanied  by  endc 
of  mortga^  note  and  delivery  of  mortgage  deed,  ie  iioi 
by  ourstatute  of  frauds,  which  omits  an  important  aectlc 
original  act  of  Charles  II. 

The  question  is  not  whether  G.  W.  MacffM'l&no  ^  Co.  ( 
close  the  mortgage  for  money  advanced  by  H.  Macfarls 
subsequent  assignment,  dated  July  21, 1663,  would  makei 
clear.  The  real  question  In  whether  the  mortgage  is  sec 
such  advances  as  another  firm,  of  which  H,  Macfarlane 
member,  succeeding  to  the  agency,  should  make,  and  wl 
can  Ije  questioned  by  a  subsequent  mortgagee  with  notic 
law  cited  by  counsel  for  plaiutlfTs  with  respect  to  sureties  i 
in  my  opinion,  apply. 

The  strict  rule  which  releases  a  surety  upon  a  deviat 
the  contract  doea  not  apply  here. 

The  money  paid  out  by  G.  W.  Macfarlane  &  Co.  was  pa 
pursuance  of  Ihe  mortgage  for  future  advances,  so  I  thi 
plaintiffs  cannot  now  question  it, 

In  Jones  on  Mortgages,  Vol.  I.,  Sec.  873,  the  author  sa 
the  nM)rtgage  contains  enough  to  show  a  contract  between 
ties,  that  It  U  to  stand  as  a  security  to  the  mortgagee  for 
debtednesa  as  may  arise  from  the  future  dealings  bet» 
parties,  it  is  sufttcient  to  put  a  purchaser  or  incumbrancer 
qalry,  and  If  he  fails  to  make  it  he  is  not  entitled  to  prot 
a  bona  fide  purchaser."  It  cannot  be  said  that  Grfnbau 
did  not  know  that  G.  W.  Macfarlane  &  Co.  had  advai 
money.  They  paid  this  firm  through  the  Heeia  Compan; 
advances  made  over  and  above  the  sum  secured  by  the  m 
and  as  Junior  incumbrancers  took  their  mortgage  aubjei 
Macfarlane  mortgage. 

Joneii,  Sec.  37t>,  says  that  "the  agreement  under  w 
vances  to  a  certain  amount  are  to  be  made  need  not  be  ir 
to  be  binding  and  effectual  against  subsequent  liens."  S 
by  Xew  Jersey  and  Pennsylvania  cases  not  accessible, 
agreement  must  be  made  contemporaneous,  and  no  subseq 
agreement  can  make  a  mortgage  to  secure  future  advanci 
ual  in  preference  to  a  junior  incumbrance.  TruaeoU  n 
6  N.  Y.,  149,  and  HaU  va.  Crouse,  13  Hun,  657.     This  1 
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is  authority  that  "  parol  evidcDce  b  adr 
mort^Hge  was  given  to  secure  future  a( 
party  nut  named  in  the  mortgage." 

To  apply  these  principles  to  the  case  al 
question  i^  certainly  definite  as  to  the  am 
the  time  within  which  they  are  to  be  i 
slated  to  be  the  furnishing  and  carrying  i 
It  is  unessential  to  a  subsequent  morlgagt 
advanced  by  the  original  mortgagee  or  b; 
agency  of  whkh  the  orfgiual  mortgHgee 
neither  the  mortgagor  nor  his  assigns  cou 
to  see  how  the  subsequent  mortgagee 
equity.  He  tooli  his  mortgage  with  kno 
which  the  prior  mortgage  was  given,  ai 
thai  the  money  was  advanced  by  peraouf 
inai  mortgage. 

I  know  of  no  principle  of  law  or  equit 
allowed  to  take  advantage  of  such  a  fact 
must  do  equity.  In  Joalyn  vs.  Wyman, 
that  "although  a  mortgage  cannot,  by 
tinued  In  force  as  security  for  a  new  ini 
within  the  terms  of  its  condition,  yet  if 
been  made,  and  money  has  been  advance 
by  the  mortgagee  to  the  mortgagor,  a  coi 
the  latter,  or  one  who  has  taken  a  coe 
knowledge  of  the  facts,  in  obtaining  a  i 
morlgage  for  the  mortgtigee."  The  Cui 
trary  to  equity  to  allow  thltt,  as  it  is  in  di 
agreement.  See  also  a  similar  case,  Ston 
and  the  Court  here  say  that  a  court  of  e< 
person  to  deprive  the  mortgagee  of  any 
against  the  mortgagor,  unleess  the  equitab 
distinct  from  and  superior  to  that  of  the  r 
Kq.  Jur,,  Sec.  1053,  n.  3.  See  also  Cr, 
860. 

The  case  of  Taylor  vs.  /%«(,  87  Hun,  4' 
to  this  view.  It  decides  thai  a  mortgage! 
is  valid  for  that  purpose  ouly  to  the  orlgli 
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gagee,  and  it  could  not  by  parol  be  made  to  cover  or  stand  secu- 
rity for  new  indebtedness  to  a  successor  to  the  iBrm.  But  this  was 
a  bill  of  foreclosure  by  the  mortgagee's  administrator  and  does  not 
affect  the  question  whether  a  Junior  mortgagee  can  take  this  posi- 


tion. 


\ 


I  think  that  plaintiffs  having  full  knowledge  that  a  large  pro- 
portion of  the  sums  advanced  under  the  H.  Macfarlane  &  Co.  mort- 
gage was  advanced  by  G.  W.  Macfarlane  &  Co.,  equity  will  not 
permit  them  to  dispute  the  same. 

As  regards  the  Kennedy  mortgage,  it  will  be  governed  by  the 
findings  of  fact  and  of  law  as  made  by  me  in  the  case  of  Mo- 
Keague  vs,  Kennedy,  ante^  347. 

A  decree  of  foreclosure  in  accordance  with  law  and  the  princi- 
ples here  enunciated  will  be  signed  on  presentation,  and  a  refer- 
ence is  hereby  ordered  to  a  master  to  ascertain  the  amounts  due 
on  the  several  mortgages.  I 

A,  S,  HartweU  and  W,  M,  Austin,  for  plaintiffls. 

jF.  M.  Natch,  for  defendants  Kennedy  and  Macfarlane. 

W.  B.  Castle,  for  Cooke. 

Honolulu^  March  12,  1885. 
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M.  S.  GRINBAUM  <fc  Ca  vs.  HEEIA  SUGAR  PLANTATION 

COMPANY  et  al. 

Appeal  FROM  the  Chancellob. 

July  Term,  1885..  . 

JUDD,   C.   J.  ;   McCULLY  AND  PrESTON,   JJ. 

Where  a  mortgagor  failed  to  designate  to  which  of  several  debts  pay- 
ments by  him  to  the  mortgagee  should  be  credited ;  held  that  the 
mortgagee  was  not  bound  to  appropriate  the  payments  to  interest 
due  on  the  mortgage,  but  could  apply  them  to  an  unsecured  debt 
for  advances  made  to  carry  on  the  sugar  plantation,  the  subject  of 
the  moitgage. 

Decree  of  the  Chancellor  Affirmed. 


Opinion  oi 

This  is  an  appeal  by 
from  a  decEttion  of  the 
icg  a  motion  made  on 
decree  of  foreclosure  ai 

Ou  1>etialf  of  the  d( 
plainant's  had  not  ke 
account  of  the  mortga 
for  carrying  on  the  ph 
In  cash  from  the  defei 
moneys  received  in  pa 
or  at  all  events,  cons 
fendant,  to  have  given 
that  purpose. 

Counsel  for  the  defei 
respecting  appropriatic 

The  Court,  however, 
hitherto  taken  of  adop 

The  Court  adopt  th 
Id  hU  decision,  and  afl 

A.  S.  MarlweU  for  t 

/*.  Neumann  and  F. 

Honolulu,  July  31, 
Decibion  of  ti 

This  Is  a  bill  to  forei 
failure  to  pay  the  st 
of  $2,tiflO. 

The  defendant  corpo 
to  answer  and  defem 
stance  that  it  denies 
Bum  of  $2,600  due  t 
paid,  but  avers  the  tru 
gage,  August  16,  1883, 
Interest  became  due,  tl 
110,606  55,  being  proc 
one  of  which  payments 
uary  28,    1S64,  and  t\ 
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ments  first  to  the  Interest  due  upon  the  said  mortgagee,  i 
o[  the  prlncipul  being  then  due ;  and  further  thut  by  thi 
the  said  mortgage,  defendant  is  not  bound  to  malce  any 
meats  to  plaintiffs  until  the  expiration  of  three  yean 
date  ot  the  mortgage,  said  plaintiffs  having  agreed  to  ai 
meats  frnin  the  crops  to  be  raised  upon  said  plantation. 

By  the  mortgage,  the  defendant,  as  a  mortgagor,  cov« 
to  pay  the  $60,000  In  three  years  from  date,  (2)  wit 
semi-annually,  at  nine  per  cent  per  annum ;  (3)  to  pay 
charges  and  assessments  on  the  said  granted  and  assig 
erty,  !is  well  also  on  the  aald  sum  ot  money  or  indebtedr 
by  secured ;  (4)  to  keep  and  observe  the  covenants  and  < 
fn  the  leases;  (5)  to  consign  all  the  sugar  manufacti 
during  the  next  three  successive  crops  to  the  mortgiigee 
that  from  the  proceeds  of  each  of  said  years  crops  ai 
after  deducting  all  commissions,  charges,  freights,  exf 
all  interest  then  due  oa  the  indebtedne-'s  aforesaid, 
gagees  may  deduct  and  retain,  to  reduce  the  secured  d 
000  from  the  crop  of  1883-4,  $15,000  from  the  crop 
$15,000  from  the  crop  of  1685-6,  rendering  the  surf 
mortgagor,  etc. 

The  facts  are  that  from  the  crop  of  1883-4  there  Wi 
proceeds,  after  deducting  moneys  laid  out  and  advance 
on  the  plantation.  The  account  current  of  M.  S.  Grinba 
shows  a  l)alan<'e  against  the  Heeia  Sugar  Plantation  Oo. 
1,  1884,  of  $78,703  20,  or  $18,703  20  overand  above  the 
debt ;  and  on  May  20,  1 884,  when  the  Receiver  was  ap^ 
$75,35(i  90,  or  $15,356  90  over  the  mnrtgiige  debt  In 
to  the  receipts  from  sugars  and  realiiations  from  the  I 
there  was  puid  in  Sau  Francisco,  by  the  defendant  corpi 
plaintiffs,  January  28,  1884,  $3,000,  and  on  April  7,  188 
and  on  April  Id,  1685,  $5,000. 

The  contention  on  behalf  of  the  defendants  Is  that  1 
paid  on  January  28,  1884,  should  lie  appropriated  by  p 
the  interest  to  fall  due  February  16th,  $2,600. 

A  careful  reading  of  the  mortgage  shows  that  it  d 
terms  secure  future  advances.  On  the  other  hand  it  CQ 
agreement  on  the  part  of  the  mortgagees  to  m;ike  these 
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It  was  undoubtedly  the  hope  ai 
and  mortgagees  that  the  procee 
BufOcient  to  pay  all  current  exp< 
was  stipulated  should  be  appi 
fttOfOOO  secured  by  the  mortga^ 
Me.^rs.  M.  S.  Grlnbaum  &  ( 
not  sufficient  tu  carry  on  the  pb 
In  San  Fnincisco,  under  date 
funds  being  deposited  with 
other  improvements  which 
coming  crop,  on  the  plantatio 
drawn  on  thein  for  $10,000,  an< 
with  its  acceptance.  Mr.  Qrl 
personally,  and  it  was  not  pj 
the  President,  and  Hermann  L 
had  paid  two  sums  of  $5,000  ea 
the  running  e^cpenaea  of  the  pi 
of  a  written  contract,  (copy  of  i 
13,  1683,  by  which  Messrs.  Orli 
addition  to  a  sum  of  $30,000) 
current  expeaea  of  running  the 
November  and  December,  188: 
of  Otto  Muser  and  Hermann  L: 
1884. 

I  think  this  makfs  It  clear  tl 
defendant  corporation  that  > 
bound  to  carry  the  plantation  f 
Co.  had  advanced  the  necessar; 
the  plantation,  and  this  with  tl 
sumably  at  the  request  of  the  d 
last  draft  of  $10,000  made  it  C£ 
advance  no  more.  I  think 
above  stated,  (number.  6)  onl, 
to  take  more  than  $30,000  c 
1883-4,  etc.,  towards  paying  t\ 

There  were  other  apd  prior  i 
p^esume^he  corporation  wishe 
$80,000.     But  I  cannot  gather 
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A  Ck).  were  obliged  to  apply  the  gross  proceeds  of  the  sugars  to  the 
payment  of  $80,000  of  the  mortgage  debt. 

By  the  terms  of  the  mortgage  the  interest  due  on  the  indebted- 
ness was  to  be  paid  before  the  application  of  the  $30,000.  This 
presupposes  some  proceeds  available  to  be  thus  applied,  but  if  the 
plantation  went  behind  and  cost  more  to  run  it  than  the  returns, 
and  the  owner  did  not  supply  funds  to  run  it,  1  fail  to  see  how  he 
could  expect  a  mortgagee  to  apply  any  part  of  the  gross  receipts 
to  payment  of  interest  or  principal.  The  $3,000  paid  in  January 
by  the  defendant  corporation  was  not  directed  by  it  to  be  applied 
to  the  interest  to  fall  due  in  February,  but,  as  I  understand  it,  it 
was  intended  iof  running  expenses  of  the  plantation. 

I  thinls,  on  principle,  that  Messrs.  M.  S.  Grinbaum  <&  Co.  were 
not  bound  to  apply  this  sum  to  the  payment  of  the  interest  I 
think  this  is  well  supported  by  authority  also. 

The  general  rule  is  that  a  <<  mortgagee  debtor  may  in  the  first 
instance  appropriate  a  payment  to  whatever  account  he  pleases, 
either  principal  or  interest,  or  to  another  debt  due  the  mortgagee. 
Quicquid  solvitur,  solvitur  secundum  modum  solventis.  But  when 
the  debtor  has  omitted  to  make  any  specific  application  of  the 
money  he  has  paid,  but  has  left  this  to  the  presumptions  of  the 
law,  or  to  be  applied  by  the  creditor  as  he  may  see  fit,  he  cannot 
afterward  go  back  and  make  an  appropriation  of  it  himself.  The 
general  payment  may  be  applied  by  the  creditor  to  a  claim  against 
the  debtor  for  which  he  has  no  security,  or  among  secured  claims 
to  that  for  which  he  has  the  least  security."  Jones  on  Mortgages, 
Sec.  906  and  cases  cited. 

Here  we  have  no  direction  to  apply  the  payment  by  the  defend- 
ant to  the  interest,  and  an  appropriation  by  the  plaintiff  toward 
the  unsecured  debt.  See  also  Doody  vs.  Pierce^  9  Allen,  141 ; 
Howe  V8.  Lewis f  14  Pick.,  331. 

I  see  no  reason  on  the  defendant's  answer  and  proofs  to  rescind 
the  order  of  foreclosure  already  made  in  this  case. 

A.  S.  Bartwell,  for  plaintiffs. 

Paul  Neumann  and  K  M.  Hatch,  for  defendant. 

Honolulu,  July  17,  1885. 
51 


M.  8.  GRINBAUM  4  CO.  vs.  H 
COMPAl 

In  be  Claim  of  , 

Appeal  fboh  it 

July  Tei 

JUDD,   C    J.  i   McCUL 

Fowler  &  Cki.  soM  rails,  cars,  and  i 

Heeia  PlaiitatioD,  and  the  rail\ 

for  over  a  year;  a  mortgage  of 

care  and  appurtenances,  to  G 

closed,  Fowler  &  Co.  claimed  t 

cars,  on  tlie  plea  that  the  sale  v 

was  abaolute,  and  that  the  ra 

covered  by  the  .mortgage. 

Decree  of  tlie  Chancellor  Reversed. 

Opinion  of  the  Co 

The  bill  in  this  case  was  filed  c 

That  OD  the  16th  of  August,  If 

Co.,  a  corporation  established  um 

lornia  and  doing  business  at  Koo 

defendants,  executed  and  deliv 

deed  of  all   the  property  belur 

Sugar  Plantation,  and  all  othpr  p 

added  to  and  constitute  and  forti; 

repayment  of  $60,000  In  three  ye 

interest  at  nine  per  cent  per  aoni 

for  money  advanced  by  said  plali 

ing  and  carrying  ou  said  plantatl 

bad  been  advanced  and  were  the 

Heeia  Sugar  Plantation  Co.  unde 

That  $2,600  due  to  Ihe  plalntU 

mortgage  on  the  16th  February, 

That  said  mortage  was  exeeu 

.  to  three  mortgages,  first  from  J. 
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nedy  to  H.  Hackfeld  &  Co.,  dated  September  30,  1879,  and  by  H. 
Haekfeld  &  Co.  assigned  to  P.  Isenberg,  and  by  him  assigned  to 
the  defendant,  C.  M.  Cooke ;  second,  a  mortgage  from  said  Mc- 
Keague  and  Kennedy  to  the  defendants  H.  Maefarlane  &  Co. ; 
third,  a  mortgage  from  McKeague  to  said  Kennedy : 

That  said  mortgage  from  McKeague  to  Kennedy  was  collusive 
and  fraudulent  and  void  fbr  want  of  consideration,  intended  and 
calculated  to  defraud  subsequent  creditors  advancing  moneys  for 
carrying  on  said  plantation,  and  ought  not  to  stand  as  a  valid 
security  against  the  mortgage  of  the  plaintiffs : 

That  at  the  date  of  the  execution  of  said  mortgage  by  said  Mc- 
Keague and  Kennedy  to  H.  Maefarlane  <&  Co.,  said  McKeague 
and  Kennedy  were  partners  and  plaintiffs  were  ignorant  whether 
said  partnership  had  been  dissolved,  and  avers  in  substance  that 
Kennedy  is  absent  and  that  one  S.  M.  Damon  was  his  attorney 
in  fact: 

That  said  mortgage  from  McKeague  and  Kennedy  to  H.  Mae- 
farlane <&  Co.  was  made  to  secure  the  debt  due  from  McKeague 
and  Kennedy  to  said  Maefarlane  &  Co. ,  and  for  moneys  advanced 
to  them,  and  the  plaintiffs  submit  that  said  mortgage  was  a  valid 
security  only  for  the  moneys  advanced  by  said  H.  Maefarlane  & 
Co.  to  said  McKeague  and  Kennedy. 

The  bill  contains  further  allegations  respecting  a  lease  com- 
prised in  the  mortgage  to  H.  Maefarlane  &  Co.  not  necessary  to  be 
repeated  here,  and  prays  for  an  account  to  be  taken  of  amount  due 
to  plaintiffs  and  decree  for  payment:  That  on  default,  equity  of 
redemption  be  foreclosed  :  That  all  said  outstanding  mortgages  be 
marshalled  and  an  account  taken  of  what  is  due  upon  each  :  That 
the  mortgage  from  McKeague  to  Kennedy  be  declared  fraudulent 
and  void  against  plaintiffs :  That  said  mortgage  to  H.  Maefarlane 
&  Co.  is  a  valid  security  only  to  the  extent  of  the  moneys  advanced 
by  said  H.  Maefarlane  <&  Co.  to  said  McKeague  and  Kennedy: 
And  for  general  relief. 

The  bill  was  amended  by  making  Q.  W.  Maefarlane  &  Co.  de- 
fendants, to  whom  the  mortgage  to  H.  Maefarlane  &  Co.  had 
been  transferred,  and  also  J.  McKeague. 

A  receiver  had  been  appointed  in  other  proceedings. 

The  defendants,  Q.  W.  Maefarlane  <&  Co.,  Kennedy  and  Cooke 
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anewercd,  and  the  bill  was  taken  pr 
Sugar  Plantation  Co. 

Tiie  case  came  on  for  hearing  be 
'  and  13th  December,  1S84,  who  on  tl 
decree  whereby  he  directed  that  th 
and  the  several  mortgages  to  H.  Hu 
lane  &  Co.,  be  foreclosed,  and  all 
three  several  mortgages  be  sold  a' 
cumbrances,  and  the  proceeds  appll 
amount  found  to  he  duo  upon  an  ac 
upon  the  mortgage  to  H.  Ilackfeld  > 
ment  of  the  amount  found  to  l)e  du« 
the  mortgage  to  II.  Macfarlanc  &  C< 
the  amount  found  to  be  due  upon  th 
fourth,  the  balance,  it  any,  to  be  i 
Court's  disposition  of  same  :  That  sa 
&  Co.  be  a  security  up  to  $40,000  an 
gage  to  Kennedy  and  notes  given  tl 
effect. 

The  plalntiSb  ani  defendant 
decree  was  sustained  by  the  Court 
April  Term.     See  ante,  pages  897,  4 

The  mortgage  to  plafntifTs  com 
locomotives,  tracks,  cars  and  trucJ 
to  or  forming  a  part  of  said  Heeia  S 

On  the  23d  April,  1885,  a  petition 
Fowler,  David  Greig  and  Bernard  P 
partners  in  business,  under  the  firm 
staling: 

That  they  were  the  owners  of  ei 
railroad,  cars,  rolling  stock  andolhc 
situated  and  being  upon  the  He< 
description  thereof  Sled  therewith : 

That  said  railroad  cars  and  ai^ 
possession  of  the  Receiver  appointee 
and  then  and  now  pending : 

That  said  railroad  was  originally 
when  Le  was  the  manager  and  part 
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that  before  the  arrival  of  said  railroad  said  McKea^e  sold  said 
plantation  to  the  Heeia  Sugar  Plantation  Company ;  that  all  of 
the  property  set  forth  in  said  schedule  (except  a  certain  amount  of 
track  not  delivered)  was  delivered  to  said  Heeia  Sugar  Plantation 
Company  between  the  month  of  November,  1882,  and  October, 
1883,  upon  the  special  agreement  and  contract  that  the  title  tosaid 
railroad  should  not  pass  to  said  Plantation  Company  until  the  same 
was  paid  for,  but  that  the  title  to  the  same  should  remain  in  peti- 
tioners ;  that  in  pursuance  of  said  agreement  said  Plantation  Com- 
pany, on  the  20th  November,  1882,  paid  to  petitioners  $6,000  and 
failed  to  pay  any  more  on  account  of  said  railroad,  and  petitioners 
in  consequence  of  said  failure  refused  to  deliver  a  certain  portion 
of  said  railroad — to  wit,  about  one-half  a  mile  of  portable  track — 
and  then  held  possession  of  the  same ;  that  said  plaintiffs  (Grin- 
baum  <&  Co. )  well  knew  the  above  facts  at  the  time  of  taking  their 
mortgage  and  promised  to  pay  for  said  railroad  if  the  same  were 
allowed  to  remain  on  said  premises  \  that  neither  said  Grinbaum 
A  Ck).,  nor  said  Heeia  Sugar  Plantation  Company  have  paid  for 
said  railroad,  and  the  receiver  appointed  by  the  Court  had  re- 
fused to  allow  petitioners  to  remove  the  same.  And  petitioners 
prayed  for  an  order  allowing  them  to  enter  upon  said  Heeia  Plan- 
tation and  to  remove  so  much  of  the  railroad,  etc.,  as  had  not 
been  paid  for. 

Mr.  Osiear  Unna,  the  receiver,  filed  an  answer  and  opposed  the 
granting  the  prayer  of  the  petition  : 

1st.  Because  the  railway  and  other  property  claimed  were  fix- 
tures affixed  to  the  soil  and  thereby  vested  in  and  formed  part  of 
the  security  of  said  several  mortgages  : 

2d.  Because  said  several  mortgagees  other  than  said  Grinbaum 
A  Co.  are  not  shown  in  the  petition  to  have  known  or  acquiesced 
in  any  of  the  alleged  agreements  mentioned,  and  therefore  are 
not  affected  or  bound  thereby:  and 

3d.  Because  if  said  Grinbaum  <&  Co.  had  no  claim  to  said  rail- 
road property  under  the  averments  in  said  motion,  they  had  the 
right  to  insist  that  said  other  mortgagees  should  exhaust  their 
security  against  the  same. 

The  petition  came  on  for  hearing  before  the  Chancellor  on  the 
20th  and  21st  May,  1885,  who,  after  hearing  the  evidence^  found 
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that  on  the  facts  and  the  law  i 
relief  prayed,  and  a  decree  w. 
adjudged  and  decreed  that  bb 
time  enter  said  Heoia  Plantati 
road  track,  cars,  material  and 
cording  to  the  schedule  am 
thousand  twenty-one  thout^at 
thereof  (^/ftVf)  to  be  designate 
From  thia  decree  the  receive 
appeal  came  on  and  was  argue 
K  M.  Hatch,  for  petitionen 
The  sale  was  a  conditional  s 
"  When  by  agreement  of  p 
purchaser  until  the  purchase 
money  is  not  paid,  recover  th< 
one  who  holds  it  under  u  mo 
M.  Puffer,  114  Mass.,  370,  Co\ 
8  Gray,  545,  ZuchCmann  vs. 
many  other  cases  and  autho 
tended  that  the  evidence  fuUj 
A.  S.  Hartwelt,  for  the  Reci 
The  burden  of  proof  of  thi 
"We  question  the  contract.  I 
gage,  not  a  sale,  {tosdick  vs. 
a  contract  is  contrary  to  good 
mond  &  WiUhire  vs.  Dole  & 
ered,  but  it  should  be  confinei 
authority  of  cases  so  far  as  tht 
cause  there  was  part  payme 
Waiver  ia  an  act  done  or  alio' 
of  another.  Thore  Is  no  sufflc 
property  in  railroad,  etc.,  beli 
hall  V».  Klngtbury,  131  Mass., 
In  this  case  wo  have  to  con 
ing  the  case?  Second,  wbetl 
sufilcient  to  satisfy  us  that  tl 
leged. 

As  to  the  law,  thia  Court  1 
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Assignee,  adopted  the  principle  contended  for  by 
and  without  saying  that  we  should  go  as  far  aa 
;.s  cited  for  the  petitioners,  we  should  feel  bound 
were  direct  and  uQ<>quivocal  to  support  the  al- 
lut  such  evidence  should  be  positive  and  certain  in 
the  terms  and  stipulations  of  such  contracts 
^i^hancellor  had  the  advantage  of  hearing  the  evi- 
3eing  the  witnesses.  We  have  only  the  written 
e  us,  which  has  perhaps  lost  some  of  its  effect  in 
i  feel  bound  to  give  full  effect  to  and  support  the 
arned  Judge,  it  we  can  satisfy  our  minds  that  the 
I  aa  to  leave  even  a  favorable  doubt  upon  the  effect 

'y. 

be  was  business  manager  from  October,  18S2. 
lilroad  tracks  were  ordered  by  McKeague,  through 
),  McKeague  Jald  me  so.  No  railroads  on  the 
mt  there.  Delay  in  delivering  tracks.  The  rail- 
delivered  In  time  for  the  crop  of  1882-3  and  the 
>e  considered  as  the  property  of  Fowler  &,  Co.  un- 
ulroad  was  not  put  into  general  plantation  account 
ling  was  that  the  railroad  was  to  be  paid  for  after 
md  delivered.  There  was  no  written  agreement 
defluite  time  set  for  payment.  No  term  of  credit 
it  I  know  of."  On  cross-examination  the  wttneas 
n  San  Francisco  at  the  time  the  locomotive  was 
mtation.  It  must  have  come  over  in  October  or 
lon't  know  that  McKeague  made  the  bargain  for 
not  order  it  nor  did  the  Heeia  Company.  During 
the  railroad  material  at  Heeia  Macfarlane  was 

0  me ;     '  You  know,  Mr.  Neisser,  that  the  railroad 

1  the  property  of  Fowler  •&  Co.  till  paid.'  I  told 
■e  of  that  arrangement  between  McKeague  and 
t  inform  Grinbaum  &  Co.  of  this  nor  that  it  waa 
The  arrangement  for  the  continued  ownership  of 
Fowler  was  made  by  McKeague  in  the  first  place 
y  me.  McKeague  did  not  tell  me  of  the  arrange- 
-e member  exactly  who  told  me.  Can't  remember 
was  with  Macfarlane.     Delivery  of  railroad  iron 
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commenced  In  October  or  November, 
yet.  (September,  1834.)  I  think  it 
heard  <>t  the  arraogement,"  (The  pui 
Henry  It.  Macfarlime  says  :  <<  Our 
ler  &  Cu.~were  so  in  1882-3,  when  o 
B.  H.  Powler  of  J.  Fowler  &  Co.  wi 
Keague  wanted  a  railroad  ;  he  talked 
place  was  incorporated,  before  transac 
about  a  year  before  the  road  was  deii^j 
— from  sir  montha  to  a  yeiir — (deliver; 
McKeague  wanted  railroad^ — was  no 
would  work  among  hills.  Fowler  8ai< 
there ;  would  guarantee  it  to  work  if 
road.  Ho  was  ansious  to  have  a  roat 
other  islands  could  go  there  easily  ai 
der^itanding  was  that  he  would  guf 
were  to  be  made  easy — tlie  understai 
to  bo  Fowler's  ufltil  it  was  paid  for. 
stock  here.  As  soon  as  crop  was  off  i 
and  locomotive  to  be  sent  out  afterwa 
nent  track.  They  got  portable  ti-acl 
bill.  We  were  agents  for  McKeag 
First  delivery  was  about  latter  part  ol 
count  of  what  was  sent  over.  Neisf 
tion;  told  him  I  would  like  somethii 
understood  the  road  was  to  be  Fowl 
him  and  he  said  he  understood  it  so. 
count.  I  suppose  if  it  hadn't  worked 
loss.  There  would  have  bt-eti  trouble 
has  not  all  been  delivered — the  agenc; 
we  ought  to  have  more  payment,  so 
rails  and  cars.  The  locomotive  has  s 
baum  &.  Co.  and  paid  for  by  them.  " 
we  hadn't  got  the  payments  as  promi 
he  says :  "  The  conversation  with  K 
let's  until  paid  for  was  here  in  town 
He  promised  he  would  pay  along  as  ( 
ised  this.     McKeague  made  no  agrot 


1    ■     ... 


FOWLER  vs.  HEEIA  SUGAR  CO. 


417 


of  payment  Agency  was  transferred  22d  August,  1883.  All  my 
agreements  about  railroad  were  made  with  Neisser.  He  reiter- 
ated McKeague's  order — it  was  along  in  1882,  shortly  after  the 
affair  was  turned  over :to  the  corporation;  we  talked  it  over  be- 
fore he  went  to  California.  The  arrangement  with  Neisser  was 
that  road  should  he  Fowler's  till  paid  for  and  Neisser  should  do 
the  best  he  could  with  the  crop.  Most  of  the  railroad  business 
was  verbal  between  Fowler  and  McKeague,  Neisser  and  myself. 
I  did  not  appropriate  part  of  the  $47,000  to  pay  for  railroad,  be- 
cause they — i.  €.,  Frank  and  Neisser — wanted  us  to  be  easy  about 
it ;  it  would  be  settled  after  the  crop  came  off.  As  the  railroad 
was  ours,  and  as  Grinbaum  <&  Co.  were  making  advances,  that 
was  the  best  they  could  do.  I  went  to  Heeia  with  Fowler  and 
McKeague.  Fowler  said  he  would  guarantee  road  if  his  engineer 
built  it." 

Captain  John  Ross  says :  «  Have  been  manager  of  Heeia  Plan- 
tation from  November,  1882,  till  February  1,  1884.  Neisser  em- 
ployed me— objected  to  Neisser  as  to  direction  of  line.  He 
answered  I  mu^t  get  along  as  best  I  c^ould  as  road  was  laid  out  by 
Fowler  &  Co.'s  engineer  and  was  to  be  in  their  hands  until  tested 
and  paid  for.  Was  present  at  conversation  between  Neisser  and 
Henry  Macfarlane.  I  heard  if  the  road  was  not  a  success  it  was 
to  revert  to  Fowler  &  Co. — remember  once  distinctly — may  have 
been  more." 

G.  W.  Macfarlane—"  Can't  recollect  exact  date  of  my  first  con- 
versation about  the  railroad.  It  was  before  I  went  to  England — 
in  1882, 1  think.  There  was  more  or  less  talk  between  McKeague 
and  my  brother  Henry  j  he  attended  to  Heeia  matters.  There 
was  an  arrangement  between  Fowler  and  Neisser  about  putting  a 
railroad  on  Heeia  plantation.  They  were  to  guarantee  working 
of  road.  It  was  to  be  done  at  Fowler  &  Co.'s  risk.  If  not  satis- 
factory it  was  to  be  thrown  back  on  their  hands.  It  was  arranged 
between  Henry  Fowler  and  myself,  in  England,  that  the  matter 
of  putting  road  down,  payments,  etc.,  were  to  be  left  to  my  brother 
Henry  and  Neisser.  It  was  agreed  that  road  was  to  be  put  down 
by  Fowler's  engineer,  expense  of  engineer  to  be  paid  partly  by 
Fowler  and  part  by  plantation,  aiid  after  road  was  paid  for  it  was 
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to  pa93  over  to  the  pl&ntati< 
because  we  could  not  un(]i 
agents  of  the  plantation  our 
did  not  care  to  take  an  extr 
at  ouf  command  to  make  ac 
vas  out  here  and  his  uncle  : 
At  timeot  transfer  Frank  a 
lis  they  were  ready  to  tiik 
rauged  with  Henry  that  n 
l>e  paid  for  out  of  crop,  and 
on  the  mortgage,  Selig  wo 
examined.  "The  morlgag 
could  not  include  riiilway, 
we  could  not  take  mortgage 
to  Ileeia  Plantation, 

(Mortgage  is  dated  2d  Ju 

On  this  evidence  can  I 
proven. 

To  say  the  least,  accordin 
lanes,  it  waa  a  very  loose  a 
contract  involved  property 
and  dollars  and  could  nol 
Yet  nothing  in  writing  pa* 
to  tha  evidence  on  behalf  o 
taken  back  if  not  a  success. 

Neisser's  evidence  ehou 
Orinbaum  &  Co.  had  comn 
receiver  had  been  appointet 
agement,  and  he  does  not  f 
member  from  whom  lie  Qra 
main  Fowler's  until  paid  fo 

Henry  Macfarlane  says 
about  a  year  before  deliver 
months  before  incorjwratl 
Keague  to  Nelsser  was  on  t 
appear  that  this  time  is  abo 
October,  188a. 

0.  W.  Macfarlane'a  testii 
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think  he  is  mistaken,  becaase  he  says  that  the  conversation  with 
Neisser  was  just  before  he  left  for  England  in  1882  ;  he  does  not 
fix  the  time,  but  from  inquiries  made  and  from  official  sources 
within  reach,  it  is  ascertained  that  he  left  on  the  26th  September; 
Neisser  left  with  McKeague  on  about  the  first  of  July.  McKeague 
returned  on  the  4th  September,  and  Neisser  did  not  return  until 
some  time  in  October  and  after  Macfarlane  left.  We  think  from 
the  evidence  he  is  also  mistaken  as  to  the  presence  of  Selig  with 
Frank  at  the  time  the  draft  for  the  balance  was  given  and  conse- 
quently as  to  the  conversation  stated  to  have  taken  place  in  Selig's 
presence. 

And  now  we  come  to  a  part  of  his  testimony  which  satisfies  us 
that  neither  his  nor  Henry  Macfarlane's  testimony  is  reliable. 
He  says  <<It  was  arranged  between  Honry  Fowler  and  myself  in 
England  that  the  matter  of  putting  down  the  road,  payments,  etc., 
were  to  be  left  to  my  brother  Henry  and  Neisser,  and  after  road 
was  paid  for,  it  was  to  pass  over  to  the  plantation.  Fowler  who 
was  out  here  and  his  uncle  in  London  agreed  to  this  arrange- 
ment." Now,  as  G.  Macfarlane  left  at  the  date  mentioned,  deliv- 
ery must  have  commenced  before  this  arrangement  was  made  in 
England,  and  it  was  made  by  the  Fowlers  with  their  own  agent 
who  was  not  in  a  position  to  guarantee  the  account. 

Nelsser's  conduct  in  concealing  from  his  agents  Grinbaum  & 
Co.  the  alleged  contract,  although  they  were  advancing  sixty 
thousand  dollars  and  carrying  on  the  plantation,  does  prevent  us 
from  giving  much  credence  to  his  testimony. 

Again,  G.  W.  Macfarlane  says  that  the  railroad  was  not  included 
in  their  mortgage  because  it  was  Fowler's  property  and  had  not 
passed  to  the  Heeia  Plantation.  This  has  been  offered  as  tending 
to  induce  the  Court  to  support  the  alleged  contract,  whereas  it 
has  an  entirely  opposite  effect  with  us,  as  the  mortgage  was  given 
in  July,  1881,  long  before  any  negotiation  was  had  respecting  the 
railroad  and  consequently  it  could  not  have  been  included  in  the 
mortgage.  It  is  an  instance  of  loose  and  reckless  statements  being 
made  without  consideration. 

Feeling  as  we  do  that  this  claim  has  not  been  proved,  and  that 
to  allow  it  would  be  contrary  to  public  policy  and  injurious  to  the 
rights  of  third  parties,  we  have  come  to  the  conclusion  that  the 
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decree  appealed  from  should  be 

motion  dismissed,  with  costs  in  I 

.F.  M.  Hatch,  for  petitioner, 

A.  S.  Martioell,  for  respondent 

Alliolani  Hale,  29th  July,  188! 


JOHN  NOTT  vs.  N. 

Appeal  from  ti 

July  Tef 

JODD,  C.  J.;  McCuLi 

If  there  is  no  espress  atipulation  t< 

eioD  of  mortgaged  chattels  vei 

upon  the  execution  of  the  mt 

passes  to  the  assignees  in  Bank 

Sallon  vs.  Bobinaon,  2  Hawn.,  227,  i 

Demurrer  to  a  bill  la  equity  sustalt 

had  an  adequate  remedy  at  law 

hikaua,  3  Hawn.,  730. 

Decree  affirmed. 

Decision  up  the  Chance 
This  is  a  bill  of  John  Nott,  a  m 
tbe  tools  and  stuck  in  trade  o 
plumber  in  Honolulu,  alleging  th 
mained  In  possession  of  said  Smit 
rendered  possession  to  the  mortg 
of  suid  property.  That  on  the  ne 
cuted  and  delivered  to  N.  F.  Bui 
property  including  said  mortga) 
Burgess  took  forcible  possession  ol 
and  refuses  to  deliver  possession  o 
to  sell  them  and  has  sold  some  of 
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Davies  A  Co.,  creditors  of  said  Smith,  threaten  to  pat  him  into 
bankruptcy,  and  take  passession  of  the  mortgaged  property.  The 
bill  alleges  threatened  irreparable  injury  to  his  security  and  loss  of 
the  mortgaged  property  and  prays  for  an  injunction  against  the 
defendants  disposing  or  interfering  with  the  mortgaged  property, 
or  bringing  proceedings  to  take  possession  of  it :  That  the  Court 
ascertain  and  determine  the  property  covered  by  the  mortgage 
and  order  defendants  to  deliver  the  same  to  a  Receiver  with  pro- 
ceeds of  sales  of  said  mortgaged  property. 

It  is  not  claimed  by  the  plaintiff  that  the  injunction  would  pre* 
vent  any  creditor  from  commencing  proceedings  to  adjudge  Smith 
a  bankrupt. 

The  demurrer  of  Theo.  H.  Davies  A  Co.  raises  the  question 
whether  an  assignee  in  bankruptcy  is  entitled  to  the  possession  of 
the  mortgaged  property  as  against  the  mortgagee.  The  question 
would  seem  to  be  prematurely  raised,  as  non  constat  that  proceed- 
ings in  bankruptcy  will  be  begun ;  but  the  demurrer  raises  the 
question  fairly  enough  on  the  allegation  that  these  proceedings 
are  threatened.  Certainly  if  Smith  is  declared  a  bankrupt,  an 
order  to  the  Marshal  to  take  possession  of  his  goods  will  issue  as 
a  matter  of  course. 

I  think  the  law  is  well  settled  that  if  there  be  no  express  stipu- 
lation to  the  contrary,  the  right  of  possession  of  mortgaged  chat- 
tels vests  in  the  mortgagee  immediately  upon  the  execution  of 
the  mortgage,  whether  the  mortgage  be  due  and  payable  or  not. 
See  Jones'  Chattel  Mortgages,  Sec  426  and  numerous  cases  there 
cited. 

It  was  also  held  in  Faffon  vs.  Bobinson  et  aly  2  Hawn.  227 : 
The  Court  says  that  only  the  right  to  redeem  passed  to  the  as- 
signees in  bankruptcy,  provided  the  mortgage  was  valid. 

The  title  is  vested  by  the  mortgage  in  the  mortgagee  subject  to 
be  defeated  by  a  condition  subsequent,  i.  e.  payment. 

Chief  Justice  Shaw  said  in  Cotes  vs.  Ctark,  3  Cush.  401,  "We 
must  take  it  as  settled,  that  a  mortgage  of  a  chattel  vested  a  prop- 
erty in  the  mortgagee ;  not  an  absolute  title,  indeed,  but  a  present 
title,  defeasible  upon  a  condition  subsequent.  An  actual  delivery 
and  change  of  possession  is  not  necessary  to  perfect  the  mort- 
gagee's title;  if  the  mortgage  is  duly  recorded,  the  registration  of 
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case  the  value  of  the  chattels  is  ascertainable  and  is  wholly  measar- 
able  by  money. 

No  injury  can  be  said  to  be  irreparable  which  can  be  compen- 
sated by  damages.  There  are  no  allegations  in  the  bill  by  which- 
the  contrary  might  appear  nor  does  the  bill  allege  that  Burgess  is 
incapable  of  responding  in  damages. 

Jones  on  Chattel  Mortgages,  however,  quotes  from  some  Mary- 
land and  New  Jersey  cases  in  which  the  courts  hold  that  a  mort- 
gagee, in  case  of  apprehended  danger  of  loss  of  the  mortgaged 
property,  may  have  a  receiver  appointed,  even  before  his  right  to 
foreclose  had  accrued,  in  order  to  preserve  the  fnortRaged  prop- 
erty from  destruction,  so  that  it  may  answer  the  purpose  of  the 
mortgage. 

See  Jones,  Sec.  451  and  Sec.  787,  where  it  is  stated  that  "the 
general  rule  is  that  a  receiver  may  be  appointed,  although  the 
mortgagee  has  the  legal  title  and  might  enforce  his  possession  at 
law,  whenever  equitable  grounds  for  such  relief  can  be  shown, 
among  which  are  inadequacy  of  property  to  secure  the  debt, 
the  insolvency  of  the  mortgagor,  and  danger  that  the  prop- 
erty will  be  lost  or  materially  injured.''  The  cases  from  whiph 
this  is  derived  are  not  accessible  to  me,  and  I  am  not  satisfied 
with  their  reasoning,  and  I  see  no  equitable  grounds  alleged  m 
this  bill  why  the  mortgagee  cannot  be  fully  indemnified  by  legal 
proceedings.  There  is  no  schedule  of  the  mortgaged  property 
annexed  to  the  mortgage,  and  the  diflBculty  suggested,  of  picking 
out  the  mortgaged  chattels  from  the  other  property  of  the  mort- 
gagor, would  exist  in  an  action  at  law  as  well  as  in  equity. 

I  am  aware  that  this  Court  in  Ahuna  vs.  Kauahikaua,  3  Hawn., 
730,  in  decreeing  specific  performance  of  a  contract  for  sale  of 
a  rice  crop,  went  quite  far  in  sustaining  the  jurisdiction  of  equity 
where  it  seemed  the  party  injured  could  be  compensated  in 
damages.  But  the  Court  say  that  there  w^s  a  doubt  whether  the 
plaintiffs  would  have  an  adequate  remedy,  as  it  was  uncertaia, 
what  the  quantity  or  quality  of  the  crop  would  be  until  it  was 
harvested. 

On  the  ground,  therefore,  that  the  plaintiff  can  obtain  full  com- 
pensation at  law,  I  think  the  demurrer  should  be  sustained.     The 
other  points  raised  I  do  not  consider  material. 
Honolulu,  June  22,  1885. 
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•     Opinion  os"  thk  Full  ( 

ThU  in  an  appeal  by  the  plaintii 
Cbancellor,  on  the  22d  day  of  JaQ< 
bill  for  want  of  Equity. 

On  a  perusal  of  the  papers  In  th 

Chancellor,  we  thinlt  the  decre"*  u 

time  we  adopt  the  principle  stated 

effect  of  a  chnttel  mortgage  upon  t 

The  appeal  is  therefore  dismls;4e 

Kinney  &  feterton,  for  plaintifT. 

F.  M.  Hatch,  fur  Theo.  H.  Davi 

Athjord  A  Aahjord,  for  Burgess 

Honolulu,  December  16,  1685. 


J.  B.  8ILVA  eial  v». 
Afpxal  pboh  Decb 


JUDD,  C.  J.;  MCCULLH 

A  Bale  under  a  power  In  a  mortgage  1 
larky:  held  that  in  tlie  action  U 
mort^gor,  under  a  praycrfor  ge 
sale,  could  nKKivcr  consuqueDlial 
Recount  of  the  illegal  sale. 

Deoree  appealed  from  set  aside  and  r 
Opinion  op  the  Oous 

This  is  a  suit  brought  to  set  ask 
property  made  by  the  defendant  L 
the  plaintiffs. 

The  Bill  prays  that  the  sale,  wt 
of  July,  1884,  be  adjudged  illegal  t 
rights  passed  thereby ;  that  all  de€ 
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In  pursuance  of  said  sale  bo  cancelled  ;  that  the  defendants  come  to 
a  Just  and  true  account  with  complainants  in  the  premises;  that 
the  property  sold  be  restored  to  complainants  accoWing  to  their 
respective  rights,  or  if  such  return  be  impossible,  then  that  such 
property  as  should  not  be  returned  be  compensated  for  in  cash  by 
defendants  or  either  of  them  ;  that  said  mortgage  be  released  and 
cancelled,  the  complainants  offering  to  pay  the  mortgagees  or 
other  parties  in  interest  what  might  be  found  owing  on  account 
of  the  mortgage. 

The  Bill  also  prayed  an  injunction  and  general  relief. 

An  injunction  was  granted  until  further  order,  restraining  the 
defendants  from  selling  or  disposing  of  the  property  comprised 
In  the  mortgage. 

The  defendants  Lopez,  Brown  and  Rosa  answered  th^  Bill. 
Defaults  were  entered  against  the  other  defendants. 

On  the  ninth  of  October,  1884,  the  lat.e  Mr.  Justice  Austin  ren- 
dered his  decision,  whereby  he  set  aside  the  sale  and  directed  the 
conveyances  thereunder  to  be  cancelled,  the  animals  still  remaining 
unsold  by  tho  purchasers  to  be  given  up  to  the  plaintiffs,  those 
not  forthcoming  to  be  accounted  for  by  the  purchasers  on  reason- 
able terms,  proofs  relative,  to  the  same  and  values,  and  also 
expenses  of  returning  the  animals,  to  be  taken  before  the  Clerk, 
an  equitable  decree  to  be  made  on  the  report :  a  computation  of 
the  amount  due  on  the  mortgage  to  the  end  that  the  plaintiffs 
might  pay  tlys  same  in  full :  a  proper  decree  to  be  signed  on  pre- 
sentation. 

From  this  decision  the  defendant  Lopez  appealed  and,  on  the 
10th  of  December,  a  decision  of  the  Full  Court  wa^  filed  affirming 
the  decision  of  the  Court  below.      See  ante,  page  262. 

No  decree  has  been  drawn  up  by  the  plaintiffs  either  on  the 
decision  on  the  original  hearing  or  on  that  of  the  Appellate  Court. 

Nothing  further  appears  to  have  been  done  in  the  matter  until 
the  27th  day  of  January,  1885,  when  a  decree,  styled  an  interloc- 
utory decree,  was  signed  by  Mr.  Justice  Austin,  as  follows: 

<*This  cause  having  come  on  before  the  Court  for  hearing  and 
determination,  and  the  Court  having  heard  and  considered  the 
evidence  and  arguments  of  counsel  adduced  on  the  part  and  in 
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behair  of  the  said  parties  complalDai 
answered  the  BiH  of  Complaiut  here 

"It  is  ordered,  adjudged  and  deer 
to  wit: 

<'lst.  That  all  deeds  of  coaveyau 
iDude  by  or  on  behalf  of  said  defend 
erty  conveyed  to  said  defendant  by 
dated  August  13,  1383,  executed  by 
hereto,  shall  be  and  the  same  a: 
avoided  and  cancelled. 

"2d.  That  each  and  every  of  the  i 
once,  upon  demand  of  said  parties 
attorney,  and  the  production  by  such 
of  this  order,  yield  up  and  deliver  t 
sioo  of  all  Hud  singular  such  real  ai 
parties  defeiiditut  respectively  pui 
virtue  of  a  sale  held  on  the  to  wit  8tl 
of  the  property  mentionecl  in  and  co 
gage  aforesaid,  as  is  now  or  was  at  1 
summons  herein  in  or  under  their 
trol." 

It  is  apparent  that  this  decree  doe 
previous  decisions,  and  is  not  In  act 
.  vision  is  made  for  any  inquiry  as  to 
gage,  nor  any  provision  for  its  paym 
an  account  or  inquiry  as  to  the  V 
The  defendant  Lopez's  rights  eeei 
Certain  orders  wefe  afterwards  mad 
value  of  parts  of  the  pi-operty  sold  al 
the  plalnliB's,  and  as  to  the  damage 
Silva  "or  any  of  the  parties  to  the  i 
other  party  or  parties  to  the  aclion,  ai 
sale,"  and  long  and  complicated  inq 
evidence  taken  before  the  Clerk  as  t< 
returned  at  the  time  of  the  sale,  and 
Silva  by  the  stoppage  of  bis  busin< 
damages,  also  as  to  the  damages  sus 
Cunha  aud  D'Andrade  by  the  return 
them. 
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On  the  9th  June,  188e5,  an  order  was  made  whereby  the  late 
learned  Judge  awarded  the  plaintiffs  $1,320  as  the  value  of  the 
horses  and  cattle  not  returned,  and  also  the  following  sums : 

Loss  of  profits  from  dairy  business $^850  00 

Loss  of  use  of  four  oxen 800  00 

Permanent  loss  of  dairy  patronage 850  00 

Loss  of  pasturage  in  Hui  of  Manoa 52  00 

Loss  of  leased  pasture  land 500  00 

which  sums,  amounting  altogether  to  $2,872,  were  adjudged  to 
be  pafd  by  defendant  Lopez  to  the  plaintiffs. 

The  defendant  Cunha  was  awarded  the  sum  of  $884  00,  made 
up  of  $400  00,  the  price  paid  for  cattle  returned  by  him  under 
the  order  of  the  Court,  expenses  driving  and  delivering  the  same, 
and  increased  value  thereof. 

The  defendant  D'Andrade  was  awarded  the  sum  of  $1,854  00, 
made  up  as  follows : 

Cash  paid  for  lease 175  00 

Cash  paid  for  20  cattle. 390  00 

Expense  of  receiving 6  00 

Expense  of  delivering 10  00 

Paid  taxes  on  cattle 2  50 

Paid  taxes  on  land 7  50 

Bent  of  leased  land ,     120  00 

Making  lease  and  Bin  of  Sale 18  00 

For  increased  value  of  cattle 800  00 

For  increased  value  of  lease 825  00 

Mr.  Justice  Austin  died  without  signing  any  decree. 

The  defendant  Lopez  appealed. 

On  behalf  of  the  appellant  it  was  contended  : 

1.  That  the  Court  had  no  Jurisdiction  to  award  general  damages  j 
the  defendant  Lopez  cannot  be  deprived  of  his  right  to  trial  by 

Jur.v. 

The  only  question  properly  referred  was  the  value  of  the  live 
stock  not  returned.  This  was  properly  made.  An  award  of  general 
damages  cannot  be  supported.  A  plain  distinction  is  to  be  drawn 
between  compensation  for  a  deficiency  and  general  damages. 

Story  Eq.  Jur.  Sec.  794,  796. 
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There  ia  no  prayer  Id  the  bill  to  Just 
ages.    The  decree  should  fullow  the  r» 

Manu  vs.  Campbell,  4  Hawn.,  498. 

Story  Eq.  PI.  Sec.  42. 

No  decree  should  be  made  whicl; 
aoiount  found  to  be  due  on  the  mortgu 

The  finding  aa  to  the  value  of  the  hi 

No  decree  can  be  made  on  this  bill  i 
ants  D'Andrade  and  Cunha.  The  fori 
thorlze  it.  Graham  vs.  B.  R.  Co.,  3  ^ 
the  diclum  of  the  Icitrned  Judge. 

•  For  the  piainliffs  it  was  contended 
much  persistence  that  the  prayer  for  p 
Court  in  awarding  damages  flowing 
which   form  the  basis  of  the  complain 

Pomeroy'd  Eq.  Jur.  Sec.  237. 

Story's  Eq.  Jur.  Sec.  794,  796. 

The  )inthoritie.s  are  unanimous  in  he 
eral  relief  is  a  sufficient  basis  for  any  < 
able  to  the  case  made  by  the  bill.  E\ 
mistake  the  relief  to  which  he  is  enlif 
the  Court  may  yet  afford  him  the  relit 
under  the  prayer  for  general  relief." 

Story's  Eq.  PI.  Sec.  40,  41,  note  2. 

Cook  vs.  Martin  2  Atk.  S. 

Mitford's  Eq.  PI.  (Ed.  1882)  132,  11 

The  same  conclusion  may   be   reac 

equity  will  exercise  its  powers  to  pre^ 

By  the  Cou 

We  have  considered  the  several 
vanced  on  behalf  of  the  parties  and  ai 
titr  J.  R.  Silva  and  the  defendants  D'. 
entitled  to  the  resulting  damages  elaii 

It  is  true  that  untfer  a  prayer  for  ge 
give  such  relief  as  it  may  think  the  pi 
cane  as  r.iade  out  at  the  bearing.  Bui 
the  plaintiffs  all  the  relief  asked  tor  b; 


•:  1 


-W^:'*^'^- 


SILVA  V8.  LOPEZ. 


429 


relief  was  asked  for  at  the  hearing,  or  by  the  bill  itself,  and  ha<l 
it  been  asked  for  we  do  not  think  it  should  have  t)een  granted. 

We  think  the  decree  of  the  27th  day  of  January  was  made  in 
error/that  it  is  not  in  accordance  with  the  decisions  of  the  learned 
Judge  (Austin)  and  of  the  full  Court,  and  that  all  proceedings 
under  it  were  irregular. 

This  niatter  has  now  been  before  the  Court  for  more  than  a 
year,  and  the  defendant  liopez  having  been  restrained  from  real- 
izing his  security,  we  think  it  Advisable  to  deal  with  the  whole 
case  now,  and  thus  avoid  further  delay  and  expense  to  the  parties. 

On  a  review  of  the  testimony  taken  at  the  hearing  and  before 
the  Master,  it  appears  that  the  plaintiff  Siiva  was  present  at  the 
sale  and  so  far  from  objecting,  he  then  and  subsequently  delivered 
parts  of  the  property  sold  (cattle  and  horses)  to  the  purchasers. 

Under  the  original  decision,  which  was  affirmed,  Silva  is  enti- 
tled to  have  the  property  returned  to  him  or  to  be  paid  its  value, 
but  no  more,  neither  do  we  think  that  under  the  circumstances 
of  the  case  as  made,  either  he  or  the  defendants  Cunha  and  D'An- 
drade  can  recover  for  consequential  or  resulting  damages. 

We  think,  on  an  examination  of  the  testimony,  that  the  amount 
awarded  to  the  plaintiffs  for  the  value  of  the  cattle  and  horses  not 
returned  is  too  much,  and  therefore  allow  to  the  plaintiff  Silva  the 
sum  of  $1,200  instead  of  $1,920,  for  such  value. 

We  allow  to  the  defendant  Cunha  the  sum  of  four  hundred 
dollars,  the  amount  paid  by  him  for  the  cattle  returned  by  him, 
also  the  sum  of  $40  for  expenses  of  driving  the  cattle  to  Wai- 
malu  and  returning  same,  making  together  $440  with  interest  at 
the  legal  rate.     We  disallow  the  other  items  as  not  recoverable. 

We  allow  to  the  defendant  D'Andrade  the  sum  of  $175,  cash 
paid  for  the  lease  purchased  by  him,  also  $890  for  20  head  of  cattle, 
$16  for  receiving  and  delivering  the  cattle,  $120  for  rent  paid  by 
him,  and  $18  exi>enses  of  lease  and  bill  of  sale,  making  altogether 
the  sum  of  $719,  with  legal  interest.  We  disallow  the  other 
items  as  not  recoverable. 

An  account  must  be  taken  of  the  amount  of  principal  and  inter- 
est due  to  the  defendant  Lopez  under  his  mortgage,  in  which  ac- 
count he  must  be  allowed  the  sum  of  $120,  ordered  to  be  paid  to 
the  defendant  D'Andrade  for  rent,  and  after  deducting  the  sum 
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of  $1,200  with  interest  at  the  rate  specified  in  the  mortgage,  the 
halaDce  must  be  paid  by  the  plaintiffs  to  Lopez. 

The  property  comprised  in  the  mortgage  must  be  sold  under 
the  direction  of  one  of  the  Judges  of  the  Court,  at  the  expiration 
of  one  month  from  the  date  the  balance  is  ascertained  and  pro- 
ceeds paid  into  Court,  unless  the  amount  found  to  be  due  is  pre- 
viously paid. 

Each  party  to  pay  his  costs  of  this  appeal  and  of  all  proceedings 
subsequent  to  the  decision'  of  this  Court  of  the  10th  December 
last.  The  defendant  Lopez  to  pay  the  complainants'  costs  of  the 
suit  up  to  and  including  the  first  appeal. 

A  decree  emlxxlying  the  foregoing  orders  and  directions  will  be 
prepared  and  may  be  perused  by  the  parties  before  final  signature. 

Aahford  &  Aah/ord,  counsel  for  plaintiffs. 

F.  Jf.  Hatch  &  CecU  Bromny  for  defendant  Lopez. 

Jona.  Austin^  for  defendants  Cunha  and  D'Andrade. 

Dated,  Honolulu,  October  6,  1885. 


JOHN  M.  HORNER  w.  CLAUS  SPRECKELS. 

Appeal  prom  Decision  op  Austin,  J.,   Overruling    De- 
murrer. 

July  Term,  1885. 
JuDD,  C.  J.;  McCuLLY  and  Preston,  JJ. 


W.  Y.  Homer,  having  made  a  planting  contract  with  defendant, 
signed  an  interest  in  the  contract  to  bis  brother,  J.  M.  Homer, 
who  brought  suit  against  defendant  for  breach  of  the  contract. 

Held  that  J.  M.  Horner,  by  the  assignment,  became,  not  a  tenant  in 
common  with  his  brother,  but  a  Joint  contractor,  and  therefore 
W.  Y.  Horner  should  have  been  Joined  as  a  co-plaintiff. 

Decision  appealed  from  Reversed. 
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This  action  is  brought  to  recover  the  sum  of  $31,902  82  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff  in  consequence 
of  the  alleged  breach  of  an  agreement  for  planting  and  grinding 
caDe. 

The  complaint  alleges  that  the  defendant  on  the  19th  January, 
1880,  agreed  with  one  William  Y.  Horner  that  in  consideration 
that  said  W.  Y.  Horner  or  his  assigns  should  for  the  term  of  seven 
years  thereafter  plant  with  sugar  cane  at  least  two  hundred  acres 
of  land  in  each  year  during  the  said  term  for  the  defendant,  upon 
the  Island  of  Maui,  and  cultivate,  irrigate  and  strip  the  same  and 
deliver  the  same  to  the  defendant  during  the  seasons  when  the 
cutting  of  cane  should  be  going  on  and  when  the  defendant  should 
be  ready  to  receive  and  grind  the  same,  he,  the  defendant,  would 
furnish  for  the  irrigation  of  said  cane  such  supply  of  water  as  in 
the  opinion  of  the  defendant  or  his  agent  should  be  sufficient  to 
irrigate  said  cane,  and  should  make  a  fair  distribution  of  water,  in 
case  of  scarcity  thereof,  between  the  cane  planted  and  cultivated 
under  said  agreement  by  the  'said  William  Y.  Horner  and  his  as- 
signs and  ail  other  cane  upon  the  defendant's  lands  requiring  irri- 
gation from  the  sources  of  water  available  therefor.  And  further, 
that  the  defendant  would  grind  and  make  said  cane  into  sugar  and 
deliver  to  the  said  W.  Y.  Horner  and  his  assigns  one-half  of  the 
said  sugar  durAig  the  first  year  of  the  said  agreement,  and  one- 
third  thereof  thereafter. 

The  declaration  then  avers  an  assignment  on  the  1st  June,  1880, 
by  said  W.  Y.  Horner  to  the  plaintiff,  with  the  consent  of  the  de- 
fendant, of  one  undivided  half  of  his  interest  under  said  agree- 
ment. 

And  that  said  W.  Y.  Horner  until  the  assignment,  and  the 
plaintiff  and  W.  Y.  Horner  thereafter,  did  and  performed  all  things 
required  by  said  agreement  to  be  done  and  performed  on  the  part 
of  the  said  W.  Y.  Horner  and  his  assigns. 

Breach.  That  the  defendant  from  and  after  about  the  4th 
March,  1883,  did  not  furnish  for  irrigation  of  said  cane  such  sup- 
ply of  water  as  in  the  opinion  of  the  defendant  or  his  agent  was 
sufficient  to  irrigate  said  cane,  and  did  not  make  a  fair  distribu- 
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1  of  water  between  the  ei 
I  ai^reement  and  all  olher 
ring  irrigation  from  thest 
Lilly  failed,  neglected  and 
uru,  neglect  and  rel'uaal ' 
ar  cane  planted  under  sai< 
and  woody,  and  of  Iltll 
refrom  was  ubout  830  toi 
n  made  therefrom  had  tl 
nidhed  with  water  for  In 

Qt. 

Hid  further,  that  plalntlfi 
he  planting  and  cuUivatii 
;e  Bum!j  of  money, 
'he  declaration  iilleges  per 
ms  U)  recover  the  amount 
:o  this  declaration  the  de 

nonjoinder  of  W.  Y.  Ho 
'he  demurrer  was  argued 
J  overruled  the  demurrer, 
'he  defendant  appealed  fr 
)n  behalf  of  the  defendan 
nt  the  plaintiff  became  a, 

therefore  it  waa  necessary 
In  behalf  of  the  plaintiff  i 

assignment  became  a  tei 

as  such  could  eue  aeparaf 
'he  following  authorities  i 
ihilty  on  Pleadings,  Vol. 
3.,  353;  Foley  vs.  Addeni 
itraets,  Vol.  1,  p.  39  ;  Jfo. 
Uan,  10  Wend.,  874;  J 
iU»  vs.  Binds,  4  Gray.  266 
■tpany  (In  Equity  before 
Mayor  of  Hew  York,  63  N 
.  185  ;  Ciuger  ea.  McLau 
,w.,  C3;  Forler  vs.  Bleiler 
a, ,  543 ;  Ilasbrouck  vs,  Bt 
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58  N.  Y.,  241;  Wells  vs.  Cone,  65  Barb.,  686/  Van  Home  vs. 
Crane,  1  Paige,  456 ;  Holland  vs.  Weld^  4  Greenleaf,  219 ;  Tate 
vs.  Citizens^  Insurance  Company,  13  Gray,  82;  8kinner  vs.  King, 
4  Allen,  498 ;  Crompton  vs.  Jones^A  Co  wen,  13 ;  Tieman  vs.  Jack 
son,  5  Peters,  680-597. 

On  a  review  of  tlie  authorities  and  after  reading  the  opinion  of 
the  late  learned  Judge  we  are  of  opinion  that  this  decision,  which 
appears  to  have  been  formed  under  the  assumption  that  the  plaint- 
iff and  W.  Y.  Horner  were  tenants  in  common,  was  erroneous. 

We  think  that  by  the  assignment  to  the  plaintiff— with  the  as- 
sent of  the  defendant — of  one  undivided  half  interest  in  the  agree- 
ment, a  new  contract  was  made  between  W.  Y.  Horner  and  the 
plaintiff  on  the  one  side,  and  the  defendant  on  the  other,  to  per- 
form the  several  works  upon  the  terms  of  the  original  agreement, 
and  that,  consequently,  W.  Y.  Horner  should  be  Joined  as  a 
plaintiff. 

The  plaintiff  seeks  to  recover  the  whole  damages  alleged  to  have 
been  sustained,  and  which,  it  is  admitted  on  behalf  of  the  plaint- 
iff,  W.  Y.  Horner  could  not  himself  do. 

The  judgment,  therefore,  is  that  the  decision  appealed  from  be 
reversed,  with  costs  of  this  appeal  and  in  the  court  below. 

The  plaintiff  to  have'leave  to  amend  as  he  may  be  advised  with- 
in twenty  days  on  payment  of  costs. 

A.  S.  HartweU  and  Jona.  Austin,  for  plaintiff. 

Flaul  Neu^nann,  and  F.  M.  Hatch,  for  defendant. 

Honolulu,  July  21,  1886. 
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EXCBPTIONa   TO  RULI 


JuDD,  C.  J.;  McCuLi.1 

Ejectment  having  been  brought  aga 
under  different  titles;  held  then 

Plaiotiff  having  discontinued  aa  to  i 
instructed  the  Jury  that  they  ml( 
derendants;  held,uudertheevidi 
only  claim  title  from  the  time  ' 
but  there  being  no  advantage  in 
for  posaessioD  is  allowed  to  stai 
damagea. 

Exceptions  sustained. 

Opinion  op  the  Cod 

This  case  comes  up  on  a  bill  of 
late  Mr.  Justice  Austin  on  the  trl 
Jnry  at  the  last  April  term. 

It  is  an  action  of  ejectment,  and 
fendants,  nine  in  number,  "  have  i 
therightaof  the  plalntiffa  taken 
verted  to  their  use  and  occupatio 
Honolulu  awarded  to  one  Kiha  b] 
the  plaintiffs  state  their  title  to  be 
leaae  dated  March  9,  I83S,  from  P) 
(the  term  being  ten  years  from  28: 

The  plaintiffs  claim  restitution  o 
its  detention,  and  by  their  damag 

The  action  was  commenced  on  t 

The  plaintiffs  obtained  a  defaul 
was  afterward,  on  the  7th  April, 
Hartwell  on  behalf  of  the  defend; 
Hoon,  and  of  Mr.  Thompson  on  bi 

Chuhin  A  Co.  were  admitted  to 
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ployers  of  Hee  Ping  and  Chung  Tai  Hoon,  claiming  to  be  entitled 
o  part  of  this  land  under  a  lease  from  Kaanaana,  an  alleged  tenant 
or  life. 

The  other  defendants  claimed  to  hold  the  remainder  of  the 
premises  under  another  lease  from  Kaanaana. 

At  the  trial  it  was  proved  that  the  lessors  of  the  plaintiffs  were 
the  heirs  at  law  of  Kiha,  the  patentee. 

That  Kaanaana,  the  alleged  tenant  for  life,  died  on  the  29th  day 
of  January  last. 

That  the  defendants  Chulan  &  Co.  were  iu  separate  possession 
by  their  servants  Hee  Ping  and  Chung  Tai  Hoon  of  the  portion  of 
land  comprised  in  their  lease,  being  part  of  the  premises  claimed, 
and  there  was  a  fence  between  Chulan  <&  Co.'s  lot  and  the  rest  of 
the  land. 

It  was  also  proved  on  behalf  of  the  plaintiffs  that  Chulan  <&  Co.'s 
lot  was  worth  $45  per  month  and  ihe  residue  $60  per  month. 

At  the  conclusion  of  the  plaintiffs'  case,  the  defendants  Hee 
Ping,  Chung  Tai  Hoon  and  Chulan  &  Co.  moved  for  Judgment,  on 
the  ground  that  the  declaration  was  against  them  jointly  with  the 
other  defendants,  while  the  evidence  showed  a  several  occupancy 
of  two  several  lots  under  two  separate  leases,  with  no  joint  occu- 
pancy or  joint  wrong,  and  duly  excepted  to  the  refusal  of  the  Court 
to  grant  such  motion. 

The  Court  thereupon  ordered  that  the  plaintiffs  might  discon- 
tinue as  to  damages  against  all  the  defendants  but  Hee  Ping  and 
Chung  Tai  Hoon  and  Chulan  <&  Co.,  which  discontinuance  the 
plaintiffs  filed  and  the  defendants  mentioned  duly  excepted. 

On  the  argument,  Mr.  Hartwell  for  his  clients  urged  that  the 
Civil  Code,  Sec.  1144,  did  not  allow  of  the  joinder  of  several  de- 
fendants, as  in  this  case,  for  each  was  liable  onl^  for  detention  of 
the  several  lots  held  by  him. 

The  Court  was  referred  to  Murphy  vs.  Campar,  33  Mich.,  71 ; 
Jackson  vs.  JIazen,  2  Johns.,  441 ;  Chitty  on  Pleadings,  Vol.  1,  p. 
86 ;  Pomeroy's  Civil  Remedies,  Sec.  282,  and  to  the  following 
passage  in  the  judgment  of  the  Court  in  Fosgate  vs.  Herkimer 
Company^  9  Barb,,  296  : 

"  When  the  possession  is  several,  each  relying  on  a  separate 
title  and  separate  defense,  it  would  be' just  as  proper  to  sue  half  a 
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dozen  defendants  on  as  many  pron 
proceed  against  half  a  dozen  tenan 

Mr.  Kinney,  for  the  plaintfffa. 

The  defendants'  motion  was  t< 
Judgment;  that  supposing  the  d( 
rect,  he  should  have  a.'iked  for  a  n 
by  the  weight  of  authority  there  v 

He  cited   While  vs.  Pickering, 
Bepbam,  48  N.  Y.,  41 ;  Jackson  v. 

On  this  exception  we  thinli  the  ; 

The  defendants  were  not  entitle 
them  absolutely. 

The  case  of  Jackaon  vs.  Sasen  1 
the  subsequent  case  of  Jackson  vs. 
authority  for  the  plaintiffs,  as  are  s 
plaintiff 

The  Judgment  of  the  Court  In  . 
Is  not  in  accordance  with  the  dec: 
the  Judgmeat  appears  to  have  beei 
of  the  Revised  Statutes  of  New  'V 
acts  that  where  "  the  action  Is  aga 
pear  on  the  trial  that  any  of  them 
ally  or  jointly,  and  other  defem 
severally,  the  plaintiff  shall  electa 
proceed,  and  a  verdict  shall  be  re 
ants  against  whom  the  plaintiff  do< 

The  Court  directed  the  jury  (tl 
their  claim  for  damage  against  all  t 
well's  clients)  that  they  might  find 
and  Hee  Ping  and  Chung  Tat  Uoo 
until  the  18th  March,  to  which  dii 

We  are  of  opinion  that  such  d 
plaintiffs  could  only  claim  title  tn 
day  only  the  plaintiffs'  right  of  poi 
not  see  that  any  advantage  will  fc 
title,  we  will  allow  the  Judgment 
property,  on  the  plaintiffs  filing  a  i 
fourteen  days,  otherwise  a  new  tri 

Honolulu,  August  10,  1865. 
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KEKUKE  vs.  KELIIAA. 
Exceptions  to  RuiiiNGs  op  Austin,  J. 

JUIiY  T£BM,    1886. 

JuDD,  C.  J.  and  McCully,  J. 
Preston,  J.,  DisqualifieU. 

f 

Plaintiff  brought  ejectment  on  a  deed  made  by  him  to  defendant's 
grantor,  claiming  that  the  deed  was  conditional  on  the  undertak- 
ing of  the  grantee  to  support  plaintiff  during  his  life;  at  the  trial 
the  Court  excluded  evidence  as  to  failure  of  support. 

Held,  that  by  the  terms  of  the  deed,  (which  was  in  Hawaiian),  no 
estate  upon  condition  was  created  or  could  be  inferred;  and  there* 
fore  there  was  no  forfeiture  of  the  estate  on  account  of  failure  to 
support,  and  the  refusal  of  the  Court  to  allow  evidence  of  the 
failure  of  the  grantee  to  supx>ort  plaintiff  was  correct. 

A  liberal  construction  should  be  given  to  Hawaiian  words,  which  are 
claimed  to  be  equivalent  to  technical  expressions  in  English  or 
Latin. 

Exceptions  overruled. 

Opinion  op  the  Coubt,  by  MoCully,  J. 

This  was  an  action  of  ejectment  to  recover  a  part  of  the  prem- 
ises conveyed  by  the  plaintiff  by  a  deed  to  one  Kela,  a  Chinaman. 

The  material  parts  of  the  deed,  upon  the  construction  of  which 
the  exceptions  taken  depend,  translated  from  the  Hawaiian  lan- 
guage in  which  the  deed  is  written,  are  as  follows : 

Know  all  men  by  these  presents  that  I,  Kekuke,  and  my  wife, 
Kamokol  *  *  *  in  consideration  of  one  dollar,  to  us  in  hand 
paid,  in  witness  of  this  sale  and  conveyance,  and  in  pursuance  of 
our  own  wish  and  good  purpose,  and  pn  account  of  the  consent  of 
Kela  to  take  good  care  of  us  in  respect  to  all  things  as  long  as  we 
live,  do  hereby  convey  unto  the  said  Kela,  our  son-in-law,  and 
his  heirs,  executors,  administrators  and  assigns  forever,  all  that 
piece  of  land  *  *  *  with  its  appurtenances  to  Kela  and  his 
successors  (hope),  the  said  Kela  to  peaceably  hold  the  land,  and 
we  relinquish  all  our  rights  therein,  and  all  leases  which  we  or 
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cither  of  us  have  made  of  any  part  thereof  are  hereby  cancelled 
by  this  deed,  and  the  said  Kela  is  hereby  empowered  to  extin- 
guish such  leases  and  to  lease  the  land. 

In  witness  whereof,  etc., 

Signed  by  the  grantora 

The  plaintiff's  case  was  that  he  had  not  received  support  from 
the  grantee,  and  the  exceptions  are  to  the  refusal  of  the  Court  to 
admit  evidence  to  this  effect,  and  directing  a  verdict  for  the 
defendant. 

The  question  for  our  consideration  is  whether  the  deed  creates 
an  estate  upon  condition,  with  forfeiture  and  a  right  of  re-entry 
for  a  breach  thereof. 

The  doctrine  of  conditional  estates  is  discussed  on  principle  in 
Bawson  vs.  Inhabitants  of  School  District,  etc.,  7  Allen,  126.  Bige- 
low  C.  J.  in  citing  authorities  says:  "  The  usual  and  proper  tech- 
nical words  by  which  an  estate  (conditional)  is  granted  by  deed, 
are  *  provided,'  <  so  as'  or  <on  condition.'  So  a  condition  in  a  deed 
may  be  created  by  the  use  of  the  words,  <«t,'  or  ^quod  si  contitigatj* 
and  the  like,  if  a  clause  of  forfeiture  or  re-entry  be  added.  Co. 
Litt.  204,  A.  ete.  Duke  of  Norfolk's  case  ete.,  1  Wood 
on  Conveyancing,  290.  In  grants  from  the  Crown  and  in  de- 
vises a  conditional  estate  may  be  granted  when  it  is  given  or 
devised  for  a  certain  purpose  or  with  a  particular  intention,  or  on 
payment  of  a  certain  sum  *  *  *  But  such  words  do  not 
make  a  condition  when  used  in  deeds  of  private  persons.  If  one 
make  a  feoffment  in  fee  ea  intentione,  ad  effectum,  ad  propmtmi 
and  the  like,  the  estate  is  not  conditional  but  al>solute,  notwith- 
standing. These  words  must  be  conjoined  in  a  deed  with  others 
giving  a  right  to  re-enter  or  declaring  a  forfeiture  in  a  specified 
(M>ntingency,  or  the  grant  will  not  be  deemed  to  be  conditional." 

There  is,  says  the  same  authority,  a  difference  between  a  deed 
made  in  consideration  of  an  act  to  be  done,  or  a  service  rendered, 
wht^n  the  subject  matter  of  the  grant  is  in  its  nature  executory, 
as  an  annuity  to  be  paid  for  services  to  be  rendered,  in  which 
case  the  failure  to  perform  the  services  relieves  from  the  further 
payment  of  the  annuity,  and  a  deed  where  the  estate  granted 
has  passed.     The  above  case  is  an  exception. 

Ordinarily,  the  failure  of  a  consideration  of  a  grant  of  land  or 
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the  non-fulfillment  of  the  purpose  for^which  a  conveyance  by 
deed  is  made,  will  not  of  itself  defeat  an  estate,  the  reason,  ag 
given  by  Coke,  being  that  "the  state  of  the  land  is  executed  and 
an  annuity  executory."  A  deed  for  the  use  of  land  on  condition  of 
support  might  be  an  instance  of  an  executory  grant,  revocable  on 
failure  to  support  The  Chief  Justice,  in  the  case  from  which  we 
have  cited  with  some  condensation  and  change  of  words,  says  an 
estate  cannot  be  made  defeasible  on  a  condition  subsequent  by 
construction  founded  on  an  argument  ab  inconvenienti  only,  or  on 
consideration  of  supposed  hardship  or  want  of  equity.  The  Court 
in  this  case  held  that  a  grant  of  land  to  a  town  «for  a  burying 
place  forever,"  in  consideration  of 'love  and  affection,  etc.,  is  not 
a  grant  upon  a  condition  subsequent. 

In  Ayer  vs,  Urnery,  14  Allen,  67,  a  deed  which  was  intended 
to  provide  for  the  support  of  an  elderly  couple,  drawn  in  much 
more  full  and  explicit  terms  than  in  the  case  at  bar,  was  held  not 
to  create  a  defeasible  estate.  The  warranty  deed  of  the  deman- 
dant's husband  to  the  tenant  was  "in  consideration  of dol- 
lars paid,  and  in  consideration  of  the  fulfillment  of  certain  agree- 
ments herein  mentioned  to  be  performed  and  fulfilled  by  the 
tenant,"  and  following  the  description  of  the  premises  <<and 
this  conveyance  is  upon  the  consideration  that  said  Emery,  his 
beirj,  executors  and  administrators,  shall  well  and  truly  perform 
all  the  agreements,  etc."  Yet  the  Court,  referring  to  the  case 
above  cited  from  7  Allen,  by  the  same  Chief  Justice  Bigelow^ 
held  that  there  being  no  apt  and  proper  words  to  create  a  condi- 
tion, no  clause  of  re-entry  or  forfeiture,  no  provision  that  the  deed 
shall  be  void  in  a  certain  contingency,  and  a  failure  to  indicate 
any  clear  intent  to  cause  the  estate  to  be  defeated  by  reason  oi 
any  act  or  omission  of  the  grantee,  the  deed  could  not  be  held  as 
conditional,  and  although  in  this  case  the  Court  thought  it  might 
be  said  that  the  deed  was  of  equivocal  import,  "yet  it  is  perfectly- 
well  settled  that  an  estate  on  condition  cannot  be  created  by  deed 
except  when  the  terms  of  the  grant  will  admit  of  no  other  rea- 
sonable consiruction,"  and  further  say,  in  conclusion  :  "A  court 
of  law  cannot  vary  the  rules  of  construction  to  meet  cases  of  hard- 
ship and  injustice,  however  remediless  they  may  be." 
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Labamve.  Oarlelon,  S3  Me.,  211,  wi 
the  reasoning  and  authoriiies  of  7  Atli 

We  should  give  a  fuvorable  constri 
in  the  Hawaiifln  language,  which  vaay 
aleot  of  neeeseary  techDical  words  in 
liberality  of  construction  can  we  find 
thing  equivalent  to  the  words  of  oondi 
ities  cited  above.  "Such  phrases  as 
'if  it  shall  so  happen,'  are  found  in  c 
to  will  remove  any  doubt  aa  to  the  i 
Tiedeman  on  Beat  Property,  Sec.  272 ; 
Sec.  S. 

Although,  words  not  in  terms  crea 
one,  if  followed  by  a  clauEe  reserving 
of  the  grantor  in  case  of  failure  to  cari 
pressed. 

Washburn,  B.  P.,  Ch.  XIV.,  Sec. 
273 ;  La/iam  vs.  Oarlelon,  53  Me.,  213 

The  words  of  this  deed  are  "  In  pun 
good  purpose  (manao  mallcai)  and  bee 
to  toke  good  care  of  us  in  respect  to  al 
and  they  are  followed  by  do  clause  < 
treated  as  a  part  of  the  consideration, 
would  he  supported  by  no  authority  ai 
,    well-settled  principles  of  law. 

We  further  observe  that  this  deed 
the  esecutioQ  of  any  supposed  conditi 
In  such  case  the  estate  cannot  be  forfi 
condition  after  the  grantor  has  parted 
B.  P.,  Sec.  273. 

In  Page  vs.  Palmer,  48  N.  H.,  385, 
beirs  or  aasigns  to  the  performance  of 
must  be  expreissly  mentioned  in  the  co 
W.  Simpson,  48  N.  H.,  475 ;  MeirHield 
Fellowa  vs.  Brown,  42  N.  H.,  364 ;  4  K 
Bevertlng  to  the  language  of  the  di 
seen  that  the  grantors  made  their  st 
confidence  in  their  son-in-law.     Tbei 
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"Which  can  be  construed  to  create  a  condlUoaal  estate  by 
liberal  and  equitable  construction,  if  that  were  allowabl 
law  by  all  the  authorities  is  that  conditions  annexed 
going  to  defeasance  being  odious  in  the  law  must  be 
strictly. 

4  Kent's  Cora,,  129;  Emerion  vs.  Simpson,  48  N. 
"Wash.  B.  P.,  447. 

Tbe  ruling  of  the  Court  excluding  evidence  to  sho^ 
of  support,  was  correct  and  the  exceptions  are  overruled 

Finney  &  Feteraon,  for  plaintiCb. 

CeeU  Brown,  for  defendants. 

Honolulu,  September  5,  1885. 


NAMOMI  and  MAHOE,  his  wife,  vs.  AH  NUT  and  CA: 
his  wife. 

Appeal  fboh  Decibioit  of  McCui*ly,  J. 

July'Tebw,  1885. 

judd,  c.  j.  ;  mccolly  and  pkestos,  jj. 

Flaiutlfl^,  an  elderly  Hawaiian  and  his  wife,  sold  to  deten 
pieces  of  land,  one  belonging  to  the  husband,  the  other! 
and  subsequently  claimed  that  they  bad  been  fraudulent 
to  include  both  pieces  In  the  deed,  whereas  they  hadonl; 
to  sell  that  belonging  to  the  wife. 

field  that  there  being  no  eoiiolusive  evidence  of  Inadequacy 
eration,  or  that  plalntltT  was  incompetent  to  do  businc 
any  fraudulent  representations  were  made,  the  deed  cai 
aside. 

Equity  will  not  relieve  in  the  case  of  a  bargain  simply  Impi 

Decree  affirmed. 

Opinion  op  the  Court,  by  Judd,  C.  J. 
We  have  carefully  considered  the  evidence  in  this  cas 
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arguments  of  counsel,  and  aee  ao  reasc 
Vice-chancellor  should  be  reversed. 

The  plaintiff  Namonii  sought  the  pi: 
l3  strong  that  he  sold  the  land  which 
lease  indudes  the  parcel  of  land  which 
tended  to  be  sold. 
We  think  the  decree  should  be  afflrn 
W.  B.  Castle,  for  plaintiffs. 
A.  S.  HartweU,  for  defendants, 
Honolulu,  September  19,  1885. 

Dbcibion  op  McCdlly,  J.,  . 

The  plaintidb,  who  are  elderly  Hawa 
Oahu,  connplain  that  they  have  been 
deed  which  conveyed  to  the  defendant: 
certain  Boyal  Patenis,  based  on  kulea 
were  the  holders,  whereas  they  intendi 
premises.  Royal  Patent  No.  1362  was 
wife,  by  inheritance ;  Boyal  Patent  N 
parcels  of  land  were  in  the  same  ahuj 
from  each  other.  Both  were  under  ac 
Same  at  $160  per  year,  and  had  been 
fendaiit,  the  lease  to  begin  January  : 
There  was  a  mortgage  of  $250  on  (he  p 

On  the  day  when  this  deed  was  mac 
had  been  "conducted"  by  the  witnesi 
neohe,  where  he  had  the  business  of 
conveyance  of  a  piece  of  land  to  Abram 
This  being  done,  Namomi  expressed  a 
Ah  Niu,  defendant,  as  he  wished  to  se 
Ah  Niu.  They  went  there  and  met  A 
to  sell  him  land  for  $700,  says  this  wll 
ment  of  Namomi  In  the  bill ;  for  $800  h 
defendant.  The  price  demanded,  all 
said  by  Ah  Niu  to  be  too  much,  and 
tion.  Ah  Niu  offered  $300,  and  Nam< 
agreement  that  Ah  Niu  should  pay  the 
the  expenses  o(  the  deed,  and  by  the 
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before  the  execntioD  of  the  deed  Namomlalso  demaade 
Nlu  coDsenled  to  allow  him  $105,  which  Ah  Niu  had 
half  year's  rent  In  advaace  of  the  lease,  to  begin  in  I88f 
So  much  is  without  controversy.  The  material  qu 
mains,  what  land  did  Kamomi  intend  to  sell,  and '  s 
was  selling.  The  deed  was  drawn  by  John  Barenal 
from  a  pencil  draft  by  Pahia.  They  would  appear  to  1 
in  during  the  negotiation.  Barenaba  testifies  that  th< 
about  the  pieces  of  land  in  Kailua,  already  leased  to 
After  the  bargain  was  struck  at  $300,  Ah  Nul  asked  Bf 
prepare  a  deed,  and  as  Pahla  had  been  present,  gave  1 
show  in  the  business.  Namoml  came  and  sat  at  the  t 
Niu  produced  a  lease  which  described  the  land  to  be 
Barenaba  copied  from  that  the  desuripHon  which  is 
numbers  of  the  awards  and  the  Boyal  Patenta.  Afi 
written  It  was  read  to  Namoml  in  a  toud  voice,  he  bei 
bearing.  Barenaba  says  he  was  not  acquainted  with  th 
wrote  merely  from  the  lease  before  him.  There  Is  no 
that  he  was  instructed  to  write  a  deed  different  from  the 
of  the  grantor,  or  that  be  undertook  to  do  so.  The  mo: 
was  counted  out  to  Namoml;  $270  having  been  fun 
Caroline,  the  deed  was  in  her  name.  G.  Barenaba  (t 
took  the  acknowledgment  of  Namomi  the  same  day. 
the  negotiation,  and  says  that  Namoml  wished  to  sel 
lands  which  were  under  lease  for  $700,  but  consented 
$300,  the  payment  of  the  mortgage  and  the  cancelli 
of  the  $106  he  had  received  on  account  of  rent. 

The  plaintiff,  Namomi,  was  in  Court,  but  was  not  p 
stand.  He  Is  elderly.  The  testimony  of  the  witnesses 
Is  hard  of  hearing,  and  Mr.  Castle  says  that  be  has  fa 
tally  within  the  last  two  years. 

Aa  to  Namomi,  whose  case  I  am  considering  separat 
bis  action  was  se^tarate  from  the  other  plaintiff,  I  c 
proof  that  he  intended  to  sell  only  Mahoe's  land,  and  wa 
Into  signing  a  deed  for  both  hers  and  his  own.  He  : 
who  sought  his  purchaser,  going  to  hie  store  for  that  pi 
appears  probable  that  he  treated  all  the  land  as  united, 
atate  titles  had  been  leased  together,  first  to  Han  Same 
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G.  WEST  vs.  A.  B,  KERB  5  A.  A.  MONTANO,  GABNISHEiS. 

Question  Besebved. 

July   Tebm^  1885. 

JuDD,  C.  J. ;  McCuiiiiY  and  Preston,  JJ. 

On  January  7,  a  garnishee  paid  into  Court  the  amount  he  owed  de- 
fendant ;  on  February  11,  ensuing,  defendant  was  adjudged  bank- 
rupt. 

Held  that  the  fund  in  Court  belonged  to  plaintiff,  and  no,t  to  defend- 
ant's assignees  in  bankruptcy ;  plaintiff  might  have  withdrawn 
it  before  the  bankruptcy,  and  the  law  should  not  put  him  in  any 
worse  position  merely  because  he  had  not  thought  fit  to  draw  hiB 
money  from  the  registry  of  the  Court. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

Judgment  was  rendered  in  favor  of  the  plaintiff  against  the 
defendant  Kerr.  A.  A.  Montane,  garnishee,  paid  into  Court, 
January  7,  1884,  the  sum  of  seventy-five  dollars.  On  the  11th  of 
February,  1884,  Kerr  was  decreed  a  bankrupt,  and  his  assignees, 
B.  F.  Dillingham  and  J.  G.  Spencer,  now  claim  this  sum,  and  the 
question  is  whether  they  or  the  plaintiff  West  is  entitled  to  it 

We  thinkHhat  West  is  entitled  to.  the  fund.  It  was  paid  into  Court 
and  might  have  been  withdrawn  by  West,  before  bankruptcy  pro- 
ceedings had  been  commenced.  Undoubtedly  the  original  suit,  if 
it  had  not  terminated  so  far  as  Kerr  was  concerned,  would  be 
suspended  by  the  proceedings  in  bankruptcy.  But  the  garnishee 
having  paid  the  amount  of  his  Indebtedness  to  Kerr  into  Court, 
and  thus  discharged  himself  of  all  liability  to  Kerr,  the  fund 
must  be  treated  as  West's.  Clearly  if  West  had  dmwn  the  de- 
posit, Kerr's  assignees  could  not  recover  it  from  him.  The  law 
ahould  not  put  him  in  any  worse  position  merely  because  he  had 
not  thought  fit  to  draw  the  money  from  the  registry  of  the  Court. 

W.  B.  CasOe,  for  plaintiff. 

8.  B,  Dole,  for  Assignees  of  Kerr. 

Honolulu,  September  19,  1886. 


SAMUEL  ANDREWS  tw.  J. 
SY] 

Appeal  fbom  Dbcii 


JODD,  C.  J.;  McCuL 

Plaintiff,  in  January  1880,  paid  de 
purchase  price  of  certain  land, 
as  soon  as  prepared,  plaintiff  t 
the  execution  of  the  deed,  at  t 
bonndarics  and  acreage  of  the 
eubsequently,  ascertained,  an 
the  omouut  of  the  purchase 
parties  had  conversations  aboi 
vas  done,  and  meanwhile  By 
creased  its  value,  and  bad  mo 
for  improvementfi,  believing  t 
lion  of  buying  it. 

In  an  action  by  plaintiff  to  compe 
tract  to  sell  the  land ;  held  tht 
formance  Is  not  absolute,  but  i 
Court ;  that  plaintiff  should  m 
for  so  long  a  time ;  and  that, 
bill  must  be  dlumlsaed. 

Decree  of  the  V  ice-Chancellor  afB 
Opinion  of  thb  C( 

Thib  is  aa  appeal  by  the  plaii 
Chancellor,  dlsmiwing  the  pla 
formance  of  an  agreement  for 
Waialuu,  island  of  Oahu. 

The  ag^reement  is  alleged  1 
month  of  November,  1880,  but 
appears  to  have  been  made  In  J 

The  Vice-Chancellor  diemisai 
pally,  of  laches  on  the  part 
claim. 
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At  the  hearing  before  us  an  affidavit  by  Mr.  W.  R.  Castle  was 
filed,  explaining  and  contradicting  his  testimony  given  on  the 
original  hearing,  on  which  occasion  he  denied  having  received 
any  money  from  the  plaintiff  on  account  of  the  purchase  money 
for  the  land  in  question,  and  said  that  he  had  no  recollection  of 
Sylva  coming  to  his  office  about  the  land. 

By  the  affidavit  the  witness  states  that  from  an  examination 
of  his  books  he  finds  that  the  plaintiff,  on  the  third  of  February, 
1882,  paid  to  the  deponent  $200  to  pay  «cash  down"  on  the  pur- 
chase of  said  land,  and  that  deponent  then  agreed  to  advance  the 
remainder  necessary  to  complete  the  purchase  price,  and  that,  at 
a  time  subsequent  to  said  third  day  of  February,  1882,  and  prior 
to  the  commencement  of  the  suit,  in  the  year  1882  or  1888,  said 
8ylva  came  to  the  office  of  deponent,  and  deponent  then  request- 
ed him  to  execute  a  deed  to  said  Andrews  of  the  premises  in 
question,  and  offered  to  pay  him  the  purchase  price  thereof,  and 
that  said  Sylva  replied  that  he  would  do  so,  but  that  he  was 
coming  to  town  in  a  few  weeks  with  his  wife,  and  then  they 
would  attend  to  it. 

The  defendant  denies  these  statements. 

But  taking  the  statements  to  be  correct,  do  they  make  the  case 

« 

any  better  for  the  plaintiff?  Was  anything  subsequently  done 
by  the  plaintiff  before  th^  defendant  made  the  improve- 
ments to  the  land,  showing  an  intention  by  the  plaintiff  to  exer- 
cise his  right  of  purchase  ?  « 

On  looking  at  the  agreement,  we  find  it  stated  the  land  in  ques- 
tion contains  ninety-five  acres  more  or  less,  without  further  des- 
cription, except  that  it  is  situated  at  Kawaihapai,  in  district  of 
Waialua,  and  the  price  five  dollars  per  acre. 

This  agreement  was  acknowledged  by  Mendonca  before  Mr* 
Castle,  on  the  16th  day  of  June,  1882,  and  it  appears  to  the  Court 
that  these  words  were  then  added,  «land  known  as  the  Rice  land, 
Bold  by  Rice  to  Guliek."  Underneath  is  .written,  seemingly  as  a 
memorandum  of  instructions,  < 'Thinks  there  are  two  pieces.'' 

In  a  conveyance  from  Guliek  to  Mendonca,  which  is  put  in  evi- 
dence,  there  is  a  reference  to  a  piece  of  land  containing  45  acres, 
said  to  have  been  patented  to  W.  H.  Rice  by  Grant  458,  also  to 
another  piece,  containing  42  acres,  part  of  land  described  in  Grant 
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loa,  p&rt  of  the  land  (3  acres)  having  been  acAA  to  other 

does  not  appear  that  any  steps  were  taken  to  aacer- 
K>undarlea  or  acreage  of  the  land,  nor  to  agree  on 
1  the  amount  of  the  purchase  money. 
:ter  was  allowed  to  remain,  and  the  statement  of  Mr. 
Sylva  could  only  amount  to  this ;  "Andrews  has  la- 
ke to  prepare  a  deed  for  him,   will  you  sign  It  when 
nd  nothing  further  was  done;  in  fact,  it  would  appear 
:n  forgotten  altogether  by  the  plaintiff's  then  attorney, 
lonsideration  of  the  whole  case,  we  are  of  the  opinioa 
icision  or  the  Vice- Chancellor  was  correct,  and  accord- 
ecislon  appealed  from  is  affirmed  with  costa. 
>  will  be  signed  on  preaentation. 
httriton,  for  plaintiff. 
artwell,  for  defendant,  SylvfL 
I,  September  19,  1885. 

ECI8ION  OF  McCULLY,   J.,   APPEALED  FROM. 

Is  brought  to  enforce  the  specific  performance  of  the 
.greement : 

;d  from  Samuel  Andrews  the  sum  of  twenty-five  dol- 
:countof  purchase  money  of  a  certain  piece  of  land, 
Kawalhapal,  district  of  Waialua,  Island  of  Oahu,  con- 
ety-five  acres,  more  or  less,  and  I  agree  to  execute  the 
eeds  of  Gonvcyani'e  as  soon  as  prepared,  the  (said) 
ilrews  to  pay  the  biilance  of  purchase  money  (at  the 
I  dollars  per  acre)  on  the  execution  ofsaid  deeds,  land 
lie  Bice  land,  sold  by  Bice  to  Oullck. 

J.  P.  Mendonua. 

BlCH'D  F.  BlCKEETON." 

Fument  is  not  dated. 

s  by  the  bill  and  answers  that  the  two  defendants  were 
rship  In  carrying  on  a  ranch,  which  was  dissolved  No- 
1880,  at  which  time  the  defendant  Mendonca  made  a 
I  of  certain  lands  to  the  defendant  Sylva,  including  the 
rred  to  in  the  agreement  in  question,  which  lands  be 
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had  purchased  of  C.  T.  Gulick,  by  deed  dated  December  8,  1879.  ;* 

The  date  of  the  instrument  is  thus  fixed  between  these  two  dates.  ^ 

An  instrument  is  exhibited,  dated  January  8,  1881,  by  which 
Ghispar  Sylva  covenants  with  the  other  defendant,  Mendonca,  to 
keep  harmless  and  indemnify  him  from  all  claims  which  may 
arise  out  of  the  agreement  to  sell  to  Andrews. 

The  bill  alleges  repeated  demands  on  Mendonca  to  specifically 
perform  the  contract ;  that  before  the  sale  of  the  land  to  Sylva, 
he  had  notice  of  this  agreement,  and  that  since  the  sale  the 
plaintiflT  has  frequently  requested  Sylva  to  receive  the  balance  of  r 

the  purchase  money  and  to  execute  a  deed.   The  specific  averment 
in  this  particular  being  that  the  plaintiff  had  deposited  the  money  -^1 

for  the  purchase   with  his  attorney  in  Honolulu,  W.  B.   Castle, 
Esq.,  and  had  requested  Sylva,  and  Sylva  had  agreed,  to  go  to  ']^ 

Mr.  Castle's  office,  sign  a  deed  and  receive  his  money,  but  had 
neglected  and  refused  to  do  so. 

The  answer  of  Sylva  admits  that  he  was  informed  by  Men- 
donca, at  the  time  of  the  sale  of  the  land,  of  the  agreement  with 
Andrews,  and  that  he  made  the  covenant  to  keep  him  harmless. 
He  denies  the  requests  of  plaintiff  that  he  would  receive  the 
money  and  make  the  conveyance,  and  avers  that  the  plaintiff  at 
first  informed  him  that  Mr.  Castle  would  advance  the  money,  but 
subsequently  that  he  declined,  and  that  plalntifi  could  not  raise  the 
money,  and  he  avers  that  he  was  ready  and  willing  to  carry  out 
the  agreement,  until,  believing  that  plaintiff  had  given  up  all  in- 
tention of  buying  the  land,  he  had  fenced  and  improved  it,  and 
enhanced  the  value  of  it,  and  had  included  it  in  a  mortgage  by 
which  money  was  raised  for  these  and  other  improvements,  etc.  "^ 

The  answer  of  defendant,  Mendonca,  admits  the  agreement,  H, 

which  he  says  was  made  about  January,  1880,   at  the  request  of  ^.^ 

Andrews,  after  conferring  with  his  partner.     Admits  the  plain-  ^ 

tiff's  requests  to  him  to  convey  as  per  agreement,  but  says  that 
he  requested  him  to  wait  until  law  suits  pending  between  himself  "'', 

and  partner  should  be  settled.     And  that  subsequent  requests  he 
referred  to  Sylva. 

I  have  not  made  full  abstracts  of  the  bill  and  answers,  leaving 
the  incidents  of  the  case  to  appear  by  a  resume  of  the  testimony 
applicable  to  the  principal  points  involved. 
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Andrews,  plaintiff,  testifies  that  when  the  litigation  arose 
tween  the  defendants,  this  business  was  deferred  at  their  request 
\  till  the  division  of  the  property  should  be  made.     By  the  record 

in  the  case  of  Mendonca  vs.  Sylva^  it  appears  that  the  litigation 
commenced  in  January,  1880,  and  closed  in  October.  Andrews 
testifies  that  two  weeks  after  the  close  of  the  litigation  he  met 
Sylva,  who  referred  to  the  subject  of  the  sale,  and  asked  what  be 
could  do  for  him,  and  that  it  was  left  for  Sylva,  whenever  he 
should  next  go  into  town,  to  go  to  the  law  office  of  W.  B.  Castle, 
where  the  deed  might  be  executed  and  he  would  receive  the 
money.  By  Andrews'  testimony,  nothing  more  was  said  about 
the  business  until  the  early  part  of  1882,  when  he  met  Sylva  driv- 
ing in  a  brake  with  his  wife,  when  Sylva  appears  to  have  opened 
the  conversation  by  asking,  «<What  about  that  land  we  sold  you — 
do  you  still  wish  it  ?"  To  which  Andrews  answered,  "Certainly 
I  do."  That  Sylva  asked  if  he  would  not  take  instead  an  ad- 
joining piece,  and  that  Andrews  said  <«  No,"  giving  reasons  why 
he  preferred  the  first  piece,  and  that  Sylva  said,  as  he  insisted  oa 
having  the  land,  he  would  be  going  to  town  in  a  week  or  so,  and 
would  go  to  Mr.  Castle's  office,  where  Andrews  said  the  money 
had  been  ready  for  him  for  some  time,  and  make  the  deed.  Tliat 
the  men  next  met  January,  1883,  at  the  house  of  Squires,  in 
Honolulu,  when  Sylva  asked  Andrews  to  give  up-  the  bargaiu — 
Andrews  made  no  answer. 

Sylva's  testimony  recognizes  some  interviews  with  Andrews. 
He  makes  out  that  Andrews  was  not  at  any  time  prepared  to  pay 
for  the  land,  that  he — Sylva — was  quite  desirous  of  realizing  the 
money  and  was  only  waiting  till  Andrews  could  pay  him. 

Mr.  Castle's  testimony  is  to  the  effect  of  Andrews  having 
placed  the  agreement  in  his  custody,  and  asked  him  to  advance 
the  money.  This  Castle  was  willing  to  do.  There  was  nothing 
moved  actively  forward  by  Andrews.  Mr.  Castle  did  not  speak 
to  Sylva's  agent,  Mr.  S.  M.  Damon,  whom  he  might  see  daily. 
At  a  late  period,  and  when  he  heard  that  Sylva  was  proceeding 
to  improve  the  premises,  he  spoke  to  Mr.  Damon,  who  thought 
the  matter  had  gone  so  long  that  Andrews  had  lost  his  right. 

Squires  gives  testimony  to  show  that  both  parties  talked  with 
him  about  the  sale.     Sylva  requesting  him  to  speak  to  Andrews, 
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and  he  telling  Sylva  that  Andrews  depended  on  Castle  for  the 
money,  and  there  seemed  a  diflSculty  about  getting  it.  Squires 
says  that  Andrews  used  to  make  loans  of  him ;  one  application, 
he  had  an  idea,  was  for  the  purchase  of  this  property. 

The  testimony  of  Mr.  Damon  is  that,  by  improvements  on  the 
land  and  in  the  neighborhood,  the  land  has  risen  in  value.  It  was 
safely  worth  now  $1,200. 

There  is  no  precise  rule  for  the  determination  of  cases  where 
specific  performs  UQO  of  contracts  to  sell  land  is  asked.  The  case 
of  a  defendant  is  better  than  that  of  a  plaintiff,  that  is,  it  requires 
a  much  less  strength  of  case  on  the  part  of  a  defendant  to.  resist 
a  bill  than  on  the  part  of  a  plaintiff  to  enforce  it  The  right  is 
not  absolute,  but  in  the  sound  discretion  of  the  Court.  Story's 
Eq.  Jur.,  Section  742  and  Section  769. 

The  impression  made  upon  my  mind  by  all  the  testimony,  of 
which  but  a  small  part  is  quoted  above,  is  that  the  plaintiff  has 
committed  laches  which  should  bar  his  rights.  He  seems  to  have 
left  everything  for  Sylva  to  do.  At  long  intervals  he  meets  him 
and  Jisks  him  to  go  to  his  attorney  in  town  and  do  the  business. 
He  had  no  money  on  deposit  then,  and  I  think  Sylva  was  justified 
in  his  doubt  if  he  should  get  it.  The  contract  calls  for  payment 
of  the  balance  at  the  rate  of  five  dollars  per  acre,  but  there  is  no 
evidence  that  the  exact  area  had  been  determined  and  that  Mr. 
Castle  had  in  his  hands  the  data  for  drawing  the  deed  and  ascer- 
taining the  precise  sum  due  on  the  land.  When  the  parties  met 
in  town  at  Squires'  house,  and  the  business  might  have  been 
closed  by  a  tender  of  the  money  and  a  deed,  nothing  seems  to 
have  been  done.  The  conduct  of  Andrews  was  not  that  of  one 
who  is  ready  and  desirous  to  carry  out  the  contract.  It  does  not 
seem  to  me  to  be  equitable  that  the  land  should  for  so  long  a  time 
be  bound  by  a  contract  of  sale,  which  might  have  been  completed 
promptly  after  it  was  made.  Several  years  pass  by — the  land 
more  than  doubles  in  value — the  owner  raises  money  for  improve- 
ments, in  part  by  a  mortgage  of  this  piece.  It  seems  to  me  to  be 
a  sound  and  wholesome  rule  to  say  that  a  person  in  the  plaintiff's 
position  should  not  allow  his  rights  to  lie  in  abeyance  for  such  a 
length  of  time.     He  stands  ready  to  play  fast  and  loose.     If  the 
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land  shall  rise  in  value,  he  will  cl 
alone.     He  Is  not  bound  to  parch 
The  plaintiff's  bill  is  dismissal 
Honolulu,  June  20,  1885. 


SING  CHONG  &  CO.  vs.  HUTC 
PAl 

Appeal  fboh  Decisioi 


JUDD,   C.   J,  i  McCUL] 

The  Hutchinson  Plantation  Com] 

rent  free,  and  advanced  Lim  n 
the  cane  waB  to  t>e  ground  at  th 
receive  half  the  pi-oceeds,  less  tl 
and  interest  thereun.  Akai  m 
be  produced,  from  this  land  to 
against  the  Hutchinson  Plantal 
gage,  claiming  that  the  compa 
and  refuse  to  account.  The  eoir 
due  to  Akai,  but  that  he  is  in  t 

Held,  that  Akai  had  no  property  in 
advances  made  by  defendant  w 
there  is  nothing  coming  to  iilm 
their  mortgage,  as  all  the  mortf 
ive  balance  of  acwmnt. 

As  to  certain  cattle  included  in  thi 
desired  foreclosure  aa  to  these,  tl 
in  bankruptcy  of  A.kal  parties  d 

Decision  of  the  Chancellor  afflrmed 
Decision  ov  the  Chanc 

This  is  a  bill  to  foreclose  a  mo 
ber,  1883,  made  by  one  C.  T.  Ak 
whole  amount,  $tO,000,  is  due. 


BlNa  CHONQ  vs.  HUTCHINSON  PLANTATIO 

The  bill  alleges  that  A.  Hutchinson,  on  the  16th  of  Jt 
made  an  agreement  to  tease,  and  did  leaae,  to  Akai  some 
of  cane  land  at  Honuapo,  Kau,  Hawaii,  to  he  planted 
cane  by  the  said  Akai  for  grinding  at  Hutchinson's  mill 
equal  division  of  the  net  proceeds  of  the  sugar  th^refro 
land  was  accordingly  cultivated  in  sugar  cane,  which  wr 
from  time  to  time  at  the  said  mill ;  that  Mr.  Hutchinso 
1879,  and  the  defendat^t  corporation,  the  as.'^lgnee  am 
owner  of  the  said  mill,  adopted  and  carried  out  the  agre< 
grinding  the  cane,  and  has  come  into  possession  of  and 
the  proceeds  of  said  sugars  and  refuses  to  account.  Aka 
Judged  a  bankrupt  March  28,  1884,  and  his  as.slgnees  at 
man  and  S.  Selig.  The  mnrtgage  covers,  liesides  son 
etc.,  "«ll  sugar  cane  growing  or  hereafter  to  grow  upon 
said  Honuapo,  Kau,  and  all  sugar  produced  or  manufKcti 
aald  sugar  cane,  and  all  leases  of  land  Bituiite  in  Kau 
Akai,  etc"  The  bill  prays  that  the  defendant  corpot 
count  for  and  pay  over  to  plaintiffs  the  net  proceeds  of  sa 

The  answer  of  defendant  avers  that  it  has  received  cert 
cane  from  C.  T.  Akai,  and  ground  the  same  at  its  mill  in 
ity  with  the  contract  above  referred  t«,  and  has  in  pun 
the  contract  advanced,  paid  and  laid  out  on  behalf  of  s; 
certain  moneys,  and  has  accounted  to  him  for  all  sugars 
and  that  there  is  now  due  from  him  to  defendants  $!■ 
that  defendant  ha.s  not,  nor  had  at  the  commencement  of 
any  money,  sugar  or  chattels  of  said  Akai. 

By  thecontToct,  Hutchinson  places  25(1  acres  of  his  land 
hands,  rent  free,  he  to  plant  and  cultivate  it  with  cane. 
Inson  agrees  to  erect  a  mill  of  a  certain  capacity,  to  ac 
Akai  "not  to  exceed  $40  for  each  and  every  acre  of  si 
planted  and  cultivated  as  be/ore  mentioned,  the  same  ti 
from  time  to  time,  as  required,  and  to  manufacture  Inio 
cane  produced,  aa  aforesaid"  by  Akai,  and  "to  receive  as 
satlon  one-half  of  the  net  proceeds  of  all  sugar  manufai 
him  from  the  aforesaid  sugar, cane."  •  •  •  "And 
Ing  the  term  of  this  agreement  the  party  of  the  first  part 
pose  of  all  the  shares  of  sugar  belonging  to  the  parlies  ol 
part  through  bis  agent  or  agents,  and  from  the  proceed 
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shall  deduct  the  advances,  together  with  interest  on  the  same  at 
the  rate  of  12  per  cent,  per  annum,  made  by  him  to  the  parties  of 
the  second  part,  and  shall  well  and  truly  pay  over  to  the  parties 
of  the  second  part  all  or  any  balance  there  may  be  from  time  to 
time  in  their  favor,  etc."  The  agreement  is  dated  16th  July, 
1877,  and  was  to  continue  for  the  term  of  six  years  from  its  date, 
with  the  privilege  of  renewal  for  four  years.  The  agreement  con- 
tinued in  force  until  1884,  when  Akai  was  made  banlcrupt 

The  questions,  as  stated  by  plaintiffs,  are :  first,  whether  the 
agreement  is  equivalent  to  a  mortgage  to  any  extent  against  the 
plaintiffs,  who  are  Akai's  mortgagees ;  second,  if  to  any  extent, 
what  ?  And  it  is  contended  that  a  decree  should  be  made  re- 
quiring the  defendants  to  pay  to  them  all  moneys  received  from 
sale  of  the  Akai  sugar,  deducting  only  a  sum  equivalent  to  $40  an 
acre  for  six  years,  with  interest. 

It  is  claimed  for  the  defendant  that  by  the  agreement  the  crops 
of  cane  and  sugar  manufactured  belong  absolutely  to  the  defend- 
ant, and  the  mortgagor  has  no  right  of  property  except  in  any 
balance  which  may  from  time  to  time  result  from  the  sale  of  sugar. 
This  prospective  balance  is  all  that  the  mortgagor  is  interested  in 
and  could  assign  by  way  of  mortgage. 

I  think  the  defendant's  contention  is  correct.  The  agreement 
is  not  one  of  partnership.  It  is  one  by  which  the  cane-planter 
agrees  to  receive  as  compensation  for  his  services  in  planting  and 
cultivating  the  cane  to  maturity  one-half  of  the  net  results  of  the 
sugar  manufactured,  after  all  the  sums  advanced  by  the  mill- 
owner  have  been  deducted,  with  interest.  It  bears  a  close  simi- 
larity to  a  mortgage  by  a  partner  of  his  partnership  interest,  which 
has  been  held  by  this  Court  to  cover  only  the  residuum  or  surplus 
after  partnership  debts  are  paid.  Makee  vs.  JDominiSf  3  Uawn., 
679.  But  the  case  before  us  is  stronger,  for  here  the  mill-owner 
contributes  the  land  and  the  money  for  working  the  land,  and 
manufactures  the  cane  into  sugar,  and  the  planter  contributes 
nothing  but  his  skill  and  supervision.  It  is  not  necessary  to  hold 
that  a  lien  exists  upon  the  cane  and  sugar  in  favor  of  the  mill- 
owner  for  his  advances,  for  by  the  contract  the  cane-planter  is  to 
have  no  property  in  the  sugar  cane  or  sugar  produced,  nor  in  their 
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proceeds,  unless  there  remain  something  of  the  moiety  after  the 
advances  are  paid. 

From  the  accounts  presented  there  was  nothing  in  esse  at  the 
date  of  the  mortgage  (except  the  cattle,  etc.)  in  which  Akai  had 
an  interest  which  he  could  assign.  I  presume  the  mortgage,  how- 
ever, should  be  held  to  be  an  assignment  of  his  interest  in  the  net 
results  of  the  agreement.  The  subsequent  accounts  show  that 
there  is  nothing  coming  to  Akai.  His  mortgagee,  therefore,  can 
have  nothing  from  defendant  by  virtue  of  the  mortgage.  The 
defendant  agreed  to  advance  not  to  exceed  $40  an  acre.  It  has 
advanced  considerably  more,  presumably  at  the  instance  of  the 
mortgagor.  It  does  not  lie  either  in  his  or  his  mortgagee's  mouth 
(who  are  affected  by  notice  of  the  recorded  agreement)  to  say  that 
the  amount  in  excess  of  the  $40  dollars  per  acre,  which  created 
the  property,  shall  not  be  repaid.  This  was  the  contract.  As  I 
have  said,  Akai's  compensation  was  agreed  by  him  to  be  the  pos- 
Bibiiity  of  a  profit  from  the  enterprise  and  nothing  more. 

The  bill  is  dismissed. 

If  the  plaintiffs  desired  foreclosure  of  the  mortgage  upon  the 
other  property — i.  e.,  the  cattle,  etc. — they  should  have  made  the 
assignees  in  bankruptcy  of  Akai  parties  defendant. 

Honolulu,  July  3,  1885. 

OPINlpN  OF  THE  FUIili  CoURT,   BY  PrESTON,   J. 

This  is  an  appeal  from  the  decision  of  the  Chancellor,  dismiss- 
ing the  plaintiff's  bill  for  foreclosure  of  a  mortgage  from  C.  Akai 
&  Co.  to  the  plaintiffs. 

Upon  reading  the  pleadings  herein  and  the  evidence  taken  at 
the  hearing,  and  also  the  various  exhibits  filed,  we  are  of  opinion 
that,  for  many  reasons  besides  those  stated  by  the  Chancellor,  the 
bill  should  be  dismissed. 

The  decision  of  the  Chancellor  is  therefore  affirmed,  and  the 
bill  stands  dismissed  with  costs  of  this  appeal. 

A.  S,  Hartwell  and  C  Brown,  for  plaintiffs. 

J?l  M.  Hatch  (P.  Neumann  with  him),  for  defendants. 

Honolulu,  September  21,  1885. 
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HAWAIIAN  BELL  TELEPHONE  CO 
PHONE  CO. 

EXCBPTIONS  TO  BULINOS  OF 

JUL¥  Tebh,   1885 

JUDD,   C.   J.,   and   MCCULLY,   J.      PrE81 
counsel,  did  not  ait 

Chapter  45,  I>aw8  ol  1874,  allowing  any  coi 
the  trans  miss  ion  of  intelligence  by  elect 
along  the  public  roadu,  held  to  be  broad 
tlon  of  poles  and  euspenslon  of  wires  by 

The  Privy  Council,  in  grunting  plaintiff'  i 
ol  1874  as  applying  to  teiephone  compaii 
structioD,  though  not  binding  on  this 
weight,  aa  being  the  ecu  tern  poraneoue 
by  a  department  of  the  Executive. 

Ab  the  law  authorizes  the  Minister  of  Inter! 
tiou  of  lineB,  It  1b  not  ettsential  that  the 
ist«r'H  permisBiou  in  the  form  of  a  writt 

A  second  telephone  company  is  bound  to  cc 
to  interfere  with  the  wires  of  a  compan; 
It  iu  no  defense  to  an  action  for  damage 
wires  that  ordinary  care  and  skill  wai 
line  of  the  second  company. 

Exceptions  overruled. 

Opinion  op  the  Court,  bv 

This  Is  an  action  In  cnse  tried  at  the  J 
Conrt.  The  Jury  rendered  a  verdict  for  j 
ant's  exceptions,  arising  at  the  trial,  wen 
consent  in  vacation. 

Both  plaintiff  and  defendant  are  inco 
panics,  having  lines  throughout  the  town 

The  plaintiff  alleges  that  the  defendan 
past,  has  erected  poles  and  wires  in  Hoi 
Its  business,  but  so  negligently,  careless 
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they  have  come  in  contact  with  the  plaintiff's  wires,  and  have 
interrupted  the  circuits  of  plaintiff's  wires,  and  have  destroyed 
their  insulation,  and  have  iaterfered  with  plaintiff's  wires,  etc., 
and  defendant  has  wilfully,  maliciously  and  repeatedly,  es- 
pecially  during  six  months  last  past,  refused  to  remove  its 
wires  from  contact  with  the  plaintiff's  wires,  and  has  allowed 
its  wires  to  remain  in  contact  with  the  plaintiff's  wires  for  a  long 
and  unreasonable  time,  etc.,  for  which  damages  are  claimed. 
Following  is  the  bill  of  exceptions  : 

«  At  the  close  of  the  plaintiff's  case,  and  again  after  the  case 
on  both  sides  was  closed,'  the  defendant  moved  the  Court  to  in- 
struct the  jury  to  find  a  verdict  for  the  defendant,  on  the  ground 
that  the  plaintiff  had  shown  no  power  conferred  upon  it  by  law 
for  the  construction  of  its  telephone  poles  and  wires,  and  other 
fiixtures,  in  the  streets  of  Honolulu  and  vicinity,  as  alleged  in  its 
declaration,  which  several  motions  were  denied,  and  exception  to 
such  denial  was  duly  taken  and  allowed. 

"The  plaintiff's  charter,  filed  herein,  was  the  only  evidence  on 
which  the  plaintiff  based  its  claim  that  such  power  had  been  con- 
ferred upon  it 

<«  The*  Court  instructed  the  jury : 

<<That  the  plaintiff  company  was  not  bound  to  build  its  lines 
especially  with  reference  to  the  establishment  of  new  lines  by 
companies  which  might  afterwards  come  into  existence,  provided 
the  plaintiff  company  had  built  its  lines  in  a  reasonable  manner, 
as  for  instance  not  unnecessarily  taking  both  sides  ofv^the  road, 
and  not  unnecessarily  making  its  lines  so  low  and  so  high  that 
they  could  not  be  crossed. 

<<  That  the  defendant  company  was  bound  to  construct  its  lines 
in  such  manner  as  not  to  lie  in  contact  with  plaintiff.'s  wires,  or 
to  be  an  interference  with  the  operation  of  plaintiff's  ^instruments, 
provided  that  if  such  interference  and  obstruction  be  accidental, 
temporary,  and  not  the  result  of  unskillfulness  and  negligence, 
the  plaintiff  company  may  recover  only  actual  damages,  provided 
also  that  the  plaintiff  company  must  not  have  contributed  by 
any  want  of  ordinary  skill  and  care  on  their  part 

<«  That  the  plaintiff  company  would  be  entitled  to  have  no  in- 
67 
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tierruptioD  by  the  defendant 
lines. 

"  The  defendant  duly  except 
and  Buch  exception  was  duly  a 

•'The  defendant  asked  the  ( 
defendant  was  not  liable  for  e 
and  skill  on  its  part  coQld  not  I 
instruction  the  Court  refused  i 
copied  to  such  refusal,  aud  sue 

"The Court  instructed  the  . 
the  defendant  to  deprive  or  ta 
tiff  by  competition, 

"  There  was  no  evidence  te 
part  of  the  defendant  in  respe 
plaintiff. 

"  The  evidence  on  both  side 
beat  material  in  the  construe) 
dence  on  the  part  of  the  defen 
of  the  plaintiff's  wirew  and  in^ 
ing  o!  a  screw,  in  one  instance 
instance,  and  by  the  blowing  < 
instance. 

"  The  defendant's  witnesses 
been  taken  on  the  part  of  the  ■ 
Interfering  with  the  plaintiff's 

"Plaintiff's  evidence  tendi 
(or  most)  of  the  six  months  pi 
plaintiff  had  been  Interrupt* 
wires  being  in  contact  with  pli 
tiff's  Superintendent,  had  sp< 
hia  time  in  endeavoring  to  dii 
remedying  the  same ;  that  be 
$50  per  month  on  account  of 
were  caused  in  part  by  faults  i 
that  said  Interruptions  had  dii 

"A.  Jaeger,  Secretary  an 
testified  that  his  Instruction! 
avoid,  even  at  any  expense,  ai 
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Havraiiaa    Beil    Telephone    Company;    and  H.  A.  '^ 
President  of  defendant  company,  testified  to  the  same 

"Pratt,  Superintendent  of  defendant  company,  tei 
he  received  and  carried  out  these  instructions  to  the 
ability,  and  that  the  constnicUon  of  the  lines  was  patt 
that  of  a  telephone  company  of  San  Francisco,  exceptl' 
San  Francisco  system  of  wires  went  over  buildings ;  s 
did  hia  best  in  making  the  lines  so  as  to  avoid  contact 
tiff's  lines. 

<<But  he  admitted,  on  cross-examination,  that  if  c 
poles  were  higher  at  places  of  crossing  plaintlfi's  wirei 
together,  danger  of  contact  from  sagging  of  the  wires 
avoided. 

By  the  Coubt. 

The  first  point  made  by  defendant  is  that  the  plain 
legal  right  to  establish  telephone  lines  in  Honolulu. 

The  plaintiff's  charter  specially  vests  the  corporati< 
the  powers,  privileges,  rights  and  immunities  mentiom 
ter  45  of  the  Session  Laws  of  1874,  entitled  ;  "  An  Act 
couragement  and  aid  of  any  company  now  Incorpora 
may  be  hereafter  incorporated  for  the  transmission  of  i 
by  electricity."  Section  1  of  the  Act  reads:  "The  1 
the  Interior  is  hereby  authorized  and  empowered  to  ] 
allow  any  company  now  incorporated  in  any  foreign 
that  mny  be  hereafter  Incorporated  in  this  Kingdom 
eign  country  for  the  transmission  of  intelligence  by  el< 
construct  lines  of  telegraph  upon  and  along  the  hig 
public  roads,  etc." 

We  think  the  Act  broad  enough  to  cover  the  telephi 
Dies.  By  this  invention  intelligence  is  transmitted  by 
Wires  hung  upon  poles  erected  at  Intervals  along  the 
at  present  deemed  necessary  in  the  system  of  telegrapl 
of  telephone  lines.  So  far  as  use  of  the  public  streets  i: 
the  obstruction  is  the  same,  except  that  telephone  con 
quire  more  wires.  By  means  of  a  telegraph  the  electrli 
marks  visible  to  the  eye,  which  are  read,  and  thus  int 
transmitted  over  the  entire  lengtn  of  the  wire.  In  i 
electricity  enables  the  sound  of  the  human  voice  to  be  I 
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along  tho  wire.  It  is  not  esf 
were  invented  and  in  use  i 
though  we  believe  they  were 
Act  broad  enough  to  cover  i 
made  by  the  researchea  of  sc 
mits  iutelligencQ  by  meaua  ol 
tion  of  poles  and  the  suBpei 
toadii  of  this  Kiogdom. 

The  Privy  Council,  iu  gran 
Act  of  1874  as  applying  to  te 
though  not  bound  to  follow  w 
by  the  Privy  Council  upon  an 
the  true  construction  is  dout 
Council  is  entitled  to  great  w 
TJuited  States  the  contemporf 
an  Act  of  Congress  by  an  t 
weight,  and  in  a  case  of  doubl 
V3.  UnUed  States,  118  U.  S., 
that  Court  are  to  the  same 
Wheaton,  210,  it  was  said  : 
and  ambiguous  law  the  contei 
were  called  upon  to  act  undei 
its  provUfunsinto  effect  is  enl 
refuses  to  interfere  with  such 
upon  for  a  long  time. 

See  also  Atkin»  va.  Diain 
'Smythe  vs.  Fisk,  23  Wall,  37^ 
S.,  265  ;  United  States  vs.  Mc 

We  feel  fully  justified  in  h 
ized  it  tu  claim  the  privilege: 

2.  The  Act  authorizes  and 
and  allow  such  company  to  c 
highways  and  public  roads." 
these  erections  is  evidenced 
erected.  It  is  not  essential 
Minister's  permission  In  the  . 
a  law  authorizing  the  same  t 
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the  streets  would  be  an  obstruction  which  the  Miuister  of  Interiori 
in  whose  charge  the  streets  are,  would  be  obliged  to  object  to. 

3.  The  charge  of  the  Ck>urtj  that  the  defendant  compauy  was 
bound  to  construct  its  lines  in  such  a  manner  as  not  to  lie  in  con- 
tact with  the  plaintiff's  wires  or  to  be  interfering  with  the  opera^ 
tion  of  the  plaintiff's  instruments,  is  especially  objected  to 'by 
defendant's  counsel. 

We  think  the  Court  was  right.  This  charge  followed  logically 
from  the  earlier  part  of  the  charge  that  <<  though  the  privileges 
granted  to  the  plaintiff  company  were  not  exclusive,  yet  it  was 
bound  in  the  construction  of  its  lines  to  make  a  reasonable  use  of 
its  privileges,  not  taking  an  unnecessary  amount  of  space  along 
the  roads  and  streets,  but  was  not  bound  to  build  specially  with 
reference  to  the  lines  of  one  or  more  companies  which  might  come 
into  existence  thereafter."  <<The  plaintiff  company  has  now  a 
right  to  the  place  and  ground  it  has  thus  reasonably  taken.*' 

We  think  this  instruction  was  correct  The  advantage  which 
the  first  occupier  of  the  street  has  for  purpose  of  erecting  poles 
is  certainly  considerable.  It  has  the  choice  of  position,  and  what 
has  been  granted  to  it  and  what  it  has  taken  and  occupies  under 
its  franchise  cannot  legally  be  granted  to  a  subsequent  company. 
A  subsequently  formed  corporation  takes  its  charter  with  thia 
knowledge  and  must  erect  its  lines  with  reference  to  the  occu- 
pancy of  the  company  holding  the  previous  franchise,  and  takes 
the  space  that  is  left  unoccupied.  If  this  were  not  the  law  a  third 
or  fourth  corporation  might  claim  that  it  could  run  its  lines  inter- 
secting or  interlacing  those  of  all  previous  companies,  and  thus 
practically  destroy  their  franchises.  For  a  new  company  to  sus- 
pend wires  over  a  former  established  system  of  wires,  so  that  by 
the  expansion  caused  by  heat  they  should  sag  and  thus  come  in 
contact  with  the  lower  wires,  and  remain  soj  would  be  trespass 
upon  the  rights  of  the  former  company.  If  this  was  done  willfully 
and  maliciously,  exemplary  damages  could  be  claimed.  If,  as 
charged  by  the  Court,  the  contact  was  not  malicious  and  willful, 
but  accidental  and  temporary,  and  no  contributory  neglect  on  the 
part  of  plaintiff  is  shown,  actual  damages  suffered  could  be  recov- 
ered. 

This,  we  understand,  was  the  proved  case  on  which  the  Jury 
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1  thodam^es.  As  stated  id  the  complaint,  "defendant 
to  remove  its  wires  from  contact  with  plaintiff 'a  wires  for 
nd  unreasonable  time." 

instruction  asked  for  by  defendant  aa  defining  ita  liability 
t,  "that  defendant  was  not  liable  for  any  damage  which 
y  care  and  ekiU  on  its  part  could  not  have  foreseen  and  pre- 
' — does  not  express  Its  entire  liability,  for  if,  oven  In  the 
:tion  of  its  own  lines,  ordinary  care  and  skill  was  used,  - 
its  lines  should  lie  in  contact  and  interrupt  the  commani- 
ver  plaintiff's  lines,  this  would  be  a  Irespasa. 
xeeptions  are  overruled. 
Hatoh,  for  plaintiff. 
HaHweU,  for  defendant, 
lulu,  September  22,  1886. 


[NUX  (w)  and  KAUKA,  ^er  husband,   vt.   NATHR  (k) 
and  LIKIA  (w.) 

AFFBAL  FEIOM  DECIBIOK   OF  THE  CUANCEI.I/)B. 

JULY   TEBH,    1S85. 

JUDD,   C.    J.  ;     MCCOLLY  AKD   PBESTOK,   JJ. 

^,  old  and  feeble  Hawaiiana,  desired  to  make  a  will  in  favor 
.eir  grandson,  Naihc,  but  were  induced  to  make  a  deed  Instead. 
as  understood  between  tiie  parties  that  plafntifls  were  to  live 
he  land  and  be  supported  bj  Nalhe  during  their  lives,  but 

was  not  put  in  thu  deed.  Naihe  afterwards  made  a  deed  ol 
property  to  Likla,  his  mistress. 

ffirming  the  decision  of  the  Chancellor,  that  the  intention  of 
ntlfib  was  to  reserve  a  life  Interest  and  to  charge  Naihe  with 
r  support ;  that  tliey  executed  the  deed  to  NaiLe  under  mls- 

ot  its  legal  effect,  and  that  it  did  not  express  their  true  inteo- 
;  and  that  knowledge  of  sufQcient  facts  to  put  her  on  enquliy 
brought  home  to  Likla.  i 

that  both  deeds  be  oanoelied. 


^_  ** 


F"' 


KUKUIJNUI  vs.  NAIHE.  468 

Opinion  of  the  Coubt,  by  Pbbston,  J. 

This  is  an  appeal  by  the  defendant,  Likla,  from  a  decree  of  the 
Chancellor,  whereby  he  adjudged  and  ordered  two  deeds,  the 
subject  of  this  suit,  to  be  cancelled  and  annulled. 

Upon  considering  the  evidence  recorded  in  this  case,  the  Court 
is  of  opinion  that  the  construction  placed  upon  the  evidence  by 
the  Chancellor  is  correct ;  and  that,  at  the  time  of  the  execution 
by  the  plaintiffs  of  the  voluntary  deed  of  the  26th  day  of  Janu- 
ary, 1880,  the  plaintifils  did  not  fully  understand  the  nature  and 
full  effect  of  the  deed,  and  consequently  the  decree  of  the  Chan- 
cellor must  be  affirmed. 

The  case  is  clearly  within  the  ruling  of  the  English  Court  of 
Appeal  in  Button  vs.  Thompson^  49  Law  Times  B.  N.  S.  109. 

The  appeal  is  therefore  dismissed  with  costs. 

IL  ThompsoUj  for  plaintiff. 

A.  Bosa,  for  defendant,  Naihe. 

Kinney  ^  Peterson^  for  defendant,  Likia. 

Honolulu,  September  25,  1885. 

DBCIBION  of  the  CHANGBLLOB,    APPBAIiBD  FBOlf, 

I  find  the  following  undisputed  facts  in  the  case : 
Kukuinui,  a  very  aged  Hawaiian  woman,  living  with  her  hu&K 
band,  Kauka,  also  quite  aged,  upon  her  own  land, — where  th^y 
had  been  for  thirty  years — a  small  house-lot  on  Smith  street^ 
Honolulu,  and  being  precariously  supported  by  the  charity  of 
her  grandson,  Naihe,  and  other  friends,  desired,  as  she  was  old 
and  feeble,  to  make  some  disposition  of  her  property.  Mr.  C.  K, 
Kakani,  a  Hawaiian  lawyer,  who  was  visiting  near  by,  was  called 
in.  This  was  in  1880.  These  old  people  said  they  desired  a  will 
to  be  made  in  favor  of  their  grandson,  Naihe,  a  young  man  now 
aged  about  23.  Kakani  advised  them  that  a  will  would  involve 
expense  and  provoke  litigation,  and  advised  a  deed.  To  this  they 
consented,  and  a  deed  was  drawn,  which  they  signed  and  ac- 
knowledged, and  which  was  duly  recorded*  It  conveys  the  land 
to  Naihe  absolutely  <<in  consideration  of  the  sum  of  one  dollar, 
paid  to  us  by  Naihe,  our  grandson. '^  These  old  people  had  no 
other  property.    The  land  in  question  is  variously  estimated  as 
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worth  $800  and  $3,000.  They  conti 
without  dIstarbBDce,  and  live  then 
the  coasting  trade.  He  became  ill  a 
treatmeat  A  few  yearn  after  recelv 
with  a  woman  named  Likia,  and 
premises  io  question,  In  a  house  whi 
of  hers,  Kimo  (a  band  boy),  bad  bull 
Kaihe.  Likia  took  care  of  Xaihe  di 
ally  visited  him  while  at  the  hosplta 
Kalua,  a  Hawaiian  lawyer,  was  sent 
iNaihe  to  Likia.  On  his  reaching 
Mr,  Katua  asked  what  the  consideral 
to  be,  aud  Naihe  said,  "one  dollar." 
them  (hat  this  was  not  an  ordinary  ] 
said,  ■<!  had  an  illness  some  time  agi 
and  it  was  this  woman  that  cared  for 
terput  into  the  deed  $100,  and  the  la 
her  for  her  care  of  me."  He  sayE 
for  making  the  deed,  and  he  gave  it 
him  In  his  illness,  provided  him 
reason  he  gave.  No  money  passed 
No  conversation  about  the  passing  oi 
drawing  of  the  deed,  that  I  heard." 
Bfty  they  told  Naihe  that  they  wishe 
the  remainder  of  their  lives,  and  th. 
that  they  were  to  remain  on  the  luni 
that  these  provisions  were  not  pu 
knew  this  when  the  deed  was  read, 
the  allegations  in  the  bill,  testifies  t< 
In,  and  others  who  were  present  whi 
that  nothing  wis  said  by  any  one,  el 
port  them,  or  that  a  life  estate  was  t 

I  cannot  resist   the  impression 
body  and  mind,  through  great  age  a 
effect  of  legal  Instruments,  relied  u[ 

to  support  them,  and  so  made  no  pru^i^ov  ....'.-  ...^^  v.^.^^  -»,  .,»«^ 
to  them.  If  they  bad  been  told  that  the  effect  of  the  deed  was 
to  pass  to  their  grantee  the  right  of  Immediate  possession  of  tlie 
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landy  and  that  he  had  not  bound  himself  to  support  them,  they  4 

would  not  have  signed  it.  Their  deed  was  a  voluntary  settle- 
ment or  conveyance.  It  was  drawn  by  an  Ignorant  man,  who 
presumed  to  advise  these  people,  almost  in  senile  dementia^  to 
consent  to  what  was  never  in  their  minds,  if,  indeed,  they  were 
capable  of  any  intention  further  than  that  after  their  death  they 
wished  their  grandson  to  have  their  property.  Nalhe  knew  this 
was  the  fact  when  he  took  the  deed.  These  old  people  remained 
on  the  land,  and  were  furnished  by  Naihe  with  food  or  money,  as 
before,  whenever  he  had  njoney  or  food.  If  it  were  not  for  the 
deed  to  Likia,  probably,  they  would  have  continued  in  this  way, 
until  death  released  them,  and  the  Court  would  not  have  heard 
from  them. 

But  Nalhe  has  parted  with  his  title  to  Likia.  She  has  produced 
witnesses  whose  credibility  is  not  attacked,  who  swear  that  she  re- 
ceived $100  from  her  father,  Opiopio,  a  respectable  cane  planter 
at  Waimanalo,  and  paid  it  to  Naihe  as  the  consideration  of  the 
deed.  The  only  way  which  this  apparently  credible  testimony 
can  be  reconciled  with  Mr.  Kalua's  statements  as  to  what  was 
actually  agreed  upon  between  them  as  to  the  consideration  for  the 
conveyance,  is  that  Likia,  seeing  that  the  deed  recited  the  con- 
sideration of  $100,  thought  she  had  t)etter  pay  it  to  secure  her 

title,  and  Naihe  took  the  money.     But  does  this  place  her  in  the 

■  If' 
attitude  of  a  bona  fide  purchaser  ?    I  think  not    She  was  present  J  aj 

at  the  time  the  deed  of  the  old  people  was  made  to  Naihe.  Dur- 
ing the  time  between  this  deed  and  the  conveyance  to  herself,  she 
was  living  with  Nuihe  as  hU  mistress,  and  it  is  not  a  violent  as- 
sumption to  say  that  she  must  have  known  the  circumstances  under 
which  the  prior  deed  was  executed.  At  any  rate,  she  knew,  for 
she  admits  it,  that  when  she  took  her  conveyance,  the  old  people 
were  still  living  on  the  land,  and  were  old,  feeble  and  (K>or,  and 
she  says  she  has  no  intention  of  dispossessing  them,  and  that  Nai- 
he told  her  that  if  he  sold  the  land  to  her,  she  was  not  to  drive 
the  old  people  off.  I  consider  that  the  conveyance  from  Naihe 
was  also  a  voluntary  settlement,  a  gift  to  the  woman  for  whom  he 
had  an  affection. 

This  Court  held,  in  Afong  vs.   Afong^  ante,  p.   191,  adopting 
the  summary  of  the  law  from  Bispham,   page  67,   «That   where 
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the  intent  to  make  an  irrevocable  gift  is  perfectly  apparent,  or 
when  even  in  the  absence  of  such  a  clear  intent,  a  sufficent  mo- 
tive (such  as  protection  against  the  grantor's  own  extra vaganee 
and  the  like)  for  making  such  a  gift  exists,  the  settlement  cannot 
be  disturbed.  But  where  the  deliberate  intent  does  not  appear, 
and  no  motive  exists,  the  absence  of  a  power  of  revocation  is 
jwn'ma /acte  evidence  of  mistake." 

In  the  case  before  me,  I  feel  satisfied  that  the  intention  was  to 
reserve  a  life  interest  to  the  grantors,  and  to  charge  the  grantee 
with  the  support  of  the  grantors.  The  same  result  would  have 
been  effected  by  a  will,  as  was  originally  desired,  which  would  be 
inoperative  until  the  death  of  Kukulnui,  and  so  far  as  the  obligar 
tion  to  support  was  concerned,  a  failure  to  do  this  might  induce 
a  revocation  of  the  will. 

I  think  enough  has  been  shown  to  make  it  certain  that  these 
aged  people  executed  the  deed  to  Naihe  under  mistake  of  its  legal 
effect,  and  that  it  did  not  express  their  true  intention.  Knowl- 
edge of  this,  or  of  sufficient  facts  to  put  her  upon  inquiry,  is 
brought  home  to  Likia,  and  the  gift  to  her  is  similarly  affected. 

The  question  as  to  the  exact  relief  which  should  be  afforded 
to  these  plaintiffs  is  one  of  some  ditficulty. 

The  plaintiffs,  by  reason  of  their  mental  and  bodily  infirmities, 
are  likely  to  be  easy  subjects  of  further  imposition.  They  will 
have  to  depend,  as  for  many  years  past,  on  the  charity  of  friends 
and  neighbors  for  food. 

The  bill  prays  that  the  deed  from  Naihe  to  Likia  may  be  de- 
clared void  and  cancelled,  and  that  Naihe,  in  order  to  carry  out 
the  original  agreement,  may  be  ordered  to  give  bond  with  surety 
to  pay  ten  dollars  per  month  for  the  support  of  the  plaintiffs,  so 
long  as  they  live,  and  in  default  of  ihis  being  done  by  him  tiiat 
the  deed  be  declared  void. 

I  am  averse  to  thus  favoring  Naihe,  who  was  willing,  by  his 
deed  to  Likia,  to  perpetrate  a  gross  wrong  upon  his  confiding 
grandparents.  This  Court  cannot  undertake  to  leave  it  optional 
with  him  to  support  the  old  people,  or  have  his  deed  cancelled. 

I  think  tK)th  deeds  should  be  cancelled,  and  will  sign  a  decree 
to  this  effect 

Honolulu,  June  25,  1885. 
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THE  KING  vs.  HIRAM  A.  BRIDGES. 

Exceptions  to  Rulings  of  Judd,  C.  J. 

JuiiY  Term,  1886. 

Judd,  C.  J.  j  MoCully  and  Preston,  JJ. 

When  a  person  takes  the  life  of  another  under  the  plea  of  self-defense 
it  is  for  him  to  show  the  actual  necessity  for  the  act :  that  the  per- 
son killed  was  in  the  act  of  committing  some  felony,  or  in  the  act 
of  committing  some  grievous  bodily  harm  upon  the  slayer  under 
such  circumstances  as  would  induce  a  reasonable  belief,  from  the 
manner  of  the  assaulf  and  the  weapon  used,  that  the  danger  was 
imminent,  and  nothing  short  of  taking  the  life  of  the  aggressor 
would  prevent  it.  No  threats,  no  provocation  by  insulting  lan- 
guage, gestures,  or  acts,  unless  accompanied  by  all  the  circum- 
stances before  mentioned,  will  justify  or  excuse  the  taking  of 
human  life. 

It  is  proper  to  leave  the  ^y^o^^  case  to  the  Jury,  with  a  statement  of 
the  law  applicable. 

A  verdict  of  manslaughter  in  the  second  degree  held  fully  justified  by 
the  evidence. 

Opinion  of  the  Court,  by  Preston,  J. 

The  defendant,  Hiram  A.  Bridges,  was  indicted  at  the  last 
January  term  of  this  Court  for  manslaughter  in  the  first  degree, 
by  feloniously  killing  one  Leonard  R.  Patten,  on  the  12th  day  of 
November,  1881,  and  was  convicted  of  manslaughter  in  the  second 
degree.     The  Chief  Justice  presided  at  the  trial. 

It  appears  from  the  evidence  that  at  about  5  o'clock  p.  m.  on  the 
day  in  question  the  defendant  was  walking  along  Fort  street,  in 
this  city,  when  Patten  (the  deceased)  left  some  persons  with  whom 
he  was  talking  outside  Waterhouse's  store  and  went  into  the  store, 
from  which  he  returned  carrying  a  stick  in  his  hand  (described  by 
witnesses  to  be  about  three  feet  long)  and  crossed  over  to  the  op- 
posite side  of  the  street  and  attacked  the  defendant,  striking  him 
several  times  about  the  head  with  the  stick.  The  stick,  which 
was  of  the  kind  used  as  a  roller  for  piece  goods,  was  broken  by  the 
force  of  the  blows.     The  defendant,  who  had  a  loaded  revolver 
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•ated  about  him,  drew  it  and  Bred  twice  at  the  deceased,  the 
id  ahtit  inflicting  a  mortal  woand.  The  deceased  was  carried 
n  druggist's  store  near  by  and  expired  within  a  few  minutes, 
idence  was  given  of  improper  relations  having  existed  for 

time  between  the  deceased  and  the  defendant's  wife  pre- 
I  to  her  marriage  with  the  defendant,  which  took  place  In  the 

preceding ;  and  that  the  deceased  had  on  several  occasions 

heard  to  say  that  he  would  shoot  the  defendant's  wife,  and 
they  (the  defendant  and  his  wife)  should  not  leave  the  beach 
.  These  threats  were  not  made  In  the  hearing  or  presenceol 
lefendant,  but  were  communicated  to  him  previous  to  tlie 
ing. 

e  defendant  testified :  "  The  first  threat  was  to  the  effect  that 
iould  not  leave  the  beach  alive.  My  wife  UAd  me  this ;  she 
:old  me  thai  Mrs.  Horn  (her  mother)  had  told  her  that  Patten 
laid  he  did  not  care  for  his  life,  but  neither  one  of  us  should 
i  the  country  alive.     These  are  the  threats  he  made  against 

These  threats  were  brought  home  to  me  before  the  12th  No- 
>er.  From  what  I  heard  of  these  threats  I  thought  that  Pa^ 
would  shoot  me  on  the  first  opportunity.  On  Monday,  the 
,  I  was  induced  to  carry  my  pistol  in  my  pocket,  believing  he 
d  kill  me."  Speaking  of  whttt  occurred  on  the  12th,  the  de- 
\at  says :  "  When  I  heard  Hie  5  o'clock  whistle  blow  I  waited 
oii.  street,  on  Ehler's  side,  toward  home.  When  opposite  to 
iiims'  store,  without  any  warning,  I  received  a  blow  on  the 
ide  of  the  face  and  heard  the  words  (an  opprobrious  epithet) 
ive  got  you  now' ;  at  the  same  iustantl  received  nuotlier 

just  below  the  temple.  In  a  dazed  condition  I  started  to 
when  some  one  came  up  behind  me  and  caught  hold  of  tny 
Idpr.  I  turned  around  and  recognized  Patten,  his  face  white 
[lis  teeth  showing.     I  felt  for  my  weapon,  and  while  drawing 

struck   me  again,  saying  <Oh,  you  may  shoot,'  at  the  same 

raising  the  stick  ;  while  it  was  descending  I  pulled  the  trig- 
In  my  excitement  I  may  have  pulled  it  twice.     I  felt  bin 
)  go  of  me  and  I  ran  up  Fort  street." 

ere  is  a  slight  discrepancy  in  the  evidence  of  the  various  wit- 
)s  who  saw  the  shooting — J.  F.  Noble,  J.  Williams,  W.  M. 
on,  F.  H.  Hayselden,  H.  Armltage,  E.  W.  Jordan,  J.  M. 
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Starkey,  J.  8,  Qinsburgh  and  W.  Evans — as  to  the  position  of  tlie 
parties  at  the  time  the  shots  were  fired,  and  as  to  whether  the 
first  shot  was  fired  before  a  blow  was  straelc  by  the  deceased,  but 
the  great  preponderance  of  the  evidence  would  seem  to  show  that 
several  blows  were  struck  before  the  first  shot  was  fired,  and  that 
when  the  second  shot  was  fired  the  parties  had  separated  a  very 
little  way  and  the  stick  was  broken. 

Ck)unsel  for  the  defendant  requested  the  presiding  Judge  to  in- 
struct the  jury  : 

Ist  That  if  the  defendant  heard  and  believed  that  Patten  made 
threats  against  his  life,  or  of  severe  bodily  harm,  he  was  justified 
In  defending  himself  against  the  execrution  of  such  threats. 

2d.  That  if  the  jury  believe  from  the  evidence  that  if  Pattea 
did  make  threats  of  severe  bodily  harm  or  of  death  against  Bridges, 
that  Bridges  had  leasonable  ground  to  believe,  and  did  believe, 
that  such  threats  had  been  made,  he  was  justified  in  using  ex- 
treme measures  for  his  self-defense,  provided  an  attack  was  made 
on  him  by  Patten, 

3d.  That  if  the  jury  believed  from  the  evidence  that  at  the  time 
of  the  slaying  some  act  was  being  done  by  Patten  from  which  the  > 
defendant  might  reasonably  infer  that  said  Patten  was  about  to 
carry  out  his  previous  threats  made  against  defendant's  life  or 
person,  he  was  justified  in  killing  him,  and  the  defendant  must  be 
acquitted. 

4th.  If  the  jury  believe  from  the  evidence  that  the  killing  of 
Patten  was  not  excusable,  and  find  that  the  defendant  at  the  time 
was  in  a  peculiarly  nervous  and  excitable  condition,  they  may  re- 
turn a  verdict  for  a  lower  degree  than  that  charged." 

Which  instructions  were  refused,  but  the  instruction  No.  3  was 
given,  modified  by  the  Court  adding  thereto  the  words :  <<  But  it 
must  have  been  shown  that  Patten  attacked  him  with  a  lethal 
weapon." 

The  defendant  by  his  counsel  excepted  to  said  refusal  to  charge, 
and  to  said  charge  as  modified. 

The  Court,  in  its  charge  to  the  jury,  said : 

<'If  you  find  that  there  is  evidence  to  show  that  this  homicide 
was  premeditated  by  Bridges  you  cannot  help  finding  him  guilty 
as  charged. 
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•<  A  maa  must  retreat,  as  far  as  be  ce 
sailant,  and  must  See  as  far  aa  he  can,  i 
assailant  when  eiKape  is  no  longer  possil 
1q  by  a  wall  or  a  dibi^b.  It  is  right  for . 
but  he  must  make  an  boneiit  attempt  to 
right  to  use  fatal  violence  if  he  can  escaj 
"  A  man  may  not  say  <  I  believed  my 
cuse  foi*  homicide.  It  Is  whether  you  , 
man  of  ordioary  coolness  was  in  immin 
of  severe  bodily  injury,  with  no  chance 
■onable  man  tiavo  believed  his  life  in  dai 

"It  Is  jiot  a  ease  of  necessity  if  any  t 
life  remains.  I  am  asked  to  charge  you 
the  defendant,  that  if  he  had  heard  th 
such  threats  as  ,to  put  him  in  fear  for  hi 
defendinif  himself  in  the  manner  he  d 
no  threats  will  justify  the  taking  of  bun 
attempt  to  execute  them. 

"  You  must  take  into  consideration  e\ 
as  to  what  occurred  the  afternoon  of  t 
what  manner  the  defendant  acted,  hon 
and  whether  he  could  see  what  sort  of 
ten — was  it  a  sort,  of  weapon  Jikely  to  pi 
The  stick  has  been  shown  and  testified 
the  grain  was  not  tough.  If  Hr.  Bridj 
getting  away  he  should  have  availed  I 
killed  Fatten, 

<<  I  cannot  rule  as  asked  by  the  coune 
Bridges  was  satisfied  that  threats  had  I: 
that  you  should  acquit  him.  Mere  thre 
Justify  violence. 

"I  am  also  asked  to  rule  that  it  the  d 
or  excllable  state  whenattacked  that  yoi 
la  not  the  law." 

To  such  portions  of  the  charge  as  abi 
by  his  counsel,  excepted. 

The  Jury  found  the  prisoner  guilty  o 
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end  degree,  to  which  verdict  counsel  for  defendant  excepted  as 
being  against  the  law  and  the  evidence. 

The  Court,  in  addition  to  the  various  matters  excepted  to,  in- 
structed the  Jury  that  <<  to  make  a  homicide  excusable  on  the 
ground  of  self-defense  the  danger  must  be  actual  and  urgent.  No 
contingent  necessity  will  avail ;  and  when  the  pretended  neces- 
sity consists  of  the  as  yet  unexecuted  machinations  of  another,  the 
defendant  is  not  allowed  to  Justify  himself  by  reason  of  their  ex- 
istence. The  right  of  resorting  to  force,  upon  the  principle  of 
self-defense,  does  not  arise  while  the  apprehended  mischief  exists 
in  machination  only,  nor  does  it  continue  so  as  to  authorize  vio- 
lence by  way  of  retaliation  or  revenge  for  a  past  injury.  He  must 
first  retreat  as  far  as  he  safely  canto  avoid  the  violience  threatened 
by  the  party  he  is  obliged  to  kill.  The  retreat  must  be  with  an 
honest  intention  to  escape,  and  he  must  flee  as  far  as  he  conve- 
niently can  by  reason  of  some  impediment,  or^s  far  as  the  fierce- 
ness of  the  assault  will  permit  him,  and  then  in  his  defense  he 
may  kill  his  adversary.  This  law  is  the  best,  the  safest,  the  most 
conducive  to  morality,  safety  and  protection  of  human  life." 

The  Court  also  said :  "  There  are  three  degrees  of  manslaughter. 
I  do  not  agree  with  the  counsel  for  the  defense,  that  it  is  tho 
province  of  the  Jury  to  weigh  the  consequences  of  the  result  of  a 
conviction  in  the  several  degrees  and  apportion  punishment  in  this 
case;  that  responsibility  rests  with  the  Court.  You  must  find  the 
degree  from  your  estimate  of  the  facts  of  the  case." 

We  consider  this  last  instruction  to  be  correct,  and  that  it  cov- 
ers the  exception  on  this  point. 

The  case  of  Orainger  vs.  The  State  (Tennessee),  6  Yerg.,  459, 
cited  by  counsel  for  the  defendant,  has  been  frequently  overruled, 
explained  or  disregarded. 

In  Bippy  vs.  The  State  (Tennessee),  2  Head.,  117,  Carruthers, 
J.,  in  delivering  the  opinion  of  the  Court,  thus  alludes  to  it:  "The 
doctrine  of  the  Grainger  case,  as  explained  by  that  of  Copeland  (7 
Hump.,  429),  is  undoubtedly  the  law.  Yet  no  case  has  been  more 
perverted  and  misapplied  by  advocates  and  Juries." 

We  consider  the  contention  made  on  behalf  of  the  defendant, 
that  he  was  in  fear  of  his  life,  and  was  therefore  authorized  to 
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carry  a  loaded  revolver  for  protection,  and  to  use  it  as  he  did, 
untenable. 

It  appears  to  us  by  his  conduct  he  evinced  no  such  fear,  bat 
armed  himself  for  the  purpose  of  shooting  the  deceased  on  the 
slightest  provocation.  Supposing  a  community  to  be  without  ^n. 
authoritative  police  government^  a  person  may  k>e  justified  in  sac* 
rlficing  the  life  of  another,  actually  seeking  his  life.  But  it  is 
otherwise  where  there  is  opportunity  to  invoke  the  interposition 
of  the  law.  A  man  who  believes  his  life  is  in  danger,  but  whose 
rights  are  not  as  yet  attacked,  ought,  if  he  has  access  to  a  tribunal 
clothed  with  the  ordinary  powers  of  a  justice  of  the  peace  (which 
is  the  case  in  this  Kingdom,  Penal  Code,  Chap.  47),  to  apply  to 
f'  fiuch  tribunal  to  interfere.     If  he  have  ground  enough  to  excuse 

him  in  killing  the  person  from  whom  he  believes  himself  in  dan- 
ger, he  has  ground  enough  to  have  that  person  bound  over  to  keep 
the  peace  or  committed  in  default  of  bail.  Wharton's  Criminal 
Law,  Sec.  487. 

The  present  is  the  first  case  of  exactly  this  character  in  this 
Kingdom,  and  it  becomes  the  duty  of  the  Court  to  declare  the 
law  on  the  subject  The  law  has  at  all  times  been  jealous  of  hu- 
man life,  and  a  person  who  slays  another  does  so  at  his  own  pi'ril, 
and  must  show  matters  in  justification,  excuse  or  mitigation  to 
the  satisfaction  of  the  jury. 

That  eminent  judge.  Sir  Michael  Foster,  states  the  law  as  fol- 
lows: <<  Where  a  known  felony  is  attempted  upon  the  person,  be 
it  to  rob  or  murder,  hero  the  party  assaulted  may  repel  force  by 
force,  and  even  his  servant  attendant  upon  him,  or  any  other  per- 
son present  may  interpose  for  preventing  mischief,  and  if  death 
ensueth  the  party  so  interposing  will  be  justified.  In  this  case 
nature  and  social  duty  co-operate."     Fost.  Cr.  Law,  p.  274. 

Mr.  East,  1  P.  C,  p.  271,  states  the  law  as  follows :  <<  A  man 
may  repel  force  by  force  in  the  defense  of  his  person,  habitation 
or  property  against  one  who  manifestly  intends  or  endeavors  by 
violence  or  surprise  to  commit  a  known  felony,  such  as  murder, 
rape,  robbery,  arson,  burglary,  and  the  like,  upon  either.  In  these 
cases  he  is  not  obliged  to  retreat,  but  may  pursue  his  adversary 
until  he  has  secured  himself  from  all  danger;  and  if  he  kill  him 
In  6o  doing  it  is  called  justifiable  homicide.*' 
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The  killing  is  limited  by  the  rule  of  necessity,  upon  which  the 
rig^ht  to  kill  in  defense  of  person,  habitation  or  property  is  univer- 
sally placed/and  such  necessity  is  a  question  for  the  Jury  on  the 
evidence. 

« If  a  person  is  assaulted  in  such  a  manner  as  to  put  him  in  im- 
mediate and  obvious  danger  of  instant  death  or  grievous  bodily 
harm,  he  may  defend  himself  on  the  spot  and  may  kill  or  wound 
the  person  by  whom  he  is  assaulted. 

<<  If  a  person  is  assaulted  by  another  without  any  fault  of  his 
own  with  a  deadly  weapon,  it  is  his  duty  to  abstain  from  the  in- 
tentional infliction  of  death  or  grievous  bodily  harm  on  the  person 
assaulting  until  he  (the  person  assaulted)  has  retreated  as  far  as  he 
can  with  safety  to  himself." 

But  this  is  always  subject  to  the  rule  that  he  inflicts  no  greater 
injury  in  any  case  than  he  in  good  faith  and  on  reasonable  grounds 
believes  necessary  when  he  inflicts  it.  Stephens  Gr.  Law,  Art. 
200. 

The  principles  here  enunciated  were  recognized  in  the  early 
history  of  this  Court  (1853)  by  Lee,  C.  J.,  in  Bex  vs.  Sherman,  1 
Sawn.,  88. 

Sherman  was  a  gaoler  and  was  called  to  a  cell  in  the  Fort  to 
quell  a  disturbance,  and  he  killed  a  prisoner  named  Burns,  for 
which  act  he  was  indicted  for  murder.  The  prisoner  contended 
that  he  was  doing  nothing  more  than  a  lawful  act  in  quelling  the 
disturbance,  that  he  was  in  the  strict  path  of  duty,  repellins:  force 
by  force,  and  that  even  allowing  he  killed  Burns,  he  did  it  in  self- 
defense  and  the  killing  was  justifiable  homicide.  The  learned 
Chief  Justice  told  the  jury :  "  Where  an  oflacer  is  resisted  he  may 
repel  force  by  force,  and  he  will  be  justified  in  so  doing,  even  if 
death  should  ensue ;  yet  he  ought  not  to  come  to  extremities  upon 
every  slight  interruption,  nor  without  a  reasonable  necessity. 
If  you  find  that  Sherman  used  an  undue  degree  of  force  in  this 
case,  that  he  dealt  the  blow  when  not  acting  in  self-defense,  it  was 
a  base  and  cowardly  act,  for  which  he  should  answer,  and  the  least 
we  can  call  it  is  murder  in  the  second  degree  or  manslaughter." 

We  have  carefully  considered  the  several  requests  as  to  instruc- 
tions by  the  defendant's  counsel  and  the  exceptions  to  the  rulings 
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given,  and  we  are  of  opinion  that  no  error 
Court  in  refusing  to  cliarge  tiie  jury  as  rec 
counsel,  nor  in  tbe  charge  aa  given. 

The  instructions  given,  in  our  opinion,  i 
the  law  OB  recognized  by  tlie  Engli&ta  and 
and  are  substantiaily  the  same  as  have  at  al 
held  proper  by  the  Judges  in  those  counti 
casea  they  have  been  and  are  disregarded  b 
known  often  decide  cases  from  motives  of  s 
idea  that  the  defendants  may  be  morally 
culiar  circumstances  of  each  particular  case 
diets,  when  rendered  in  favor  of  the  defenc 
interfere. 

But  we  hold  the  law  to  be  that  when  a  ] 
another  under  the  plea  of  self-defense  it  i 
actual  necessity  for  the  act :  that  the  perso 
of  committing  some  felony,  or  in  the  act  o 
bodily  harm  upon  the  slityer  under  such  c 
induce  a  reasonable  belief  from  the  manae: 
weapon  used  that  the  danger  was  imminei 
taking  the  life  of  the  ftggressor  would  pre\ 
provocation  by  insulting  language,  gestures 
patiiedbyall  the  circumstances  before  me 
excuse  tlie  taking  of  human  life. 

And  although  in  earlier  times  it  was  the 
direct  juries  to  And  the  facts  specially  and 
to  decide  whether  such  facts  were  sufflcie 
excuse  the  homicide,  the  modern,  and  indi 
tice  iu  tbe  United  States  has  been  to  leave 
jury,  as  was  done  in  this  case,  with  a  state 
cable,  and  for  them  to  decide  the  matter. 

In  this  case  the  Jury,  In  their  Judgment- 
thought,  some  extenuating  circumstances- 
guilty  of  manslaughter  in  the  second  degn 
penalty  prescribed  for  the  offense  as  chargi 

We  agree  with  such  verdict,  and  caun< 
either  the  law  ot  tbe  evideuce,  but  was  fu! 
donee. 
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We  think  the  whole  of  the  exceptions  should  be  overroledi  and 
80  order. 

Attorney-General  Neumann,  for  the  Crown. 
W.  R.  Castle  and  Jona.  Austin^  for  defendant. 
Honolula,  October  6,  i  885. 


J.  C.  MERRILL  A  CX).  w.  A.  JAEGER,  EXECUTOR  OP  P. 

T.    LENEHAN. 

Exceptions  from  Rulings  of  Austin,  J. 

July  Term,  1886. 

JUDD,  C.  J ;  McCuLLY  and  Austin,  J.  J. 

The  Court  is  not  required  to  put  propositions  to  the  Jury,  although 
correct,  in  the  very  language  used  by  counsel,  nor  to  give  again, 
in  the  terms  proposed  by  counsel,  what  has  already  been  given. 

The  jury  having  found  that  certain  goods  shipped  by  plaintiffs  to 
defendant  were  to  be  considered  a  consignment  and  not  a  sale ; 
held  that  the  verdict  was  not  without  evidence  to  support  it,  nor 
contrary  to  clearly  preponderating  testimony,  and  must  stand. 

Exceptions  overruled. 

Opinion  of  the  Court,  by  McCully,  J. 

This  case  was  tried  at  the  last  January  Term,  when  a  verdict 
was  rendered  for  the  plaintiffs  for  $791  83  with  interest.  The 
verdict  was  set  aside  and  a  new  trial  had  in  the  April  Term, 
when  verdict  was  given  for  the  defendant.  The  plaintiffs  now 
bring  exceptions  and  ask  for  a  new  trial. 

The  case  may  be  given  by  quoting  the  statement  of  the  Chief 
Justice,  in  rendering  his  decision  granting  a  new  trial,  as  follows  : 

"This  is  an  .action  to  recover  $872  45,  stated  in  the  bill  of  par- 
iicuiard,  as  follows :  <For  200  bales  of  hay  shipped  from  San  Fran- 
cisco to  Honolulu,  by  the  bark  Wrestler,  on  the  1st  April,  1881, 
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)unt  of  P.  T.  Lenehan  &  Co.,  at  Honolulu,  and 

ceived  by  them  on  their  account $  413  10 

ton  the  same 202  S2 

14  M  hard  pressed  bricks,  shipped  from  Ban 
CO  for  Honolulu,  by  bark  £>.  C.  Murray,  on  the 
iigust,  1881,  on  account  of  F.  T.  Lenehan  &  Co., 
slulu,  by  their  order  aud  duly  received  by  them, 

ag    freight 476  00 

tya  paid  to  Macfarlane  &  Co.,  by  F.  T.  Lenehan 
and  improperly  charged  to  them  by  J..C.  Merrill 
A.ugU3t,  1881 75  00 

Total $1,166  92 

iterest  upon  the  said  amounts  at  one  per  cent  per  month, 
Q  said  dates,  respectively. 

CXJNTBA    ACCOCNT. 

unt  credited  J,  C.  Merrill  &  Co.,  by  account  of  sale  of  bay 
sgtler,  due  16th  September,  1881, 

$  103  47 
August,  1881.     Net  proceeds  of  sale  of  14  M 
by  J.  C.   Merrill  A  Co.,  and  credited  to  F.  T. 
n  &  Co 191  00 

$294  47 
terest  from  the  said  dates  at  one  per  cent;  per  month. 
ice  due  J.  C.  Merrill  A  Co.,  $872  45." 
following  bill  of  exceptions  was  allowed  by  the  late  Mr. 
Austin,  holding  the  April  Term. 

it  remembered  that  at  the  trial  of  the  said  cause  the  fol- 
evidence  was  talceu,  to  wit: 

EVIDENCE  FOR  THE  PLAINTIFF. 

..  Schaefer  sworn :  Am  familiar  with  freighting  between 

nd  San  Francisco,  In  the  last  part  of  1881  imd  18S2  ;  for 

ssed  bales  of  hay,  I  think  the  freight  was  $1  25. 

rs  from  F.  T.  Lenehan  &  Co.,  to  J.  C.  Merrill  &  Co.     The 

ng  extracts  of  letters  were  read  in  evidence  on  the  part  of 

Intiff: 
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11th  December,  1880,  per  Consuelo. 
P.  S.     *  Please  ship  a  large  quantity  of  hay  and  bran,   and  a 
moderate  quantity  of  oats,  say  800  bags,  ail  shingles  (cedar),  B. 
W.  posts,  200  bbls.  lime,  Q.  A  W.  H,  barley.  Golden  gate  extra 
flour,  all  which  will  show  a  good  freight  profit.' 

18th  December,  1880. 
*  You  can,  with  safety,  send  dowu  by  her  (Murray)  the  follow- 
ing^ goods,  viz: 

150  bbls.  Golden  Age  extra  family  flour. 
150  bbls.  Golden  Gate  extra  family  flour. 
8000  B.  W.  Posts. 

600  Bales  of  choice  California  Hay,  not  compressed* 
250  Bags  Bran. 
200  Bags  Oats. 
100  bbls.  lime. 

100  B.  boxes  of  medium  bread. 
10  M  Cedar  shingles. 

All  of  which  will  meet  with  ready  sale,  a  profit  and  pay  a  good 
freight  for  the  vessel.' 

January  4,  1881,  per  Murray, 
«  Beturn  freight  by  Bk.  Z>.  C.  Murray,     You  can  ship  the  fol- 
lowing goods  by  her,  on  our  account  : 
F.  T.  L.  &  Co.  260  bales  best  Cala.  Hay. 
«  100  bags  best  Cala.  Oats. 

«<  200  bags  Bran. 

V  50  bbls.  English  Portland  Cement, 

and  oblige.     Please  purchase   the  above  at  the  lowest  mai'ket 
rates,  and  on  the  best  terms.' 

18lh  Jan.,  1881,  per  City  of  Sydney. 
<Hay :    Whenever  you  have  any  spare  room  on  your  vessels 
you  can  alway.s  send  from  200  to  300  bales  of  good  California  hay^ 
which  we  can  always  dispose  of  to  good  advantage  to  our  custo- 
mers. 
Bran  &  Oats: — The  same  remarks  apply  to  these  articles.' 

31st  Jan.,  1881,  per  Kalakaua. 
<Hay :     There   is  not  a  pound  of  this  article  to  be  purchased  in 
town  at  present,  and  we  think  it  would  pay  you  well  to  send  al- 
ways as  much  as  possible  on  ship's  account  by  each  vessel ;  when- 
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ever  yon  have  any  space  left,  fill  it  up  vi 

or  otherwise),  bran  and  oats,  and  It  will 

I 4th  Ft 

•Please  forward  by  the  retarn  of  the  b 
log  goods,  viz : 

F.  T.  L.  4  Co.  400-4  sacks  Golden  Gate 
"  60  bags  Yellow  Corn. 

"  100  bales  best  California 

«  100  bags  Bran.' 

5th  Api 

<Sark  WreeOer:  We  are  looking  d 
trust  that  she  will  bring  a  good  load  of 
Ae.' 

7th  I 

'Bark  Wrestler  arrived  here  on  the  2: 

21  days  from  your  port,  aud  hasdeliv 

der,  with  the  exception  ot  some  bales  fa^ 

9th  May,  If 

•Bark  WretUer:  This  vessel  arrived 
delivered  her  cargo  in  good  condition,  w 
to  bales  of  hay,  which  was  more  or  ie 
contact  with  the  bricks.  We  made  n 
the  same,  as  we  did  not  wish  to  dama 
vessel,  and  think  the  Captain  will  apf 
matter. 

Hay ;  We  were  very  much  inconve 
m  200  bales  of  hay  without  orders  b 
not  need  it,  besides  we  had  ordered  It 
the  Murray.  The  hay  market  Is  compl 
ly  we  have  to  hold  it.  Hay  has  been 
per  ton,  which  is  below  its  cost.  Pleas* 
Ifoods  without  orders  in  future,  as  it 
jBome  inconvenience  and  loss  when  good 
anticipate. 

Bolles  &  Co. ;  We  enclose  a  copy  oJ 
wherein  they  decline  receiving  the  H 
your  goodselves,  on  acount  of  It  being 
have  had  to  pay  freight  on  same  and 
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for  the  said  hay.  We  have  had  to  store  it  on  account  of  the 
market  being  glutted  with  this  article.  The  quality  is  poor,  but 
we  will  endeavor  to  close  it  out  at  the  very  first  suitable  oppor- 
tunity.' 

18th  May,  1881,  per  Murray. 

<Hay :  We  regret  the  loss  on  this  article,  but  we  did  the  best 
we  could  for  you.  The  naarket  is  completely  glutted,  in  fact  a 
lot  was  sold  at  auction  to-day  for  $21  a  ton.  We  will  meet  quite 
a  loss  on  the  200  bales  which  you  sent  us  ex  Wrestler, ^ 

6th  June,  1881,  per  Australia. 

<We  have  already  addressed  you  by  this  conveyance,  and  the 
otdect  of  this  mainly  to  enclose  account  sales  of  100  bales  hayt  re- 
ceived ex  bark  KaZaJcauay  showing  net  proceeds  $214  78  to  your 
credit  in  account.' 

4th  July,  1881,  per  City  of  New  York. 

•Hay  ex  Wrestler :  We  have  treated  this  invoice  as  a  consign- 
ment, and  have  stored  the  whole  lot  on  your  account.  The  hay 
market  is  completely  glutted,  and  it  is  impossible  to  make  sales 
unless  at  a  heavy  loss,  we  therefore  hold  same  for  an  advance 
in  price — to  selll  at  auction  would  be  simply  to  give  it  away.' 

dOth  July,  1881,  per  ZealandUh 

<The  hay  invoiced  per  Wrestler,  $413  10,  is  still  on  hand,  and 
as  we  never  ordered  it,  we  cannot  take  it,  but  will  dispose  of  it 
on  best  terms,  at  the  earliest  opportunity.  The  market  is  com* 
pletely  glutted  with  hay,  and  we  are  surprised  at  your  action  in 
continuing  shipping  the  article  in  the  face  of  such  facts.' 

6th  August,  1881,  per  KalaJeaua. 

<Hay :  We  cannot  sell  this  article  at  anything  like  its  cost,  we 
tried  a  small  lot  of  80  bales  at  auction,  and  it  only  brought  $l|y 
will  we  hold  it  for  better  price?' 

25th  August,  1881,  per  City  of  Sydney. 

Account  sales :  We  now  beg  to  enclose  the  following  account 
sales  of  goods  sold  on  your  account : 

Sales  bran,  shingles,  firewood,  per  Z>.  C  Jf.,N.  P.,  due 

Sept.  30 $  610  86 

Account  sales,  hay  ex  Wrestler  per  D.  C.  M,y  N.  P., 
due  Sept.  16 103  47 

All   of   the   documentary  evidence   introduced   at  the  said 
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trial,  including  extracts  of  letters  from  J.  C.  Merrill  db  Co., 
to  F.  T.  Lenehan  &  Co.,  and  account  sales,  accounts  current,  in- 
voices and  manifests  are  hereby  referred  to  and  made  a  part  of 
this  bill  of  exceptions. 

The  Court  charged  the  Jury  in  part  as  follows : 

<The  case  has  been  fully  presented  by  counsel.  The  facts  are 
before  you.  As  to  200  bales  of  hay,  it  is  conceded  by  plaintiffs^ 
counsel  that  it  was  not  shipped  on  an  order.  When  it  arrived 
here,  defendant  was  not  obliged  to  take  it.  If  that  position  was  not 
changed,  plaintiffs  cannot  recover  as  to  the  hay.  You  have  heard 
the  explanations  of  counsel  and  the  letters  and  the  testimony  on 
both  sides.  You  have  the  right,  if  you  choose,  to  say  that  the 
letters  characterized  the  keeping  of  the  hay.  If  you  consider 
there  was  the  relation  of  principal  and  agent,  from  the  letters, 
and  all  the  facts  in  the  case,  it  is  for  you  to  say.  If  letters 
should  convince  you  this  was  so — that  defendant  was  agent  as  to 
the  hay,  then  your  verdict  would  be  against  plaintiff  as  to  the 
hay.  If  the  letters  and  ail  the  facts  show  a  sale  consummated,  then 
the  verdict  should  be  for  plaintiff.  If  plaintiff  recovers  as  to  the 
hay,  there  is  to  be  a  deduction  of  some  $70  or  $80.' 

At  the  close  of  the  charge  to  the  Jury  the  counsel  for  the  plain- 
tiff asked  the  Court  to  further  charge  as  follows : 

If  the  200  bales  of  hay  were  sent  to  F.  T.  Lenehan  &  Co.,  as  a 
gale,  and  he  accepted  the  sale  and  admitted  to  J.  C.  Merrill  &  Co., 
that  he  held  the  hay  on  his  own  account,  then  F.  T.  Lenehan  A 
Co.  could  not  afterwards  repudiate  the  sale. 

But  the  Coiirt  refused  to  charge  on  this  point,  except  as  above, 
to  which  refusal  as  aforesaid  the  plaintiff  by  his  counsel  excepted. 

The  following  evidence  was  also  taken  in  tlie  said  trial : 

F.  A.  Schaefer,  sworn :  Know  Merrill — was  his  agent — some 
years  ago — (identifies  power  of  attorney) — do  not  know  of  any 
partners  in  J.  C.  Merrill  <&  Co.  Am  familiar  with  freighting  in 
1881  and  1882,  for  compressed  bales  hay,  freight  was  $1  25,  I 
think. 

Cross-Ex.  Don't  think  I  was  Merrill's  agent  when  this  suit 
commenced.  My  agency  terminated,  I  think,  January,  1884. 
Merrill  has  no  agency  here  now,  I  believe.     This  is  not  Merrill's 
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first  suit  against  Lenehan.     Don't  remepaber  first  suit.    Recollect 
being  at  trial  about  two  years  ago.     This  is  third  trial,  I  think. 

Redirect.  Power  of  attorney  (exhy)ited)  never  revoked.  Acted 
under  it  in  this  suit. 

H.  R.  Macfarlane,  sworn  :  (for  plflf.)  Knew  Lenehan.  In  1881 
had  dealings  with  him  in  freights— general  freights — molasses 
probably  more  than  anything  else.  Had  difllculty  with  molasses. 
He  engaged  to  take  molasses — got  it  on  wharf — he  could  not  take 
it  on  Wrestler — then  it  was  to  go  on  Kalakaua — didn't  go— then 
it  was  to  go  on  Murray — but  it  didn't  go — all  this  happened  with- 
in six  weeks.  Then  he  compromised,  I  think,  for  $75.  First 
shipment  was  to  be  250  bblsi— carted,  coopered  and  had  to  be 
taken.  The  second  time  it  was  displaced  again  by  sugar,  which 
was  more  profitable.  Tonnage  was  scarce  then.  It  finally  went, 
some  in  his,  some  in  other  vessels. 

Cross-Ex.  Recollect  conversation  with  Captain  of  WresUer. 
He  said  he  could  not  possibly  carry  any  molasses. 

W.  C.  Wilder,  sworn  :  (for  deft.)  My  firm  ordered  facing  bricks 
from  Lenehan  A  Co. — 2,000 — they  were  not  good — unsizable  and 
poor  colors — 8,D00  more  were  offered — we  refused  them,  because 
they  were  worse  than  the  first.  We  had  ordered  20,000  or  30,000 
— then  we  countermanded  the  order.  Jhey  were  not  delivered 
promptly. 

Cross-Ex.  Am  not  a  brick-layer — knew  the  bricks  were  bad 
from  their  looks.  They  looked  like  culls — we  used  the  first  2,000 
somehow — I  know  the  8,000  were  worse  than  the  2,000.  We 
built  the  store  with  another  lot  of  bricks  from  San  Francisco — 
these  were  good  bricks. 

E.    B.  Thomas,  sworn :  (for  deft.)  Been  brick  work  contractor 

for  twenty- four  years — built  Wilder's  block.     Don't  know  where 

they  got  bricks  for  facing — my  attention  was  called   to  some 

bricks  that  came  early  in  the  stage  of  building.     First  lot  was 

2,000 — many  culls — one-fourth  of  an  inch  difference   in  size — 

some  dark,  some  light.     For  facing,  you  must  use  bricks  of  a 

size.     Don't  know  whether  any  of  these  bricks  were   used — ^I 

didn't  see  the  8,000  lot.     Think  they  were  condemned  and  taken 

out  of  ship.     Don't  remember  going  to  wharf  with   Wilder  to 

work  at  them. 
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Cross-Ex,  Never  saw  any  bricks  but  first  2,000.  Heard  that 
some  of  the  2,000  were  used— don't  know — they  don't  send  first- 
class  bricks  to  these  Islands-r^o  first-elass  front  bricks  ever  came 
here.  There  are  no  first-class  front  bricks  in  Wilder's  block.  The 
first  lot  of  2,000  were  very  bad. 

T.  B.  Walker,  sworn :  (for  deft.)  Brick-layer  for  twenty-two 
^j  years.  Remember  when  Wilder's  block  was  built — Lenehan  then 
had  pressed  bricks — asked  me  to  Hook  at  them — I  told  him  they 
were  very  inferior.  I  saw  one  lot  at  Widemann's  lot,  near  West's. 
They  varied  in  thickness — colors  were  not  so  bad — but  they  had 
to  be  sorted.  I  had  told  Lenehan  I  wanted  some  bricks,  but  not 
like  them — ^I  told  him  I  could  not  pay  price  of  pressed  bricks 
for  these — they  were  worth  no  more  than  common  bricks.  Good 
pressed  brick  costs  $37 — common  brick,  from  $15  to  $20.  Don't 
know  how  many  I  saw  on  Widemann's  lot — ^I  went  with  Lenehan 
to  a  vessel  to  look  at  some  bricks — they  were  also  inferior — some 
bricks  were  handed  up  from  hold — ^they  variecl  in  thickness — 
labor  in  sorting  them  made  them  cost  more  than  first-class  bricks 
— they  were  not  suitable  for  facing  bricks — decidedly  not  the 
kind  to  put  in  a  building  like  Wilder's. 

Cross-Ex.  In  cornice  work  cutting  bricks  requires  a  deal  ot 
labor.  I  saw  bricks  that  Wilder's  building  were  made  of — did 
not  examine  them. 

A.  Jaeger,  sworn :  (for  deft.)  Defendant.  Have  known  Lenehan 
for  twelve  years.  Remember  when  he  went  into  business  for 
himself,  about  four  years  ago.  My  relations  with  him  were 
rather  intimate.  I  am  pretty  well  acquainted  with  his  business. 
He  had  one  of  Widemann's  warehouses,  where  he  occasionally 
kept  hour  and  bran — it  was  a  small  house.  He  did  not  keep  flour 
and  hay  about  his  premises — if  he  had,  I  should  have  known  it. 

Cross-Ex.  About  June  1,  1881,  he  took  another  larger  ware- 
house.   Don't  remember  exactly  when  he  had  hay  there.   I  have- 
seen  hay  there. 

The  jury  returned  a  verdict  for  the  defendant,  whereupon  the 
plaintiff,  by  his  counsel,  excepted  to  the  said  verdict,  and  gave 
notice  of  a  motion  for  a  new  trial,  on  the  ground  that  said  ver- 
dict was  against  the  law  and  the  evidence,  and  on  the  let  day  of 
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May  the  Court  made  a  pro  forma  ruling,  refusing  the  said  mo- 
tion, to  which  ruling  the  plaintiff,  by  his  counsel,  excepted." 

By  the  Court. 

Prom  the  foregoing  lengthy  exhibit  of  evidence  offered  on 
the  trial,  as  well  as  from  the  previously  quoted  statement  of  the 
substance  of  the  pleadings,  it  appears  that,  as  to  two  items,  tJie 
claims  for  the  hay  and  the  bricks,  the  single  question  was  one  of 
fact,  whether  the  transactions  were  consignments  or  sales,  and  as 
to  the  third  item,  the  charge  upon  the  molasses,  this  was  a  ques- 
tion of  fact,  whether  the  defendant's  decedent  was  acting  as  the 
plaintiff's  agent.  The  instructions  of  the  Court  placed  these 
matters  before  the  J  ury  solely  on  the  evidence  as  submitted.  No 
exception  can  be  sustained  as  to  the  finding  of  the  jury  under 
this  instruction  given.  But  the  Court  refused  to  give  a  further 
instruction  asked  for  by  the  plaintiff's  counsel,  this,  namely,  that 
"If  the  200  bales  of  hay  were  sent  to  F.  T.  Lenehan  &  Co.  as  a 
sale,  and  he  accepted  the  sale,  and  admitted  to  J.  C  Merrill  <& 
Co.  that  he  held  the  hay  on  his  own  account,  then  F.  T.  Lenehan 
A  Co.  could  not  afterwards  repudiate  the  sale." 

We  think  this  instruction  might  have  been  giyen,  but  we  are 
further  of  opinion  that  it  had  been  substantially  given  in  the 
previous  instructions.  The  Court  had  charged  that  "If  the  let- 
ters and  all  the  facts  show  a  sale  of  the  hay  consummated,  then  the 
verdict  should  be  for  the  plaintiff."  For  a  "sale  consummated" 
once,  fixed  the  liability  of  the  defendant,  and  there  could  be  no 
question  of  repudiation  afterwards.  There  was  nothing  in  the 
pleadings  to  support  a  question  of  repudiating  a  sale  which  had 
been  "consummated,"  that  is,  made  and  completed,  and  so  render- 
ing the  vendee  liable  to  the  vendor  for  the  price  of  the  goods. 
An  instruction  that  the  jury  must  find  from  the  evidence  wheth- 
er the  sale  was  "consummated,"  did  not  need  a  repetition  with  a 
supposititious  instruction  that  the  vendee  could  not  afterwards 
repudiate  the  consummated  sale. 

We  understand  the  rule  of  law  to  be  that  the  Court  is  not  re- 
quired to  put  propositions  to  the  jury,  although  correct,  in  the 
very  language  used  by  counsel,  nor,  further,  is  required  to  give 
again,  in  the  terms  proposfd  by  counsel,  what  has  already  been 
given. 
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The  King  vs.  Henry  Go, 
In  ConUy  vs.  Meeker,  6', 
bouDd  to  put  any  pmpoa 
the  jury  in  the  very  term: 
correctly  instructed  as  t 
harmed." 

Also  Morehotue  vs.  Tea 
N.  Y.  694. 

For. the  rest,  the  findiDj 

without  evideQiie  which 

clearly  preponderating  tet 

Forbes  vs.  Oibson,  8  B 

Hawn.  388.     Hex.  vs.  Ast 

Hawn.  755.     Foster  vs.  L 

The  exceptions  are  ovt 

8.  B.  Dole,  for  plaintlfl 

Ashford  &  Ashford,  iot 

Honolulu,  October  2,  II 
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An  instrument  in  the  form 
grantore,  held  not  to  bi 

Delivery  and  acceptance  b; 

The  common  law  rule,  tha 
has  never  been  adopt«<: 

The  common  law  is  not  i 
technical  rules  are  In  fi 

Decree  alBrmed. 
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Opinion  op  the  Court,  by  McCuiiiiY,  J. 

TThe  complainants  set  forth  that  they  are  husband  and  wife, 
now  elderly  and  infirm.  That  in  February,  1881,  they  executed 
an  instrument  In  writing  <<as  and  for  a  will  and  nothing  more 
and  nothing  less."  The  material  parts  of  this  instrument, 
translated  from  the  Hawaiian,  are  as  follows: — «<Know  all  men  by 
these  presents  that  we  Buth  Puukaiakea  and  Kailio  her  husband 
*  *  *  *  in  consideration  of  love  and  affection  and  one  dollar 
paid  each  of  us  by  Lota  Kuokoa  Hoopii  our  beloved  grand-child, 
by  these  presents  sell,  grant  and  confirm  unto  the  said  Lota,  his 
heirs,  executors  and  assigns  forever  *  »  *  *  (reciting  a 
descent  by  inheritance  to  plaintiff  Ruth  and  describing  the  lands 
conveyed,  including  also  one  parcel  belonging  to  Kailio).  And 
we  also  declare  publicly  that  this  conveyance  shall  take  effect 
with  full  power  after  our  death,  but  while  we  yet  live  we  have 
the  power  of  the  lands.  *  *  *  Therefore,  by  these,  presents, 
all  of  the  above  pieces  of  land  together  with  the  houses  and  all 
the  appurtenances  belonging  thereto,  are  hereby  conveyed  to  Lota 
K.  Hoopii,  his  heirs,  assigns,  &c.,  forever,  and  we  bind  ourselves, 
our  heirs,  4&c.,  to  adhere  to  this  agreement." 

The  above  was  signed  by  the  parties  plaintiff,  with  the  signature 
of  two  witnesses  to  the  execution  and  delivery,  and  was  recorded 
as  a  deed  within  tbe  month. 

Lota  has  since  died  intestate,  leaving  no  issue.  His  surviving 
parent  has  made  a  quit  claim  deed  of  interest  in  what  remains  of 
the  lands  conveyed.  His  widow,  who  is  made  the  defendant 
herein,  is  alleged  to  claim  a  present  right  to  ^^e  possession  of 
one-half  thereof. 

The  bill  prays  that  the  defendant  may  be  enjoined  from  making 
fiuch  claim:  That  the  devise  intended  in  and  by  the  said 
instrument  may  be  decreed  to  have  lapsed  upon  the  death  of 
Lota:    That  the  instrument  be  vacated,  <&c 

By  the  Court:  It  is  quite  likely  that  this  instrument  was 
intended  for  a  will  as  being  a  deed  which  would  render  a  will 
unnecessary,  but  in  no  other  sense.  The  grantor,  Kailio,  gave 
his  testimony:  his  wife  was  too  infirm  to  attend  Court,  and  the 
subscribing  witnesses  were  produced  and  gave  their  testimony. 
The  evidence  totally  fails  to  support  the  position  that  the  plaintifib 
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intended  to  make  an  instri 
from  the  one  they  executed; 
not  inteod  that  Lota's  heirs 
before  we  did;  we  did  not 
However,  all  parties  treate 
reservation  of  a  life  interi 
remained  and  yet  remain  in 
Two  sales  of  parcels  were  mi 
holders  of  the  life  interest,  t 
in  the  deed  and  even  i 
appropriate  the  proceeds  of  t 

The  learned  counsel  for  th 
the  instrument  may  have  t 
sundry  reasons.  First,  the 
acceptance  by  the  grantee.  I 
that  the  grantee  has  aigni 
reversioner;  that  the  'subst 
delivery,  and  that  the  deed 
the  instrument,  considered  i 
a  freehold  commencing  in 
rule  of  common  law.  This  ( 
common  law  was  in  force  t 
King  v&  Agnee  et  cU.  3  Ha 
force  here  only  as  they  may 

This  rule  is  based  on  the  n 
now  passed  away,  of  liver; 
abolished  by  statute  in  man; 
bound  by  the  whole  commo 
In  this  Kingdom  this  rule  ht 

We  do  not  know  that  the 
any  deed  of  liite  character, 
valid.     See  Ketiikanakaole  v 

Ho  injunction  should  issue 
Jn  possession  of  their  estate. 

The  decree  is  atQrmed. 

M.  Thompson,  for  compla! 

Kinney  &  Peterson,  for  def 

Honolulu,  October  21,  188 
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KAHUI  et  al  vs.  LAUB:I  et  oL 

Exceptions  to  Bumngs  of  McCcJiiiiY,  J. 

OcTOBEB  Term,  1885. 

JuBD,  C.  J. ;  McCuiiiiY  and  Preston,  J  J. 

At  the  trial  of  an  action  of  ejectment  Defendants  put  in  a  defense  of 
adverse  possession:  plaintiffs  produced  evidence  in  rebuttal: 
defendants  theU|  under  plaintiffs'  objectionsi  were  allowed  to  bring 
testimony  contradicting  plaintiffs'  evidence  in  rebuttal. 

Seld  there  was  no  ground  for  plaintiffs'  objections,  for  the  evidence 

did  not  seek  to  establish  new  facts,  but  to  contradict  testimony  for 
plaintiffs,  which  could  not  have  been  anticipated  by  the  defense. 
^Exceptions  overruled. 

Opinion  of  the  Court,  by  Preston,  J. 

This  is  an  action  of  ejectment  and  was  tried  at  the  last  July 
term  before  McCully  J.  and  a  Hawaiian  Jury,  when  a  verdict 
was  returned  for  the  defendants. 

The  plaintiffs  at  the  trial  made  out  2i  prima  facie  case,  showing 
the  legal  title  of  the  land  in  question  to  have  been  in  one  Kimo, 
and  that  they  were  his  heirs. 

The  defendants  called  several  witnesses,  among  them  one  La- 
baina,  in  order  to  prove  title  by  aflverse  possession. 

The  plaintiffs,  in  rebuttal,  put  in  evidence  showing  that  the 
plaintiff  Kahui  had  exhibited  the  Boyal  Patent  (to  his  ancestor) 
of  the  land,  in  the  presence  of  the  defendant  Lauki,  at  a  meeting 
of  the  hui  of  Wainiha,  Kauai,  and  claimed  the  land,  and  the  de- 
fendant, although  seeing  it,  did  not  demur  thereto  or  mention  any 
claim  of  his  own  to  the  land.  The  plaintiff  Kahui  also  testified 
that  he  had  iaken  tare  from  the  land  in  1875,  while  on  a  visit  to 
Wainiha,  under  a  claim  of  right,  with  the  assent  of  the  defendant. 

The  defendants  then  tendered  the  following  evidence,  which 
was  objected  to  on  behalf  of  the  plaintiffs  as  incompetent,  irrele- 
vant and  inadmissible  at  that  stage  of  the  case.  The  evidence 
was  admitted  by  the  Court,  to  which  the  plaintiffs  excepted : 
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Lahaina  (recalled) — < 
of  Wainiha  wben  those 
their  papers  therefor, 
occasion ;  ODly  Raleikin 
Lauki  sworn — "  I  nei 
He  never  asked  me  for 
Counsel,  on  the  heai 
that  when  a  defendant 
bent  upon  him  to  put  ii 
or  take  from  after  it  is 
practice  and  customs  of 
diet  the  evideuce  in  rel 
the  discretion  of  the  Cc 
discretion.  The  plaint: 
the  evidence  objected  ti 
evidence  would  have 
Btrengthened  their  case 
but  were  misled  by  thi 
in  their  case  according); 
By  the  Court  :  The 
which  parties  conduct 
for  the  objections  taken 
in  our  opinion,  clearly 
examine  the  witness  Ls 
of  the  bui,  which  the^ 
upon  their  supposed  r: 
evidence  was  admitted 
on  behalf  of  plaintiffs,  s 
been  done  to  the  defen 
did  not  seek  to  establls 
admissible,  but  merely 
the  plaintiff^,  which  c( 
fense. 
The  exceptions  are  tt 
Kinney  ic  Peterson,  U 
J,  M.  Poepoe,  for  def 
Honolulu,  October  2G 
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V.   V.    ABHPOBD   w.    LOUIS  TTTCOMB:  A.  DBEIEB, 

Garnishee. 

Question  Besebvbd  By  Judd,  C.  J. 

OcTOBEB  Term,  1885. 

Judd,  €•  J. ;  Mc€u1xLY  and  Preston,  JJ. 

* 
Default  and  Judgment  were  entered  against  defendant,  in  a  term  case, 

by  a  Judge  at  chambers,  in  vacation.    The  garnishee  paid  into 

Court  the' money  in  his  hands,  before  the  opening  of  the  term. 

At  the  term  defendant  moved  to  open  the  default  and  vacate  the 

Judgment,  for  non-conformity  to  the  statute. 

Held,  that  all  the  proceedings  were  regular,  under  Section  1109,  Com- 
piled Laws ;  and  that  all  reasons  for  setting  aside  default  and 
vacating  Judgment  must  be  addressed  tb  the  discretion  of  the  Pre- 
siding Justice  at  the  term. 

Opinion  op  the  Court,  by  McCully,  J. 

This  matter  comes  before  us  on  proceedings  had  October  9th| 
of  which  the  record  is  as  follows :  ' 

Default  and  Judgment  herein  having  been  entered  on  August 
28,  1886,  defendant  Titcomb  now  moves  to  open  the  default  and 
vacate  the  Judgment.  After  hearing  the  argument,  the  Court 
reserves  the  question  for  the  full  bench  as  to  whether  the  default 
and  Judgment  were  properly  entered  in  vacation,  and  takes  under 
advisement  the  question  of  opening  default 

Setting  aside  a  default  and  vacating  a  Judgment  lies  in  the 
discretion  of  the  Court,  and  is  not  to  be  reviewed  in  an  Appellate 
Court.    Freeman  on  Judgments,  Sec.  90. 

The  argument  before  us  extended  beyond  the  the  question  of 
the  legality  of  the  entry  of  default  and  Judgment,  which  alone 
the  Appellate  Court  can  consider,  and  was  addressed  to  considera- 
tions which  might  affect  the  court  of  first  instance.  We  leave 
them  to  that  Court  ' 

The  record  shows  that  a  writ  was  issued  July  25th,  on  oom^ 
plaint  for  recovery  of  a  promissory  note  of  $1,000,  given  b^ 
defendant  Titcomb  to  Qeo.  Mundon  &  Co.,  January  8,  1885.  at 
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three  monthSi  with  interest,  and  by  Mandon  &  Co.  endorsed  to 
plaintiff.  Personal  service  was  made  on  the  principal  defendant, 
August  6th  I  August  28th,  the  clerk  of  the  Court  certified  that  no 
answer  had  been  filed.  The  garnishee,  Dreier,  had  in  the  mean- 
time  responded  in  writing  that  he  held  of  the  defendant'^  prop- 
erty $1,095  82,  to  the  amount  of  which  he  held  himself  liable. 
Upon  the  clerk's  certificate  and  the  answer  of  Dreier,  Mr.  Justice 
Preston  in  chambers  signed  an  order  placing  the  defendant  in 
default,  and  ordering  judgment  to  be  entered  against  him  apon 
an  assessment  by  the  clerk  of  the  amount  due  and  costs,  and 
against  Dreier  for  so  much  thereof  as  he  had  confessed  to,  and 
such  Judgment  was  entered  forthwith.  Dreier  has  paid  the 
amount  for  which  he  confessed. 

The  statute.  Sec.  1109,  provides  that  upon  failure  of  the  defen- 
dant to  put  in  an  answer  within  the  time  specified  in  the  sam- 
mons  (Sec.  1106  and  Sec.  1101)  which  is  twenty  days,  the  plaintifr 
may  prove  service,  for  which  the  return  of  the  Marshal  wiU  be 
sufficient  proof,  unless  it  is  controverted,  and  pYove  default  In 
answering  by  the  clerk's  certificate,  and  upon  these  two  proofs 
shall  be  entitled  to  demand  and  receive  of  the  Court  or  a  Jadge 
in  chambers  an  order  of  default,  and  authorize  the  clerk,  if  the 
deraand  be  upon  a  promissory  note,  to  assess  the  amount  and 
enter  Judgment  therefor. 

The  defendant  claims  that  in  this  case  there  was  some  want  of 
formality  or  regularity  by  the  non-appointment  of  a  day  or  hoar 
for  taking  the  default,  or  because  it  was  done  in  the  private 
chambers  of  the  Judge,  or  without  some  other  record  of  what  was 
done  than  the  order  itself,  or  because  it  was  done  two  days  after 
the  expiration  of  the  twenty  days,  or  done  in  vacation. 

We  fail  to  see  in  any  of  these  matters  a  non-conf9rmity  with 
the  statute.  There  is  no  provision  limiting  the  opportunity  of 
taking  an  order  of  default  to  the  day  when  it  may  first  be  taken. 
There  is  no  notice  to  be  given  to  the  other  party  that  a  defaalt 
is  to  be  asked  for.  It  is  provided  that  it  may  be  done  by  the  Coart 
or  by  a  Judge  in  chambers,  that  is,  in  term  time  or  «in  vacation." 
And  after  Judgment  is  entered,  there  is  nothing  in  the  statute  to 
prevent  recovery  upon  it  by  the  usual  methods.  In  the  present 
instance,   the  garnishee  availed  himself  of  his  privilege  ot  an- 
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swerlng  before  the  opening  of  tbe  term,  and  so  became  liable  for 
the  amount  held  by  him  immediately  upon  the  entry  of  Judg- 
ment, and  paid  it  forthwith.  This  was  nothing  but  a  consequence 
of  the  entry  of  Judgment,  and  could  have  been  enforced  by  exe- 
cution. 

If  there  is  any  reason  for  setting  aside  the  default  and  vacating 
a  Judgment,  now  for  the  most  part  satisfied,  it  must,  in  our 
view,  be  addressed  to  the  discretion  of  the  presiding  Justice  of 
the  term.  It  is  to  be  remarked  that  no  affidavit  of  a  good  de- 
fense has  been  filed,  as  required  by  the  amendment  of  1876  to 
Sec.  1106. 

Our  opinion  is,  therefore,  that  the  proceedings  were  in  all  re- 
spects regular  and  as  authorized  by  the  statutes. 

Ashford  &  Aahfordy  for  plaintiff. 

Kinney  &  Fieterson,  for  defendant 

Honolulu,  October  29,  1885. 
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Question  Reserved  by  McCuiiiiY,  J. 

October  Term,  1885. 

JxJDD,  C.  J.  J  MoCuLLY  and  Preston,  J  J, 

ITefendants  held  certain  land  as  devisees  by  virtue  of  the  adverse  pos- 
session of  their  testator  and  two  others.  Plaintiff  claimed  half 
the  land,  as  tenant  in  common*  with  defendants'  testator.  De- 
fendants, at  the  trial,  moved  the  Ck)urt  to  direct  a  verdict  for 
them,  on  the  ground  tjbat  their  testator  was  the  survivor  of  the 
three  disseisors.    The  Court  reserved  the  question. 

Held,  that  defendants'  testator,  being  the  survivor  of  joint  disseisors, 
became  solely  entitled  to  the  land. 

Verdict  for  plaintiff  set  aside,  and  judfi^nent  entered  for  defendants. 
Opinion  of  the  Court,  by  Preston,  J. 
This  is  aa  action  of  cijectment  to  recover  an  undivided  half  of 
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a  piece  of  land  sikiate  f  n  Kalia,  Wailuki|  Oahni  and  described  la 
Bosral  Patent  No.  3441,  to  one  Alapail 

The  ease  was  tried  at  the  last  July  Term,  before  McCutty  J. 
and  a  mixed  Jury,  when  a  verdict  was  returned  in  favor  of  the 
plaintifll 

The  plaintiff  claimed  throagh  Kaheleloa  (w),  the  wife  of  the 
defendant  Hebron's  testator,  ELalaeone,  who  survived  her.  The 
plaintiff  is  the  sole  surviving  heir-ai>law  of  Kealii  (k),  who  was 
the  brother  of  Kuheleloa. 

In  a  previous  salt  {ante  104)  brought  against  the  same  defend- 
ants by  Mahukalillii,  who  claimed  the  land  in  question,  through 
Nihoa,  a  daughter  of  Alapai,  the  patentee,  the  defendants  set  np 
a  title  by  adverse  possession,  through  Kameenui,  her  husband, 
Kalaeone,  and  her  sister,  Kuheleloa,  who  became  the  wife  of 
Kalaeone  on  the  death  of  her  sister.  That  case  resulted  in  a  ver- 
dict for  the  defendants  on  the  issue  of  adverse  possessioo. 

The  present  plaintiff,  by  his  complaint,  sought  to  recover  the 
land,  claiming  to  be  the  sole  heir  of  Kuheleloa,  but  subseqaently 
limited  his  claim  to  one  undivided  half,  as  tenant  in  common 
with  Kalaeone,  Kuheleloa's  husband.  The  relationship  was 
proved  at  the  trial. 

On  the  conclusion  of  the  plaintiff's  case,  counsel  for  the  defend- 
ants, Hobron  and  wife,  moved  the  Court  to  direct  a  verdict  for 
defendants,  on  the  ground  that  Kalaeone,  the  defendant's  testa- 
tor, was  the  last  survivor  of  the  three  original  disseisors,  Kalae- 
one, Kameenui  and  Kuheleloa.  The  Court  declined  to  give  the 
direction  requested,  but  reserved  the  point  for  the  conaidenUioD 
of  the  full  Court. 

The  question  was  argued  on  the  14th  instant  On  behalf  of 
the  defendants  it  was  contended  that  the  disseisin  of  Alapai  or 
Nihoa,  his  heiress,  having  been  effected  Jointly  by  Kalaeone,  Ka- 
meenui and  Kuheleloa,  their  estate  became  one  of  Joint  tenancy, 
and  on  the  death  of  Kameenui  and  Kuheleloa  the  property  be- 
came vested  in  Kalaeone,  the  survivor,  who  died  in  possession 
and  devised  to  the  defendant,  Mrs.  Hobron.  Counsel  cited,  Tide- 
mann  on  Real  Property,  Sec  286,  287 :  Putney  ns.  Dreeserj  2  JAeU 
688 :  Littleton,  Sec.  278 :  Kent's  Commentaries,  12  Ed.,  Vol  4, 
p.  860. 
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On  behalf  of  the  plaintiff  it  was  urged  that  no  Joint  tenancy 
was  created,  because  <<an  estate  in  Joint  tenancy  can  only  arise 
by  purchase  or  grant,  that  is,  by  the  act  of  the  parties,  and  never 
by  the  act  of  law."  2  BL  Comm.,  p,  180 ;  1  Wash.  Real  Prop- 
erty, p.  643  ;  Tideman  R.  P.,  Sec.  236 ;  2  Greenleaf  Cruise  R.  P., 
864,  8ec  3. 

By  the  CJourt, 

We  are  of  opinion  that  the  defendants  are  entitled  to  Judgment 
herein. 

The  disseisin  of  Nihoa,  the  heir  to  ALapai,  was,  if  not  effected 
by  Kalaeone  himself,  by  him  and  Kuheleloa  Jointly;  his  wife, 
Kameenui,  could  not  be  a  Joint  disseisor  with  her  husband.  Con- 
sequently, on  the  death  of  Kuheleloa,  it  is  undoubted  law,  ac- 
cepting the  doctrine  of  the  common  law,  that  Kalaeone,  as  the 
eurvivor,*  became  solely  entitled.  , 

Littleton,  Sec.  278,  says:  «If  two  or  three,  etc.,  disseise  an- 
other of  any  lands  oi^teneraents  to  their  own  use,  then  the  dis- 
seisors are  Joint  tenants. " 

In  Putney  v«.  Dresser  this  is  stated  to  be  the  law  in  Massachus- 
etts, notwithstanding  the  statute  abolishing  Joint  tenancy,  which 
was  held  to  apply  only  to  cases  afising  under  deeds  or  wills. 

In  Allen  vs.  HoUon,  20  Pick.  458,  it  is  held :  <<lf  one  of  two 
disseisors,  in  possession  of  land  as  tenants  in  common,  abandons 
the  land,  the  abandonment  does  not  enure  to  the  benefit  of  the 
disseisee,  but  the  oo-tenant  holds  the  land  as  against  the  disseisee 
in  the  same  manner  as  if  he  had  been  a  sole  disseisor." 

Here  the  Joint  tenancy  was  created,  not  by  the  act  of  the  law, 
but  by  the  act  of  the  parties  in  Joining  in  the  disseisin  of  the 
patentee's  heir-at-law,  therefore  the  contention  on  behalf  of  the 
plafntiff  does  not  avail. 

The  verdict  for  the  plaintiff  must  be  set  aside,  and  Judgment 
entered  for  the  defendants. 

A.  Bosa^  for  plaintiff. 

(7.  Brown,  for  defendants,  Mr.  and  Mrs.  Hobron. 

B.  F.  Biekerton,  for  defendants,  Kameenui  8d  and  her  hu8» 
band. 

Honolulu^  October  31^  1885. 
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MARY  K.  8TILLMAN  et  al  vs.  THEO.  H.  DAVIES  eC  oL 
Appeal  from  Decision  of  the  Ghakoellob. 

OcTOBEB  Term,  1885. 
JuDD,  C.  J. ;  McCuLiiY  and  Pbbston,  JJ, 

Plaintiff,  as  widow  of  James  Woods,  continued  to  live  at  his  home- 
stead and  had  care  of  his  children ;  she  incurred  a  number  of  debts 
for  the  support  of  the  children,  to  an  extravagant  amount,  consid- 
ering the  circumstances  of  the  estate. 

Held,  that  defendants,  as  trustees  of  the  estate,  must  pay  the  debts; 
they  delegated  their  authority,  as  to  incurring  the  liabiUtieSi  to 
her,  and  are  estopped  from  objecting  to  the  results. 

Opinion  of  the  Full  Court. 

Upon  foil  consideration  we  see  no  reason  to  differ  in  respect  to 
the  principles  applied  and  the  facts  found  by  the  Chief  Justice  in 
this  case,  as  more  particularly  set  forth  in  his  opinion. 

The  decree  of  th«  Court  below  is  hereby  affirmed, 

J^.  M.  Hatch,  for  complainants.* 

Kinney  &  Peterson^  for  defendants. 

Honolulu,  November  2,  1885. 

Decision  of  the  Chancellor,  Appealed  from. 

This  is  a  bill  in  equity  by  the  widow  of  the  late  James  Woods, 
to  compel  the  defendants,  as  executors  and  trustees  of  the  estate 
of  Woods,  to  pay  the  sum  of  $1,908  86,  amounts  paid  and  liabili- 
ties alleged  to  have  been  incurred  by  plaintiff  from  the  time  of 
|;he  decease  of  Mr.  Woods  to  29th  December,  1884. 

The  bill  alleges  that  plaintiff  had,  during  this  period,  the  cus- 
tody of  the  persons  of  the  minor  children,  and  was  allowed  by  the 
executors  to  remain  in  charge  of  the  homestead  at  Kohala,  Ha- 
waii, and  that  she  made  purchases  and  incurred  liabilities  for  the 
proper  clothing  and  maintenance  of  tha  minors,  in  supplies  for  the 
household  and  in  making  alterations  in  the  house  on  the  premi- 
ses, which  had  been  projected  by  her  husband  in  his  lifetime^  and 
which  was  done  with  the  knowledge  and  consent  of  one  of  the 
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executors.  •  The  equity  of 'the  bill  is  founded  upon  the  principle 
of  avoiding  circnity  of  action  and  a  multiplicity  of  suits. 

The  position  of  the  defendants  is  that  it  was  agreed  and  under- 
stood between  them  and  plaintiff  that  she  should  be  paid  a  reason- 
able allowance  for  the  proper  maintenance  of  the  minors,  but  that 
plaintiff  has  made  many  unnecessary,  useless,  improper  and  ex- 
travagant purchases,  and  they  have  already  paid  her  a  reasonable 
allowance  for  the  support  of  the  minors,  amply  sufficient  to  cover 
all  reasonable  and  necessary  expenses,  and  they  never  agreed  to 
become  liable  for  such  expenditures  as  she  should  make,  etc« 

It  is  not  contended  that  the  specific  articles  which  were  pur- 
chased by  plaintiff,  and  which  she  seeks  to  have  paid  by  defend- 
ants, are  in  themselves  improper.  They  are  mainly  for  clothing 
for  the  minors  and  for  food  consumed  in  the  household.  But  that 
during  the  period  when  these  purchases  were  made  an  excessive 
and  extravagftit  amount  was  expended.  This  I  fljid  to  be  true. 
By  the  summary  submitted  Mrs.  Woods  expended  for  support  of 
her  children  at  the  homestead,  from  November  29,  1838,  to  "Sor 
vember  29,  1884,  the  sum  of  $4,998  11^  or  at  the  rate  of  $416  51 
per  month,  exclusive  of  bills  for  board  and  education  for  children 
not  at  the  homestead.  For  six  monthjs  of  1885,  for  the  same  pur- 
pose, there  was  expended  under  a  governess  at  the  rate  of  $232  26 
per  month.  If  the  amount  now  in  contention  be  added  to  the  ex- 
penses for  1884,  it  would  bring  the  cost  of  supporting  the  children 
to  nearly  $600  per  month,  which  I  do  not  hesitate  to  say  is  an  ex- 
travagant amount. 

But  the  executors  allowed  her  to  remain  at  the  house,  to  pro- 
vide for  the  household,  and  for  some  months  paid  all  orders  and 
bills  that  were  presented,  charging  them  up  to  the  estate  and  leav- 
ing their  apportionment  to  the  debit  of  the  widow  or  the  minors 
for  future  adjustment.  In  a  previous  hearing  in  this  estate  these 
amounts  were  apportioned  and  Mrs.  Woods  was  charged  with  her 
share,  which  was  deducted  from  her  allowance  for  dower.  The 
executors  were  aware  that  expenditures  were  being  made  and  lia* 
biilties  incurred  at  an  extravagant  rate,  out  of  proportion  to  the 
income  of  the  estate  of  Mr.  Woods,  but  the  amount  was  not  known 
to  them.  Mrs.  Woods  says  she  was  not  aware  of  the  condition  of 
the  estate,  nor  was  she  limited  in  the  amount  which  she  was  au-< 
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rlzed  to  expend.  A  letter  from  Mr.  Davies,  9th  April,  18S4, 
ed  economy  Qpon  her  and  the  Decesslty  of  naming  a  regvlu 
>unt  with  which  to  beep  the  childreo  and  the  bouse,  and  aek- 
:     "If  you  think  $100  per  month,  tiesldea  the  wagee  for  mei, 

be  enough,  I  will  write  to  Mr.  Buivhardt,  the  ranch  book- 
per  and  cashier ;' but  it  should  be  a  regular  amount,  as  he  most 
e  definite  inatructiODB."     Mra.  Woods  made  do  reply  to  thia. 

Davies  endeavored  to  reach  a  definite  settlement  through  Mr. 
ker,  plaintiff's  brother,  but  was  unsuccessful,  and  thas  aSkJa 
on  until  December,  1884,  when  Mrs.  Woods'  marriBge  and  ro- 
rai  to  HoDolulu  necessitated  her  release  of  the  oontrol  of  the 
sehold. 

^bat  is  the  duty  of  the  Court  in  respect  to  these  claims  ? 
he  amount  i^  far  in  excess  of  what  was  necessary  and  proper 
the  maintenance  of  the  mincffs,  and  the  Court  should  guard 
r  property  from  spoliation.  But  the  right  of  the  crediton 
it  be  considered.  Mrs.  Woods  was  left  with  general  autbori^ 
^ntract  for  supplies  and  clothing.  Mr.  Davies'  letter  indicate* 
Hesays:  "  The  clothing  and  pocket  money  had  bettercome 
>agh  you."  It  was  quite  within  the  power  of  the  exe<»iton  t» 
a  definite  limit  to  the  amoant  which  Mrs.  Woods  was  anlhor- 
.  to  expend.  In  fact,  when  lavishness  in  espeoditure  on  Mn. 
>ds'  part  was  suspected  it  was  the  executors'  duty  to  stop  i^ 
er  by  withdrawing  all  credit  and  providing  her  with  only  snf- 
ut  ready  money,  or  by  namlug  a  stated  sum  per  month,  wbldi 
r  would  be  responsible  for,  and  warning  her  that  any  amonat 
:  this  would  not  be  paid.  Mrs.  Woods  was  not  one  of  the  ex- 
ors  or  trustees,  but  the  defendants  were,  and  were  responsible 
the  expenditures.  They  attempted  to  delegate  their  autbw- 
In  this  respect  to  her.  By  so  doing  they  have  now  estof^ed 
Dselves  from  objecting  to  the  amounts. 

think  the  prayer  of  the  bill  should  be  granted.  I^et  the  clalmB 
eferred  to  Mr.  Henry  Smith,  Deputy  Clerk,  for  computation, 

on  the  coming  in  of  his  report  a  final  decree  will  be  made. 
1  Jf.  Batch,  for  plainUfl^ 
'inney  Je  Peterson,  for  defendants, 
xinolulu,  September  29,  1886. 
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KAMIHANA   (w)   vs.   H.  F.  GLADE,  Administrator  of  H. 

SCHBIEVER 

Question  Beservxid. 

Ckn?OBEB  Tebm,  1885. 

JUDD,  C.  J. ;  McCuLLY  and  Pbbston,  JJ. 

An  express  trust  in  personal  property  may  be  created*  by  parol,  and, 
if  continuing,  Is  not  within  the  Statute  of  Limitations. 

Plaintiff  claimed  to  recover,  from  the  administrators  of  her  employer, 
wages  for  domestic  service ;  and  alleged  that  the  decede  nt  pro- 
mised to  take  care  of  the  wages  and  give  them  to  her  when  she 
got  old. 

Held,  under  the  rule  that  the  subject,  the  purposes,  and  the  benefi- 
ciary of  a  trust  must  be  clearly  ascertained,  that  the  evidence 
failed  to  show  that  a  trust  was  created ;  and  therefore  the  Statute 
of  Limitations  would  run  against  the  claim. 

Verdict  for  amount  due  plaintiff  for  the  last  six  years  allowed  to 
stand. 

Opinion  of  the  Coubt,  by  Judd,  C.  J. 

This  is  an  action  of  assumpsit  to  recover  $3,720  for  work  and 
labor  alleged  to  have  been  done  by  plaintiff  for  the  deceased  in- 
testate. The  bill  of  particulars  claims  wages  from  the  year  1853 
to  1884,  at  $10  per  month,  said  pay  having  been  retained  by  said 
Schriever  from  month  to  month  as  the  same  became  due,  he 
agreeing  with  plaintiff  to  hold  the  same  in  trust  for  her  and  sub- 
ject to  her  order,  and  no  demand  having  beenmade  therefor  until 
J[une  5th,  1885,  upon  the  administrator,  who  disallowed  the 
same^ 

The  answer  la  general  issue,  and  the  statute  of  Limitations  is 
pleaded. 

At  the  trial  the  following  questions  were  reserved  for  the  con- 
sideration of  the  fuU  Court 

L  Whether   or   not  the  evidence  introduced  by  plaintiffs  in 
62  • 
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the  above  case  is  sufficient  in  law  to  establish  an  express  and  con- 
tinning  trust. 

U.  Whether  or  not  the  declarations  of  intestate  to  platntiffor 
others,  made  within  six  years  from  the  time  of  bringing  this 
action,  were  sufficient  to  revive  the  debt,  provided  the  statute  of 
limitations  is  held  to  have  run  against  plaintiff  in  the  first  in- 
stance. 

Under  instructions  the  jury  found  a  special  verdict,  assessing 
the  amount  due  for  six  years  last  past  at  $720,  and  for  the  whole 
X>eriod  covered  by  the  complaint  at  $2,160. 

Counsel  for  plaintiff,  Kinney  <&  Peterson,  submit  the  following : 

<<  Express  trusts  in  personal  property  may  be  created  by  paroL 
Wood  on  Limitations,  Sec.  301 ;  18  N.  Y.  448." 

<<  Express  and  continuous  trusts  are  not  within  the  statute  of 
limitations.     27  Cal.  275 ;  16  Cal.  173." 

<'  By  the  death  of  Schriever,  this  trust  lapsed  into  a  simple 
chose  in  action  cognizable  by  a  court  of  law,  and  the  statute  has 
begun  to  run  against  it.    Ill  Mass.  195  ;  27  Cal.  275." 

<<  Counsel  for  defendant  admits  the  above  propositions  of  law, 
and  rests  his  whole  defense  on  the  point  that  the  evidence  ad- 
duced is  not  sufficient  to  prove  an  express  and  continuous  trust" 

<<  We  take  it  that  the  cdse  in  1^  N.  Y.,  cited  above,  states  co^ 
rectly  the  principle  governing  this  case,  and  we  submit  that  all 
that  can  be  asked  of  the  evidence  is — does  it  clearly  show  that 
the  money  was  left  in  trust,  and  are  its  terms  sufficiently  clear  to 
enable  the  Court  to  execute  it  ?  " 

«The  following  language  was  used  by  Schriever,  as  in  evi- 
dence :  <  Schriever  said  he  would  take  care  of  my  money  until  I 
got  old,  and  then  he  would  give  it  to  me.  I  consented.  He 
always  said  you  will  not  be  pUikia  about  your  money,  I  will  take 
care  of  it.'  During  his  last  sickness  he  said,  <no  trouble  about 
your  money,  you  have  got  money.'  Schriever  tcAd  Meyer  that 
plaintiff  <has  let  stand  her  wages  since  1853,  and  if  she  lets  it  go 
on  she  will  have  something  to  live  on.'  " 

«It  would  hardly  be  satisfactory  to  hold  that  the  evidence  was 
insufficient  unless  it  was  shpwn  specially  in  what  respect*'  i 

<<We  have  Mayer's  statement  of  Schriever's  declarations,  which 
.  was  a  clear  acknowledgment  and  recognition  of  the  trust." 
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«It  is  not  the  fault  of  the  Coart  if  oar  statate  of  limitations  or 
of  frauds  is  not  broad  enough.    The  Legislature  can  remedy  it." 

<<We  submit  further  that  there  was  an  acknowledgment  of 
the  debt  in  Schriever's  last  illness  to  plaintiff  sufficient  to  take  it 
out  of  the  statute." 

«No  such  specific  promise  as  claimed  by  counsel  is  necessary.'' 

«<  Any  words  from  which  a  promise  to  pay  or  any  acknowledg- 
ment of  the  debt  can  be  inferred,  such  as  the  language  used^ 
<  There  is  no  pUikia  about  your  money,  that  is  all  right|  you  have 
money/  and  <  I'm  going  down  to-morrow  morning  to  put  Elami* 
hana's  money  in  the  bank  and  give  her  the  book,'  is  sufficient  to 
take  the  case  out  of  the  statute.  Wood  on  Limitationsi  p.  128, 
and  following : " 

« It  is  not  necessary  that  it  should  be  in  writing,  unless  the 
statute  of  limitations  expressly  so  states.  Wood  on  Limitations, 
p.  209  and  cases  cited." 

By  the  CJourt. 

We  think  the  law  is  correctly  stated  by  the  plaintiff's  counsel. 
An  express  trust  in  personal  property  may  be  created  by  parol ; 
and  such,  if  continuing,  is  not  within  the  statute  of  limitations. 

Our  statute  of  frauds  does  not  contain  the  seventh  section  that 
all  declarations  or  creations  of  tryst  or  confidence  in  any  lands, 
tenements  or  hereditaments  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  party  who  is  by  law  to  declare  such 
trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be  utterly 
void  and  of  none  effect. 

Mr.  Perry,  in  his  work  on  trusts,  Sec.  86,  says:  "Personal 
chattels  are  not  within  the  terms  of  the  statute,  and  trusts  in  per- 
sonal property  may  be  declared  and  proved  by  parol,  though  Mr. 
Eden  said  that  he  had  not  been  able  to  find  an  instance  of  a 
declaration  of  trust  of  personal  property  carried  into  execution. 
And  certainly  the  English  cases,  usually  referred  to,  do  not  estab- 
lish the  proposition  in  express  terms.  There  does  not  seem  to  be 
any  objection,  however,  to  the  establishment  of  a  trust  in  personal 
property  by  parol.  The  owner,  in  the  absence  of  a  statute,  has 
entire  control  of  it,  and  he  can  sell  and  transfer  it  without  writing 
and  by  parol ',  there  is  no  reason  why  he  may  not  transfer  it  upon 
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such  lawful  terms,  and  to  such  uses  and  trusts  as  he  may  desire. 
It  has  been  so  ruled  in  express  decisions  in  the  United  States." 

It  now  becomes  necessary  to  review  the  evidence,  which,  it  is 
claimed,  establishes  the  trust.  Plaintiff  lived  with  the  deceased 
intestate  for  some  thirty  years,  attending  to  his  domestic  wants, 
doing  the  cooking  and  washing,  and  such  labor  as  she  was  able. 
She  lived  in  the  same  house  with  Schriever,  ate  from  his  table, 
received  money  from  him  for  her  clothes,  as  she  needed  it 
Schreiver  also  supported  and  educated  her  sons,  who  bore  his 
name,  they  in  turn  doing  farm  work  for  him.  Now,  the  plain- 
tiff says  she  was  to  receive  ten  dollars  per  month  as  wages,  and 
that  Schriever  often  said,  «I  will  take  care  of  your  money,  and 
when  you  get  old  I  will  give  it  to  you.  If  you  take  your  wages 
now  you  will  spend  it,  and  it  will  soon  be  gone."  So  far  from 
this  proving  a  declaration  that  Schriever  held  this  money  in  trost 
for  plaintiff,  a  dishonest  person,  who  wished  to  evade  payment  of 
wages  to  a  servant,  might  use  the  same  language  and  never  in- 
tend paying. 

It  is  well  settled  that  <<the  subject  matter  of  the  trust  must  be 
clearly  ascertained,  as  well  as  the  purposes  of  the  trust  and  the 
persons  who  are  to  take  the  beneficial  interests.  Loose,  vague 
and  indefinite  expressions  are  insufficient  to  create  the  trust" 
Perry,  Sec.  86. 

In  our  case,  the  amount  of  money,  the  subject  matter  of  the  trust, 
was  not  ascertained  until  the  verdict  of  the  Jury.  There  is  no 
evidence  that  deceased  had  or  kept  this  money,  or  any  part  of  ity 
separate  from  his  own  property,  or  had  any  fund  which  he  treated 
as  plaintiff's  property.  The  most  that  can  be  said  in  favor  of  its 
certainty,  is  that  it  was  to  be  ten  dollars  per  month,  less  such 
sums  as  she  might  draw  for  her  own  use.  It  is  evident  from  the 
testimony  of  Meyer  that  Schriever,  in  his  last  illness,  wished  to 
make  some  provision  out  of  his  own  property  for  this  woman 
who  had  been  for  many  years  his  faithful  housekeeper,  but  men- 
tioned no  definite  sum  of  money.  He  failed,  in  our  view  of  the 
testimony,  to  make  such  a  clear  and  explicit  declaration  as  would 
create  a  trust.  We  are,  therefore,  of  the  opinion  that  no  trust 
was  created,  and,  therefore,  the  statute  of  limitations  would  run 
against  the  claim. 
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But  the  verdict  may  stand  for  $720,  the  amount  found  by  the 
jury  due  plaintiff  for  six  years  last  past.  Schriever's  declara- 
tions to  Meyer  were  sufficient  to  prove  a  contract  for  wages  at 
ten  dollars  per  month* 

Judgment  accordingly, 

Kinney  &  PetersoUy  for  plaintiff, 

P.  Neumann^  tor  defendant 

Honolulu,  December  14,  1885. 


ESTATE   OF  EMMA  KALELEONALANI,    QUEEN 

DOWAGER,  DECEASED. 

EXGKPTIONS  F^OM  BuIjIKOS  OF  CHIEF  JUSTICE  JUDD. 

OCTOBEB  Tebm,  1885. 

JuDD,  C.  J.;  McCuLLY  and  Pbeston,  JJ. 

Under  Section  1196,  Civil  Code,  allowing  a  mixed  jury  in  civil  cases, 
where  one  party  is  a  Hawaiian  and  the  other  a  foreigner ;  by 
parties  is  meant  parties  of  record. 

The  executor  and  proponent  of  Queen  Emma's  will  being  a  foreigner, 
and  the  contestant  of  the  will  a  Hawaiian ;  held,  that  an  appeal 
from  the  order  admitting  the  will  to  probate  was  properly  submit- 
ted to  a  jury  of  six  Hawaiians  and  six  foreigners. 

Exceptions  overruled. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

The  will  of  her  late  Majesty,  Emma,  was  duly  propounded  for 
probate  by  the  executor  and  trustee  therein  named,  Mr.  Alex.  J. 
Cartwright.  Hearing  was  had,  and  the  will  was  admitted  to  pro- 
bate. Thereupon,  Mr.  Albert  K.  Kunuiakea,  cousin  and  next  of 
kin  of  deceased,  who  had  contested  the  will  in  the  Probate  Court, 
appealed  to  the  Jury  on  the  principal  issue  as  to  whether  the  will 
was  made  while  the  testatrix  was  of  sound  mind.  The  contest- 
ant moved  that  a  Hawaiian  Jury  be  empanelled  to  try  the  case. 
This  was  refused  by  the  Chief  Justice  who  presided,  and  the  case 
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was  tried  t>y  a  mixed  Jury  of  six  Hawaiians  and  six  foreigners. 
To  this  exception  was  taken,  and  the  question  before  the  Court 
is  whether  such  refusal  was  correct. 

The  Civil  Code,  Sec.  1196,  prescribes  that  in  all  civil  cas^  in 
which  one  party  is  a  native  Hawaiian  and  the  other  a  foreig^ner 
(alien  or  naturalized),  the  jury  shall  be  composed  of  an  equal 
number  of  natives  and  foreigners. 

Mr.  F.  M.  Hatch,  for  the  proponent,  claims  that  as  the  parties 
of  record  were  Mr.  Cartwright,  executor  and  trustee,  a  foreigner, 
and  Mr.'Kunuiakea,  heir-at-law,  contestant,  a  native  Hawaiian, 
the  case  was  properly  heard  by  a  mixed  Jury. 

Mr.  Neumann,  for  the  contestant,  claims  that  the  real  parties 
in  interest  were  the  legatees  (who  are  mainly  Hawaiians),  and 
Mr.  Kunuiakea,  a  native  Hawaiian,  and  therefore  a  full  Hawaii- 
an Jury  should  have  been  impanelled. 

By  the  Court. 

It  is  not  easy  to  establish  a  general  principle,  which  would  con- 
trol the  character  of  the  Jury  in  every  case  that  might  arise.  The 
statute  which  determines  the  nature  of  the  Jury  is  peculiar  to 
this  country,  and  we  are  not  aided  by  precedents  from  other 
Jurisdictions.  The  practice  of  our  own  Courts  at  Nisi  Prius  lias 
not  been  so  uniform  as  to  have  much  force.  The  main  principle 
of  the  statute  is  that  "parties"  are  to  have  Juries  of  their  own 
race,  dividing  litigants  into  two  classe;5,  one  of  the  native  Haw- 
aiians, and  the  other  of  foreigners  (either  alien  or  naturalized). 

We  think  that  by  parties  is  meant,  parties  of  record.  We  can- 
not undertake  in  every  case  to  go  beyond  the  record  and  ascertain 
who  are  the  parties  in  interest.  This  investigation  would  lead 
to  great  complications,  and  we  might  find  behind  a  party  of 
record  of  one  nationality,  several  others  who  had  interests,  of 
whom  some  were  native  Hawaiians  and  others  were  foreigners. 
This  would  necessitate  a  balancing  between  them  as  to  whose  in-  { 

terest  was  the  greater,  in  order  to  give  one  the  share  of  the  Jury 
of  the  same  complexion  with  himself.     The  Court  ought  not  to         1 
be  compelled  thus,  in  advance  of  a  trial,  to  weigh  and  determine 
the  importance  of  the  claims  of  persons  who  have  a  possible  in- 
terest in  the  result.  i 
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In  the  case  before  us,  the  executor  is  the  proponent  of  the  wiU. 
He  had  the  affirmative  of  the  issues  which  were  left  to  the  Jury, 
and  might  be  called  the  plaintifll  It  was  his  duty  to  propound 
the  will  for  probate.  There  are  many  legacies  mentioned 
in  the  will.  Some  are  to  native  Hawaiians,  one  is  to  a 
Chinaman,  and  to  the  St.  Andrew's  School  for  Girls,  and  the 
Queen's  Hospital,  a  chartered  institution,  a  large  share  of  the 
property  is  left.  The  nationality  of  the  contestant  entitles  him 
to  have  six  of  the  Jury  composed  of  native  Hawaiians.  That  is 
all  the  statute  secures  to  him,  and  that  he  has  had.  So  far  as  the 
rest  of  the  Jury  is  concerned,  it  was  not  incumbent  upon  the  Justice 
presiding  to  weigh  the  interests  of  the  Queen's  Hospital,  the 
school,  the  various  Hawaiian  girls,  the  Chinese,  and  other  ser- 
vants of  the  testatrix,  who  share  in  her  bounty,  parties  not  rep- 
resented in  Court,  and  decide  at  the  peril  of  a  new  trial,  if  any 
error  was  made,  which  claim  was  paramount  and  should  control 
in  the  selection  of  the  remaining  Jurors.  It  cannot  be  seriously 
contended  that,  the  contestant  having  his  six  Hawaiian  Jurors, 
the  Court  should  select  the  other  six  from  the  foreign  and  Hawaii- 
an panel  proportioned  according  to  the  nationality  of  the  various 
parties  interested  in  sustaining  the  will.  The  other  party  in  the 
case  was  the  executor,  the  one  who  moved  the  will  on,  a  foreigner, 
and  the  Court  was  right  in  holding  that  the  remaining  Jurors 
should  be  foreigners. 

Exceptions  overruled. 

F.  M.  Hatchy  C.  Brovm  and  J.  M.  Monsarratf  for  proponent. 

P.  j^eumann,  for  contestant. 

Honolulu,  December  16,  1885. 
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EKEKELA  MALANI  et  al  vs.  PUHI  et  aL 

Exceptions  to  BuijIngs  of  McCui*i*y,  J.* 

October  Tebm,  1885, 

JUDD,  C.  J. ;  MoCuLLY  and  Pbeston,  JJ. 

AfEldavits  in  support  of  a  motion  for  new  trial,  on  ground  of  newly 
discovered  evidence,  should  show  that  the  evidence  is  newly  die- 
covered,  and  that  due  diligence  was  used  to  discover  it.  Such 
affidavits  may  be  received  after  the  lapse  of  ten  days  from  ver- 
dict, in  the  discretion  ot  the  Court,  on  proper  cause  shown.  Rule 
VIII.  of  the  Supreme  Court  is  subject  to  the  control  and  dis- 
cretion of  the  Court. 

An  affidavit  of  defendant's  attorney,  that  certain  evidence  was  un- 
known to  defendants,  held  improper;  some  leason  should  be 
shown  for  dispensing  with  the  ordinary  and  proper  rule,  requiring 
affidavits  of  the  parties  themselves. 

An  affidavit  not  entitled  in  any  Court  or  cause  ought  not  to  be  re- 
ceived or  read. 

New  trial  allowed  on  another  ground. 

Opinion  of  th*  Court,  by  Preston,  J. 

This  is  an  action  of  ejectment  to  recover  a  piece  of  land 
awarded  to  one  Nahua  by  Boyal  Patent  No.  7,739,  Mahele 
Award  No.  25,  situated  in  Kaohe  IV.,  Kona  Hema,  Island  of 
Hawaii,  containing  1,185  acres. 

The  plaintiffs  claim  that  Ekekela  is  the  sole  heir  at  law  of  the 
patentee,  and  as  such  is  entitled  to  the  land. 

The  case  was  tried  at  the  last  July  Term  before  Si cCuUy,  J.,  and  a 
Hawaiian  Jury,  who  returned  a  verdict  for  the  plaintiffs,  three 
dissenting,  to  which  verdict  the  defendants  excepted. 

It  was  admitted  at  the  trial  that  the  plaintiff,  Ekekela,  was  the 
sole  heir,  at  law  of  the  patentee.  The  defendants  relied  on  the 
statute  of  limitations,  claiming  to  have  been  in  adverse  possession 
for  more  than  twenty  years.  ^ 

On  the  ILth  day  of  July,  the  defendant  moved  for  Judgment         ' 
non  obstante  veredicto^  which  motion  was  denied.    Whereupon 
the  defendants  filed  a  motion  for  a  new  trial,  on  the  grounds : 
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Jfr^y  That  the  vetdict  of  the  jury  was  contrary  to  the  law  and 
evidence.  Second^  Because  the  defendants  had  dlscoveted  new 
and  material  evidence  not  known  to  them  before  the  trial. 

This  motion  was  argaed  on  the  Ist  of  August,  and  on  the  6th 
the  Court  (McCuUy,  J.)  rendered  its  decision,  granting  a  new 
trial  on  the  second  ground.  To  which  decision  the  plaintiffs  duly 
excepted,  and  the  bill  of  exceptions  was  argued  before  the  f nU 
Ck>urt  at  the  October  Term. 

Mr.  Kinney,  for  the  plaintifE^,  submitted  the  following  points 
as  raised: 

1.  Is  it  necessary  or  not  that  the  affidavits  in  support  of  a 
motion  for  a  new  trial,  on  the  ground  of  newly  discovered  evi- 
dence, should  show  that  the  evidence  is  newly  discovered,  and 
that  due  diligence  was  made  to  discover  it  ? 

2.  Can  affidavits  on  the  above  two  points  be  received  at  all 
after  ten  days  have  elapsed  since  the  verdict,  and  if  so,  can  they 
be  received  twenty-one  days  after  verdict  and  after  the  motion 
has  been  argued  t)ef ore  the  trial  Justice  ? 

8.  If  so,  are  the  affidavits  in  behalf  of  defendants  sufficient 
on  that  point,  there  being  no  affidavit  by  the  defendants  them- 
selves P 

4.  If  affidavits  on  behalf  of  defendants  are  sufficient,  standing 
alone,  to  Justify  a  new  trial,  still,  in  the  light  of  cotinter  affidavits 
filed  by  plaintiflDs,  should  such  new  trial  be  granted  ? 

Many  authorities  were  cited  on  behalf  of  the  plaintifb  in  sup* 
port  of  the  general  propositions  advanced  in  their  behalf. 

By  the  Coubt. 

There  can  be  no  doubt  that  the  affidavits  in  support  of  a  motion 
for  a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
should  show  that  the  evidence  is  newly  discovered,  and  that  due 
diligence  was  used  to  discover  it.  We  are  also  of  opinion  that 
such  affidavits  may  be  received  after  the  lapse  of  ten  days  from 
verdict 

The  rule  of  Court  VIIL,  which  provides  that  <<  motions  for  a 
new  trial,  on  account  of  misconduct  of  the  Jury,  for  newly  dis* 
covered  evidence,    «    *    ^    must  be  made  in  writing,  and  filed 
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with  the  Clerk  within  ten  days  after  the  verdict,^'  is  a  rule  made 
by  the  Court  with  a  view  to  the  interpretation  of  the  practice  of 
the  Courts,  and  is  subject  to  the  control  and  discretion  of  the 
Court,  and  therefore  the  Court,  in  its  discretion  and  on  proper 
cause  shown,  and  to  prevent  an  injustice  being  done,  will  inter- 
fere and  let  the  parties  in,  but  each  case  must  stand  on  its  own 
merits. 

See  Bex  V9.  HoUj  53  L.  T.  R.  N.  8.  486 ;  Ptitchardvs.  JPritchardf 
51  L.  T.  R.   N.  S.  859. 

We  thus  dispose  of  the  two  first  points  made  on  behalf  of  the 
plaintiffs. 

By  the  bill  of  exceptions  the  right  to  except  to  the  admissi- 
bility of  any  or  all  of  the  affidavits  on  the  hearing,  was  reserved 
to  either  party,  and  counsel  for  the  plaintiffs  argued  very  fully 
and,  as  we  think,  correctly  against  their  admissibility,  and  more 
especially  with  regard  to  the  affidavit  of  Mr.  Thurston,  wherein 
be  states  that  the  evidence  of  Hanewa,  Helene  and  Kalaaukane 
(the  witnesses  whose  evidence  is  said  to  be  newly  discovered), 
was  unknown  to  the  defendants  or  defendants'  counsel  at  the 
time  of  the  trial,  and  was  not  accessible  to  the  defendants  by  the 
exercise  of  due  diligence. 

We  cannot  see  how  such  ah  affidavit  could  properly  be  made ; 
the  deponent  could  not  possibly  have  known  what  information 
the  defendants  had,  and  though  in  some  cases  affidavits  of  the 
parties  themselves  might  be  dispensed  with,  still  some  reason 
should  be  shown  for  dispensing  with  the  ordinary  and  proper 
rule. 

Another  matter  which  renders  this  affidavit  and  all  others  filed 
on  behalf  of  the  defendants  inadmissible,  although  the  point  was 
not  mentioned  either  on  hearing  the  original  motion  or  on  the 
appeal,  is  that  they  are  not  entitled  in  any  Court,  or,  except  Mr. 
Thurston's,  in  any  cause,  and  therefore  ought  not  to  have  been 
received  or  read,  and  we  trust  that  such  irregularities  may  not 
again  occur. 

For  the  foregoing  reasons  we  are  of  opinion  that  the  exceptions, 
so  far  as  regards  the  granting  of  the  new  trial  on  the  ground  of 
the  discovery  of  new  evidence,  should  prevail.  But  on  a  con- 
sideration of  the  evidence  given  at  the  trial,  we  are  of  opinion 
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that  the  jury  took  an  erroneous  view  of  its  effect,  and  therefore 
think  that,  in  order  that  substantial  justice  may  be  done  to  the 
defendants,  the  case  should  be  sent  to  another  jury. 

The  defendants  must  pay  the  costs  of  the  motion  in  the  Court 
below  and  of  this  appeal,  the  costs  of  the  former  trial  to  abide 
the  event 

A  new  trial  is  therefore  ordered.       ^ 

Kinney  &  Petersonj  for  plaintiffs. 

L.  A,  Thurston  and  J.  M.  Monsarrat,  for  defendants. 

Honolulu,  December  18,  1885. 


W.  H.  RICKARD  vs.  ANTONIO  DO  COUTO. 

Apphal  from  District  Court  of  Hamakua,  Hawah. 

October  Term,  1885. 

JuDD,  C.  J. ;  McCuLLY  and  Preston,  JJ. 

A  labor  contract  read  that  the  laborer  was  to  work  for  the  term  of 
three  years  from  the  date  of  the  commencement  of  the  service ; 
held  that  this  meant  three  calendar  years,  notwithstanding  that 
the  contract,  in  another  section,  provided  that  wages  were  to  be 
paid  for  each  mouth  of  twenty-six  days'  service. 

If  the  laborer  is  unable  to  work  from  illness,  he  cannot  be  compelled 
to  make  up  the  time  thus  lost,  and  if  be  is  willfully  absent  from 
work,  and  agrees  orally  that  the  lost  time  charged  to  him  by  the 
master  is  correct,  yet  he  cannot  be  compelled  to  work  out  the  time 
thus  lost,  unless  the  master  obtains  the  adjudication  of  a  Court, 
under  Sections  1419,  1420,  Compiled  Laws. 

Wood  V8.  Hookinaj  3  Hawn.  102,  and  Wood  vs.  Afo,  3  Hawn.  448,  dis- 
tinguished from  the  case  at  bar. 

Judgment  of  lower  Court  reversed. 

Opinion  of  the  Court,  per  Judd,  C.  J. 

It  is  agreed  that  the  following  are  the  essential  facts  of  this 
case: 

<<That  said  defendant  came  to  this  country  under  a  contract 


i* 


fm  OCTOBEBi  1885, 

with  the  Board  of  Immigration,  by  which  he  agreed  to  work  ns- 
Y  der  the  direction  of  said  Board  tot  the  term^of  three  yeaiSi  ooont- 

ing  from  the  time  of  iiis  arrival  and  commencement  of  service. 
The  defendant  waa  directed  to  work,  by  said  Board,  for  the 
plaintiff.  That  aaid  service  began  September  9,  A.  D.,  1882. 
That  after  the  9th  day  of  September,  A.  D.,  1885,  defendatti; 
stopped  working,  and  plaintiff  claimed  that  defendant  was  bound 
to  make  up  eighty-nine  and  one-fourth  days,  which  it  is  agreed 
were  not  worked,  oat  of  the  twenty-six  worldng  days  of  each 
month  during  said  term.'* 
The  opinion  of  the  Court  is  albked  on  the  following  questions  of 
\'  law : 

\  1.  Can  the  defendant  be  now  compelled  to  make  up  the  num- 

^  her  of  days  which  he  failed  to  work,  if  such  failure  was  willful 

I  on  his  part,  and  without  legal  excuse,  and  if  the  number  of  days 

f  lost  during  each  month  was  regularly  made  up  at  the  end  of  each 

\-  month,  and  agreed  to  by  defendant  as  correct  in  number. 

^  2.  Can  defendant  be  compelled  to  make  up  time  lost  on  account 

I  of  his  sickness? 

£  3.  Can  defendant  be  compelled  to  make  up  legal  holidays,  oc* 

,;  curring  during  the  twenty-six  working  days  of  each  month? 

4  4.  Can  the  defendant  be  compelled,  under  the  contract,  to  com* 

jr-  plete  nine  hundred  and  thirty-six  days'  work  after  the  expiration 

i;.  of  three  years,  no  reason  being  assigned  by  employer  or  employee 

for  the  failure  to  work  eighty-nine  and  one-fourth  days,  and 
defendant  having,  during  the  three  years,  regularly  tendered 
his  work,  except  on  the  days  missed? 

5.  Does  the  contract,  by  its  terms,  call  for  nine  hundred  and 
thirty-six  days'  work,  or  does  it  end  at  the  lapse  of  three  years 
from  its  commencement  if  no  desertion  has  taken  place? 
The  contract  which  we  are  to  construe  is  as  follows : 

"This  agreement,  entered  into  this day  of in  the 

year  of  our  Lord  — ,  by  and  between  Augusto  daSilva  Moreira, 
single,  of  age,  agent,  Portuguese,  resident  of  this  city,  acting 
duly  authorised  by  Abraham  Hoffnung,  married,  of  age,  Englishy 
merchant,  living  in  the  city  of  London,  as  agent  for  the  Board  of 
Immigration,  a  Bureau  of  the  Government  of  the  Elingdom  of 
Hawaii,  in  the  Island  of  St.  Michaels,  Azores,  as  shown  by  orig- 
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inal  power  of  attorney,  of  the  first  part,  and  the  party  whose 
name  Is  hereto  subacribedy  of  the  second  part. 

Witnessethy  That  whereas  the  party  of  the  second  part  is 
desirous  of  emigrating  to  the  Hawaiian  Islands,  there  to  be  em- 
ployed as  an  agricultural  laborer,  under  the  direction  of  the  said 
Board  of  Immigration :  Now,  therefore,  in  consideration  of  a 
passage  to  the  Hawaiian  Islands,  on  board  the  steamship  Hansa, 
and  a  further  undertaking  by  the  party  of  the  first  part  that  the 
6aid  Board  of  Immigration  will  pay,  or  cause  to  be  paid,  to  the 
party  of  the  second  part,  wages  at  the  rate  of  nine  dollars  per 
month,  with  board  and  lodging  for  himself  and  children  under 
twelve  years  of  age,  for  each  and  every  month  of  twenty-six 
days'  servicOi  faithfully  performed,  during  the  existence  of  this 
agreement  (a  day's  service  to  be  ten  hours  in  the  field  and  twelve 
hours  in  the  sugar  house);  such  wages  to  be  paid  at  the  end  of 
each  calendar  month,  reckoning  from  the  date  of  the  commence- 
ment of  such  service  after  arrival  at  Honolulu.  And  in  consid- 
eration of  a  further  undertaking  on  the  part  of  the  party  of  the 
first  party  to  secure  the  party  of  the  second  part  full  protection 
cinder  the  Hawaiian  law,  as  fully  as  the  same  is  enjoyed  by  the 
native  born  subjects  of  the  Kingdom,  and  likewise,  in  case  of 
sickness,  that  he  shall  be  supplied  with  proper  medical  attendance, 
and  that  the  said  children  shall  be  properly  instructed  in  the  pub- 
lic schools,  the  said  party  of  the  second  part  will  duly  and  faith- 
fully perform  such  lawful  and  proper  labor  as  he  may  be  directed 
to  perform  under  the  auspices  of  the  said  Board  of  Immigration, 
for  the  term  of  three  years,  counting  from  the  day  on  which  he 
shall  commence  such  service,  after  arrival  in  the  Kingdom  of 
Hawaii,  it  being  always  understood  that  the  contracted  party 
shall  not  work  on  Sundays  nor  on  any  holiday  recognized  by  the 
Government,  and  that  his  services  shall  not  be  transferred  with- 
out his  consent ;  and  the  party  of  the  first  part,  in  consideration 
of  the  agreement  hereinbefore  expressed,  as  being  entered  into 
by  the  party  of  the  second  part,  hereby  agrees  to  the  same,  and 
undertakes  that  the  said  Board  of  Immigration  will  pay,  or  cause 
to  be  paid,  the  wages  hereinbefore  set  forth,  and  will  keep  and 
perform,  or  cause  to  be  kept  and  performed,  all  the  other  stipula- 
tions hereinbefore  set  forth.    In  testimony  whereof,  etc." 
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By  the  Coubt. 

What  is  the  tenn  of  service  for  which  the  laborer  engaged  un- 
der this  contract?    Is  it  for  three  years,  i.  e.,  from  9th  of  Sep- 
tember,  1882,  to  9th  of  September,  1885?  or  is  it  for  thirty-six 
months  of  twenty-six  days  each,  in  ail  nine  hundred  and  thirty- 
six  days?    We  think  that  the  language  of  the  contract  sufficiently 
answers  this  question.     The  printed  translation  of  the  contract 
reads  that    <<the  said  party  of  the  second  part  will  duly  and 
faithfully  perform  such  lawful  and  proper  labor  as  he  may  be 
directed  to  perform,  under  the  auspices  of  the  Board  of  Immigra- 
tion for  and  during  the  space  of  three  years  next  succeeding  the 
date  of  the  commencement  of  such  service  after  arrival  in  the 
Hawaiian  Kingdom.'^    Another  and  more  literal  translation  of 
this  part  of  the  contract  appears  in  the  copy  quoted  in  full  in  the 
earlier  part  of  this  decision.    The  term  of  this  contract  then  is 
three  years,  commencing  from  the  day  on  which  the  laborer 
begins  to  work.  The  time  when  this  contract  ends  is  made  certain 
by  the  statement  when  the  term  is  to  begin.    Three  years  from  a 
given  date  would  expire  when  three  calendar  years  have  elapsed 
since  this  date.    This  is  the  rule  for  the  construction  of  teases  and 
all  other  contracts,  and  we  see  no  reason  why  it  should  not  apply 
to  a  labor  contract.     If  the  laborer  agreed  to  labor  during  all  the 
time  covered  by  a  term  of  three  years,  no  time  being  stated  when 
the  labor  was  to  begin,  and  it  appearing  by  the  whole  agreement 
that  the  contract  was  for  the  performance  of  three  years  of  labor 
of  312  days  each,  without  reference  to  the  time  over  which  this 
labor  was  to  be  spread,  our  decision  might  be  different    But  here 
the  laborer  has  not  so  agreed  in  terms.     He  agrees  to  labor  on 
such  working  days  as  will  occur  during  the  three  calendar  years 
succeeding  a  date  capable  of  being  made  certain,  i.  6.,  the  day  of 
his  beginning  his  service. 

Much  stress  is  laid  in  argument  upon  the  clause  that  the  Board 
of  Immigration  contracts  <'topay  wages  at  the  rate  of  nine  dol- 
lars per  month  with  board  and  lodging  for  hiniself  and  children 
under  twelve  years  of  age,  for  each  and  every  month  of  twenty- 
six  days'  service  faithfully  performed  during  the  existence  of 
this  agreement."  It  is  to  be  noticed,  that  this  language  (every 
month  of  twenty-six  days  of  faithful  service)  is  descriptive  of  the 
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term  for  which  nine  dollars  of  wages  is  to  be  paid  by  the  em- 
ployer, and  is  not  repeated  in  the  description  of  the  term  of  ser- 
vice contracted  for  by  the  laborer.  The  contract  further  says, 
<<  such  wages  to  be  paid  at  the  end  of  each  calendar  month 
reckoning  from  the  date  of  the  commencement  of  such  service 
after  arrival  in  Honolulu."  We  take  it  to  mean  that  there  shall 
be  at  the  end  of  each  calendar  month  a  settlement  made  with 
each  laborer.  Payment  of  wages  is  not  to  be  postponed.  Wages, 
however  small  in  amount,  are  not  to  be  suffered  to  be  in  arrears ; 
and  in  reckoning  the  amount  of  such  wages  to  be  thus  paid 
Bionthly,  twenty-six  days  of  labor  is  to  be  compensated  with  nine 
dollars,  and  any  less  number  of  days  with  a  proportionately  less 
amount  of  money.  This  secures  to  the  laborer  twelve  stated 
times  per  annum  when  his  employer  must  settle  with  him  and 
pay  him  whatever  wages  may  be  due.  We  think  it  would  be 
unwarrantable  to  transfer  the  language  employed  for  the  sole 
purpose  of  making  clear  the  amount  of  wages  to  be  paid,  and  the 
times  of  payment,  to  another  part  of  the  contract,  in  order  to 
define  the  quantum  of  labor  which  the  employee  is  to  fuUfil. 

It  is  argued  that  as  each  year  consists  of  three  hundred  and 
sixty-five  days,  from  which  deduct  fifty- two  Sundays,  813  days 
of  work  remain  upon  which  the  laborer  agrees  to  work,  and  there- 
fore a  year's  work  will  not  be  fuUfilled  unless  313  days  of  actual 
labor  have  been  executed.  But  a  day  is  but  a  subdivision  of  time, 
and  it  could  be  argued  with  equal  cogency  that  as  each  day  con- 
sists of  say  ten  working  hours,  therefore  a  day's  work  would  not 
be  performed  if  only  nine  and  a  half  hours'  work  was  fullfilled. 
An  hour  might  be  still  further  subdivided  into  minutes  and 
seconds,  and  each  delinquency  tacked  on  to  the  term.  But  we 
do  not  think  that  any  such  detailed  account  of  time  was  contem- 
plated by  the  contract.  The  laborer  is  bound  by  this  contract 
to  present  himself,  ready  to  perform  such  labor  m  he  may,  be 
directed,  during  twenty-six  working  days  of  each  month,  and  to 
work  ten  hours  a  day  in  the  field,  and  if  in  the  mill  twelve  hours, 
to  entitle  him  to  the  full  wages  of  nine  dollars,  unless  prevented 
by  sickness  or  other  valid  excuses.  We  think  that  it  was  con- 
templated when  the  contract  was  made  that  the  laborer,  as  a 
hiiman  being,  might  be  ill  at  some  time  during  the  continuance 
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of  the  contract    The  employer  engages  <<  to  supply  him  wffli 
proper  medical  attendance  in  case  of  sickness."    It  seems  to  be 
conceded  that  the  laborer  is  to  be  lodged  and  fed  daring  sickness* 
Whether  wages  are  to  be  paid  to  him  daring  sickness  is  not 
raised  in  this  case.    Bat  as  the  laborer  can  only  receive  nine  dd- 
lars  when  twenty-six  days  of  labor  have  been  performed,  we  pre- 
sume that  he  could  not  claim  wages  while  unable  to  work  on 
account  of  sickness.    But,  as  we  have  above  said,  when  the 
calendar  years  have  expired  which  end  the  term  contracted  for, 
the  days  lost  through  sickness  cannot  be  tacked  on  to  the  term  to 
be  worked  out  thereafter.    Cases  of  hardship  might  oocor  to  the 
employer  as  when,  as  suggested  by  counsel  for  plaintiff,  a  man 
might  contract  for  one  year's  service  upon  an  agreement  in  form 
similar  to  the  one  we  are  considering,  and  be  ill  eleven  and  a  half 
months.      But  it  would  be  a  case  of  greater  hardship  to  the 
laborer,  if,  after  such  a  long  illness,  he  would  have  to  work  an 
additional  year  after  his  contract  had  expired.     So  also  Sun- 
days and  holidays  recognized  by  the  Gk)vernment,  upon  which 
days  the  laborer  is  specially  exempted  from  labcn:,  and  conse- 
quently for  which  he  receives  no  wages,  are  not  to  t)e  taken  ac- 
count of  and  added  to  the  term  of  three  years,  and  afterwards 
discharged  in  labor.    If  this  could  be  done,  the  privilege  of  not 
working  on  those  special  days  would  amount  to  nothing  to  the 
laborer,  and,  so  far  as  he  was  concerned,  it  would  be  valueless  to 
have  this  exemption  mentioned  in  the  contract,  for  Sundays  and 
Government  holidays  stand  in  this  contract  on  the  same  footing; 
and  if  the  laborer  can  be  required  to  make  up  the  days  of  labor 
lost  to  the  employer  by  Sundays  and  holidays,  it  would  be  no 
privilege  to  the  laborer,  « 

This  leads  us  to  the  last  point  to  be  considered,  namely,  the 
penal  remedies  which  the  employer  has  under  our  laws  against 
the  laborer.  By  the  labor  laws  as  they  now  exist,  Sec.  1,419,  Com- 
piled Laws,  if  the  person  bound  to  service  willfully  absents  himself 
from  such  service  without  leave  from  his  master,  he  may  be  ap* 
prehended  by  the  warrant  of  a  police  or  district  Justice  and 
restored  to  his  master,  and  compelled  to  serve  the  remainder  of 
the  time  for  which  he  originally  contracted.  By  the  original  law 
(1859)  the  laborer  could  be  compelled  to  serve  not  to  exceed 
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double  the  time  of  his  absence.  The  Act  of  1882  only  authorizes 
a  sentence  to  make  up  the  tinae  lost  by  the  absence  of  the  laborer* 
By  Sec  1,420,  if  the  person  bound  to  service  refuses  to  serve 
when  ordered  by  the  ma^^istrate  to  do  so,  or  refuses  to  work  ac- 
cording to  his  contract,  he  may  be  committed  to  prison  to  remain 
at  hard  labor  until  he  consents  to  serve  according  tu  law.  If  he, 
after  having  returned  to  service  pursuant  to  a  magistrate's  order, 
again  willfully  absents  himself  without  leave,  he  is  liable  to  a  fine 
not  to  exceed  $5  fdr  the  first  offense,  and  not  to  exceed  $10  for 
every  subsequent  offense.  A  willful  absence,  we  suppose,  is  one 
without  sufficient  legal  excuse.  Now  if  the  laborer  is  unable, 
from  illness,  to  present  himself  for  work,  or  if  though  present  at 
the  place  of  labor  he  is,  from  illness,  unable  to  work,  he  is  not 
derelict,  his  absence  from  work  is  not  willful,  and  he  cannot  be 
compelled  to  make  up  the  time  of  absence  to  his  master.  If  the 
weather  be  such  that  it  would  be  detrimental  to  the  healtb  of  the 
laborer  to  work  out  of  doors,  or  so  that  it  would  not  be  profitable 
to  the  master  to  proceed  with  out-door  work,  his  absence  from 
work  would  not  be  willful,  and  though  he  receives  no  pay  for  the 
days  thus  lost,  he  cannot  be  compelled  by  the  Judgment  of  a 
magistrate  to  make  up  this  time. 

But  the  case  is  put  to  us  of  a  willful  absence  from  work  without 
leave  of  the  master,  for  which  no  arrest  is  made,  and  no  adjudi- 
cation of  a  magistrate  obtained  ;  but  the  servant  agrees  that  his 
absence  was  without  legal  excuse,  and  the  number  of  days  so  lost 
in  each  month  is  regularly  entered  up  at  the  end  of  each  month 
and  agreed  orally  by  the  servant  as  correct.  The  agreement  to 
make  up  this  lost  time  is  implied,  we  presume,  from  the  laborer's 
assent  that  the  number  of  days  lost  is  correct  in  number.  Can 
this  agreement  be  enforced  ?  We  think  not.  It  is  a  new  agree- 
ment. It  is  not  in  writing,  and  does  not  conform  to  the  statute 
in  other  respects.  By  virtue  of  this  new  oral  agreement  to  make 
up  lost  time  the  servant  is  not  compellable  by  the  magistrate  to 
serve.  The  written  contract  before  us  does  not  contain  such  a 
stipulation.  His  liability  to  service  must  flow,  if  at  all,  from  the 
original  contract.  We  are  of  the  opinion  that  if  a  laborer  who  has 
absented  himself  from  work  willfully  and  without  leave  returns 
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I  to  bis  master's  service,  and  no  notice  ia  takes  of  tt,  and  the 
er  does  not  obtain  an  adJudEcation  that  the  absence  was 
3ut  iegal  excuse  and  a  sentence  that  the  lost  time  must  be 
ed  out,  he  cannot,  after  the  contract  has  expired,  compel  tfao 
er  to  worl£  out  such  arrears.  The  master  must  be  considered 
w  as  having  waived  the  absences. 

becomes  necessary  to  review  former  decisions  of  tbisGDort 
h  are  cited  by  plaintiff's  counsel  as  decisive  of  this  case. 
e  are  Wood  vi.  Hookina,  S  Hawn.  102  (1869) ;  ITood  vt.  Afo, 
wn.  44S  (1878).  In  the  first  case  the  master  claimed  that  a 
ment  to  the  effect  that  the  servant  should  work  eight  months 
1  lime  was  not  satisfied  by  the  servant  continuing  in  hia 
er's  service  for  eight  months,  he  having  worked  only  US 
during  this  period,  and  not  the  full  score  of  208  days.  Bat 
iase  was  decided  against  the  master  on  the  ground  that  he 
on  his  part  failed  to  fulflU  the  contract  as  to  payment  of  wages. 
arks  of  the  majority  of  the  Court  that  the  Judgment  was  not 
tt,  though  it  Imposed  a  term  of  service  beyond  one  year  after 
md  of  the  original  term  of  service,  were  not  necessary  to  the 
lion  of  the  case,  and  must  be  treated  as  ohUer  dicta. 
le  second  case.  Here  the  servant  had  contracted  to  serve  five 
i,  but,  when  about  half  the  time  had  expired,  be  was  sen- 
id  for  a  crime  to  be  imprisoned  at  hard  labor  for  five  years, 
sentence  he  had  served,  and  his  master  claimed  his  ttervices 
lie  remainder  of  the  original  term  of  the  contract  under  the 
IS  it  then  stood  which  authorized  a  magistrate,  if  the  person 
d  to  service  had  willfully  absented  himself  from  such  service, 
ipose  an  additional  term  of  labor  not  exceeding  double  the 
of  absence,  but  such  additional  term  of  service  shall  not  ex- 
beyond  one  year  after  the  original  term  of  service.  The 
rity  of  the  Court  held  that  the  lapse  of  time  during  the  im- 
nment  was  not  a  bar  to  the  penal  enforcement  of  the  contract 
result  from  the  servant's  own  act.  Much  of  the  reasoning  of 
najority  of  the  Court  is  against  the  view  taken  by  ns  in  the 
betore  us.  But  that  case  was  upon  the  construction  of  a 
ite  now  repealed,  the  latter  part  of  Sec.  1,419  of  the  Civil 
:,  which  authorized  the  imposing  of  an  additional  term  of  ser- 
in case   the  original  term  had  not  been  fulfilled  by  the  se^ 
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vant  That  qaestion  does  not  arise  in  the  case  before  us.  Here 
we  are  to  construe  the  contract  itself ,  not  the  statute  which  is 
invoked  in  its  aid.  • 

Thejudgment  of  the  lower  Court  ordering  the  defendant  back 
to  plaintiflf's  service  is  reversed,  and  Judgment  is  now  ordered  for 
the  defendant. 

F.  M.  Hatch,  for  plaintiff. 

P.  Neumann,  for  defendant. 

Honolulu,  December  24,  1885. 


.i 


A2\ 


% 


W.  C.  PARKE,  et  oL  Assignees  of  Aiau,  vs.  LAU  NG. 


Appeal  from  Decibiok  of  MoGuiiLY,  J. 
Jakuaby  Term,  1886. 

JxTDD,  C.  J.;  McCuLLY  and  Pbbston,  J  J. 

A  conveyance  made  in  May,  1884,  by  a  party  who  was  declared  a 
bankrupt  in  February,  1885,  held  to  be  in  fraud  of  creditors,  and 
set  aside,  there  being  strong  evidence  that  the  grantee  was  aware 
of  the  insolvency  of  the  grantor  at  the  date  of  the  conveyance. 

Decree  af&rmed. 

Opinion  of  the  FuiiL  Court. 

We  have  carefully  reviewed  the  testimony  in  this  case,  and 
are  of  the  opinion  that  the  Judgment  and  decree  of  Mr.  Justice 
McCully,  appealed  from,  should  be  suHtained. 

We  think  it  proper  to  refer  to  the  admission  of  defendant  that 
he  knew  of  the  debt  of  Aiau  to  W.  P.  Akau,  and  of  the  mort- 
gage to  secure  it,  at  the  time  he  took  the  deed  in  question.  As 
this  mortgage  was  given  for  a  debt  overdue,  and  expressly  stated 
in  the  mortgage  to  be  in  consideration  of  the  forbearance  of  the 
company,  which  W.  P.  Akau  represented,  to  demand  and  sue 
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the  debt,  It  furnishes  stnHig  evidence  thAt  defendut 
re  of  the  insolvency  of  Aiau  at  tliat  time, 
icree  is  affirmed  with  costs. 

fVhiting,  for  plainti^. 

Cattle  and  H.  E.  Avery,  for  defeadant, 
ulu,  January  23,  1886. 

DBcraiON  OF  McCui.LY,  J.,  Appbalbd  fboh. 

s  a  bill  In  equity  relating  to  the  conveyance  of  certain 
I  properties  by  Aiau  to  the  defendant,  which  is  alleged 
fraud  of  creditors. 

Kinveyance  was  made  May  18,  1884.  Aiaa  went  into 
toy  February  20,  1885,  and  has  since  deceased.  The  de- 
was  his  brother.  It  Is  to  be  determined  whether  the 
on  is  fraudulent  and  void,  within  the  terms  of  Seetioo 
leCivilCode,  as  amended  in  1882:  "Every  assignment, 
ace  or  transfer  of  his  property  by  him,  after  he  shall 
tome  insolvent  or  committed  an  act  of  banlcruptcy,  except 
)  a  good  consideration  (2)  to  a  bona  fide  purchaser,  (8) 
no  reasonable  cause  to  believe  him  to  be  insolvent  or 
t,  shall  be  void." 

eading  Hawaiian  case  upon  the  statute  then  existing,  In 
le  words  as  the  above,  except  in  the  third  particular, 
>rovided  for  "notice"  of  the  lns(dveney,  instead  of 
Eible  cause  to  believe,"  ie  FaUon  vt.  Babtnton,  2  Uawn. 
be  question  in  that  case  was  tlie  validity  of  a  mortgage 
ae  days  before  Turtoa  was  declared  bankrupt  Respecting 
ms  failure,  bankrupt  and  ingolvent,  the  Court  say: 
ever  any  person  owing  debts  to  the  amoont  of  t2,000 
use  or  fail  to  make  payment  of  hia  Just  demands  for  tan 
;r  the  same  shall  have  matured  and  been  presented  for 
i  to  him  or  to  faU  agent,  he  has  ftxUed,  within  the 
:  of  the  bankrupt  law,  so  that  he  may,  upon  petition, 
ired  bankrupt  If  his  f^lure  results  from  his  not 
the  means  to  pay  his  debts,  he  is  then  iaaotvent,  bat 
erupt  until  so  declared  by  competent  anth(»ity.  Aperaoo 
insolvent  for  any  length  of   time  and  yet  not  bankiopt, 
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within  the  meaning  of  the  statute,  and  so  a  person  may  be  de- 
clared bankrupt  who  is  not,  in  fact,  insolvent" 

To  invalidate  this  deed  it  must  first  appear  that  Aiau  was,  on 
the  16th  of  May,  1884,  « insolvent,"  that  is,  not  having  the  means 
to  pay  his  debts.  On  the  20th  of  February,  1885,  when  he  was 
adjudged  a  bankrupt,  it  appears  by  the  schedules  of  his  assets 
and  liabilities  that  he  was  also  insolvent.  His  whole  estate  will 
not  solve  his  debts.  Was  he  insolvent  May  16th,  nine  months 
previously  ?  The  evidence  offered  on  this  point  is,  first,  a  state- 
ment made  up  from  the  books  of  Aiau  by  a  Chinese  accountant 
and  translated  by  the  Court  interpreter,  as  of  May  16th,  by  which 
.  his  assets  are  made  $7,445,  plus  $3,159  of  poor  accounts,  as  per  a 
statement  of  Aiau's  without  particulars.  The  evidence  of  C. 
Monting,  afterwards  given,  shows  that  his  debts  were  practically 
worth  nothing.  Out  of  $2,000  he  was  able  to  collect  not  a  dollar. 
His  liabilities  are  stated  at  $23,802.  The  real  estate  does  not 
appear  in  the  statement  from  the  IXK)ks.  Mr.  Castle  testifies  that 
there  was  a  mortgage  due  of  $10,000  on  his  rice  plantation.  The 
plantation  sold  for  $14,000  by  the  mortgagee  after  entry. 

The  assignment  of  the  leaseholds,  which  is  the  deed  under  con- 
sideration, is  for  $700,  recited  to  be  an  indebtedness  of  the  grantor 
to  the  grantee,  and  $1,050  in  cash.  They  are  subject  to  mort- 
gage. The  defendant  claims  that  what  is  paid  is  a  full  considera- 
tion. 8o,  taking  the  excess  of  the  value  of  the  several  properties 
of  Aiau  above  mortgages,  and  adding  to  the  assets,  as  per  the 
books,  there  is  left  yet  a  clear  insufficiency  or  insolvency.  There 
also  arises  an  inference  from  the  condition  of  his  affairs  nine 
months  later,  unless  explained  by  proofs  of  recent  losses,  that  the 
insolvent  condition  preceded  the  16th  of  May. 

The  testimony  of  I*u  Chong,  of  the  firm  of  Wing  Wo  Tai,  that 
in  dealing  with  Aiau  his  accounts  were  increasingly  difficult  of 
collection,  and  were  not  paid  up,  is  confirmatory  of  the  allegation 
of  insolvency,  though  I  would  not  find  this  as  a  fact  solely  on 
evidence  of  a  slowness  to  pay  debts.  On  the  whole  testimony,  I 
find  that  Aiau  was  insolvent  at  the  date  of  the  execution  of  the 
deed. 

Bespecting  defendant's  reason  to  believe  that  he  was  dealing 
with  an  insolvent,  tl^e  circumstance  that  he  was  his  brother  goes 
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ethlng ;  but  it  !8  more  Important  that  he  was  In  hia 
as  manager  of  Alau's  rice  plantation  for  seven  years  prior 
de  (if  it  by  the  mortgagee. 

long  gives  circumatantial  accounts  of  conversations  with' 
at  at  Alati'a  place  of   business,  in  trying  to  make  collec> 

which  defendant  said  that  times  were  hard ;  that  Alaa 
irred  large  expenses  in  maintaining  a  polygamous  family, 
;  he  had  no  money.  Defendant  denies  the  conversatioiL 
imony  of  Lu  Chong  seems  to  me  to  be  preferred  in  this 
I  do  not  regard  the  circumstance  of  the  all'eg^  balaocs 
I  due  defendant,  accumulated  in  Alan's  hands,  as  of  itmU 
nt 

t  view  of  the  business  connection  and  his  opportunities 
ring  the  condition  of  Alau's  affairs,  I  think  the  defendant 
sable  with  knowledge, 
ircumstances  uf  the  sale,  as  testified  by   Mr.  Ward,  the 

who  drew  the  conveyance,  give  me  an  impression  that 
lea  were  making  a  case.  They  made  some  ostentation  of 
:  a  bag  of  coin,  which  they  said  contained  $1,050,  and 
le  defendant  held  up,  saying  it  was  all  right,  but  declined 
rd's  su^estion  that  It  be  counted  and  delivered.  No 
n  be  found  In  Aiau's  books  to  the  amount  said  to  he  due 
ndant. 

ipon  every  ground  I  find  the  conveyance  in  qaeetlon  (o 
,ud  of  creditors,  and  therefore  void, 
sign  a  decree  In  accordance  with  this  result. 
.  Whiting,  for  plaintiffs. 

OafUe,  for  defendants, 
ulu,  November  18,  1886. 
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Appbaii  fbom  Decision  of  McCully,  J. 
January  Term,  1886. 

JUDDy  C,  J,  ;  MCCULLY  AND  Preston,  JJ* 

"Where  there  Is  a  conveyance  to  hushand  and  wife :  on  the  death  of 
the  wife,  the  entire  estate  vests  in  the  husband. 

JPaahana  vs.  Bila^  3  Hawn.,  725,  approved. 

« 

The  title  of  tenants  in  common  must  be  conceded  and  at  rest  between 
them,  or  the  Court  has  no  Jurisdiction  to  partition  the  estate. 

Opinion  op  the  Court,  by  Judd,  C.  J, 

This  is  a  bill  for  partition  of  certain  real  estate  granted  to  one 
Kalaweha  by  Royal  Patent  No,  1512. 

The  bill  alleges  that  the  premises  were  conveyed  by  Puuheana, 
the  widow  of  said  Nalaweha,  to  defendant,  Lio,  and  Kamakaluhi, 
his  wife,  and  claims  that  Kamakaluhi  having  died  intostate,  in 
1883,  her  estate  in  the  land  descended  one-half  to  her  father,  the 
plaintiff,  Wailehua,  and  one- half  to  her  husband,  Lia 

The  defendant  demurs,  on  the  ground  that  as  the  conyeyance 
from  Puuheana  was  to  Lio  and  Kamakaluhi,  who  were  husband 
and  wife,  on  the  death  of  Kamakaluhi  the  entire  estate  vested 
in  Lio,  the  survivor. 

This  principle,  controlling  conveyances  to  husband  and  wife, 
was  settled  by  this  Court  in  the  case  of  Paahana  cs.  Bilay  3 
Hawn.  725  (1876)i     We  see  no  reason  for  reversing  it  now. 

Moreover,  the  title  of  the  plaintiff  being  disputed  to  this  land, 
it  is  not  a  proper  subject  of  partition.  The  title  of  the  tenants  in 
common  must  be  conceded  and  be  at  rest  between  them,  or  the 
Court  has  no  Jurisdiction  to  proceed  to  partition  the  estate.  It 
would  have  been  competent  for  defendant  to  have  answered  that 
the  title  of  plaintiff  was  disputed,  and  this  would  have  warranted 
the  Court's  dismissal  of  the  bill  without  further  discussion. 

The  bill  is  dismissed. 

JIf.  Thompson,  for  plaintiff. 

W.  B.  Castle  and  H.  E.  Avery ,  for  defendant. 

Honolulu,  January  23,  1886. 
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P.  K.  HIPA  vs.  G.  H.  LUCE,  Tax  Collector. 

Mandamus. 

Januaby  Term,  1886. 

JxjDD,  C.  J. ;  McCuLiiY  and  Pbestoit,  JJ. 

Plaintiffi  being  exempt  from  personal  taxes  by  reason  of  his  member- 
ship ki  a  military  company,  demanded  of  the  defendant,  as  Tax 
Collector,  a  certificate  bearing  the  words  ''qualified  to  vote,'* 
without  which  his  vote  at  election  for  members  of  the  Legisiatura 
would  not  be  received ;  defendant's  answer  was  that,  in  aeeord- 
auce  with  custom,  he  had  given  the  certificate,  with  those  of  the 
other  members  of  the  company,  to  the  captain  thereof. 

On  a  petition  for  a  writ  of  mandamus  against  the  Tax  Collector,  held 
that  plaintifiC  was  entitled  to  personally  receive  his  certificate,  and 
that  the  Tax  Collector,  having  made  the  captain  of  the  company 
his  agent  to  deliver  the  certificate,  was  responsible  for  his  neglecU 

Writ  issued. 

This  is  a  petition  for  a  writ  of  mandamas.  It  alleges  as  fol- 
lows: 

<•  1.  That  he  (petitioner)  is  a  member  of  the  volunteer  military 
company  or  organization  Icnown  as  <  The  Queen's  Own,'  and  was 
a  member  of  said  company  on  July  1st,  1885. 

«  2.  That  he  is  of  legal  age,  and  entitled  to  vote  for  representa- 
tives in  the  Legislative  Assembly  of  the  Kingdom,  and  that,  by 
reason  of  his  membership  of  the  said  volunteer  military  organiza- 
tion or  company,  he  is  by  law  exempt  from  the  personal  taxes  as- 
sessed by  the  Qovernment 

<<3.  That  he  is  entitled  to  a  certificate  from  the  above-named 
George  H.  Luce,  Tax  Collector  of  Honolulu,  in  the  nature  of  a 
receipt  for  personal  taxes,  bearing  the  words  <  Kupono  i  ke  koho 
balota,'  or  <  Qualified  to  vote.'      ^ 

<(  4.  That  the  fact  of  petitioner's  membership  of  said  ^Queen'a 
Own'  military  organization  is  well  known  to  the  said  Qeorge  H. 

Luce,  Tax  Collector  as  aforesaid }  that  he  has  requested  the  said 

« 

G.  H.  Luce  to  Issue  to  him  (your  petitioner)  the  said  certificate  ia 
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the  nature  of  a  receipt  for  personal  taxes  as  i^foresaid,  and  that 
the  said  George  H.  Luce^  Tax  Collector,  wholly  refused  and 
neglected,  and  still  refuses  and  neglects  to  deliver  the  same  unto 
your  petitioner,  contrary  to  the  laws  of  this  Kingdom  and  in  vio- 
lation of  the  duties  of  his  office  as  such  Tax  Collector. 

"  Wherefore,  the  premises  considered,  your  petitioner  humhly 
prays  that  an  order  or  writ  of  mandamus  be  issued  out  of  and  by 
this  Honorable  Court  to  the  said  George  H.  Luce,  Tax  Collector  of 
Honolulu,  by  which  he  shall  be  directed  to  deliver  unto  your 
petitioner  the  certificate  in  the  nature  of  a  receipt  for  his  personal 
taxes  for  the  year  1885,  bearing  the  words  <  Kupono  i  ke  Icoho 
balota,'  or  <  Qualified  to  vote.'  That  the  said  George  H.  Luce  be 
adjudged  to  pay  all  costs  herein. 

«« And  petitioner  will  ever  humbly  pray." 

The  answer  of  the  respondent  is  as  follows : 

"  Now  comes  George  H.  Luce,  respondent  herein,  and  making 
return  to  the  writ  of  mandate  heretofore  issued  by  this  Honorable 
Court  Ia  this  matter,  respectfully  shows  :  That  the  respondent  is 
the  Tax  Collector  for  the  District  of  Honolulu  :  That  heretofore, 
to  wit,  on  or  about  the  first  day  of  November,  respondent  received 
from  the  tax  assessors  of  the  aforesaid  district  a  list  of  names  of 
persons  who  were  by  law  exempt  from  paying  taxes,  and  there- 
fore made  out  and  signed  tax  receipts  for  the  persons  in  said  list 
named : 

<<  That  the  persons  so  named  in  said  list,  respondent  is  informed 
and  believes,  were  members  of  various  fire  companies  and  mili- 
tary companies  in  Honolulu,  and  were  and  are  personally  un- 
known to  respondent : 

That  therefore,  and  in  accordance  with  the  usage  and  custom 
heretofore  existing,  and  for  the  purpose  of  preventing  persons 
who  were  not  entitled  thereto  from  obtaining  any  of  said  certifi- 
cates, and  for  the  purpose  of  delivering  them  to  those  who  were 
thereto  entitled,  said  certificates  were  delivered  to  the  foreman 
of  Biiid  fire  companies,  and  to  the  captains  of  the  said  military 
companies  respectively,  for  distribution  to  the  members  of  the 
Bame: 

<<  That  among  other  certificates,  that  of  P.  K.  Hlpa,  the  peti- 
65 
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tioner  herein,  was  delivered  to  one  W.  F.  O'Connor,  captain  of 
the  'Queen's  Own'  company  (the  company  mentioned  in  the  said 
Hipa's  petition);  that  on  yesterday,  the  22d  day  of  January, 
1886,  the  petitioner  demanded  of  respondent  his  certificate,  and 
was  informed  by  respondent  that  the  same  had  been  delivered 
to  the  captain  of  his  company  to  be  handed  to  him,  and  would  be 
given  to  him  on  application  to  said  captain.  That  having  issued 
said  certificate  as  aforesaid,  the  respondent  believed,  and  now  l»e- 
lieves,  that  he  was  and  is  not  authorized  to  issue  another  certifi- 
cate for  the  same  person  without  any  proof  being  made  of  the  loss 
of  the  original  certificate." 

Opinion  by  Judd,  C.  J. 

In  order  to  entitle  a  petitioner  to  a  writ  of  mandamus,  it  must 
appear  that  the  respondent  is  clothed  with  some  legal  duty. 
The  object  of  the  writ  now  sued  for  is  to  obtain  a  tax  receipt  im- 
pressed with  the  words  ''Qualified  to  vote,"  the  production  of 
which  at  the  polls  at  the  coming  general  election  for  representa- 
tives of  the  people  is  one  of  the  essentials  to  enable  the  petitioner 
to  cast  his  vote.  Section  10  of  the  Act  of  1868  (Compiled  Laws^ 
p.  224-5)  clothes  this  respondent,  as  Tax  Collector  for  the  District 
of  Honolulu,  with  the  duty  of  filling  out  and  delivering  to  every 
person  entitled  to  vote  a  tax  receipt  so  impressed.  The  qualifica- 
tions of  the  petitioner  to  vote  are  not  questioned  by  the  answer. 
But  the  respondent  avers  that  he  has  made  out  and  delivered  the 
petitioner's  tax  receipt  to  the  commanding  officer  of  the  volunteer 
corps,  '*  The  Queen's  Own,"  of  which  petitioner  is  an  enrolled 
member.  Is  this  a  discharge  of  his  duty  in  this  respect  ?  I  think 
not.  From  the  tenor  of  the  answer  it  would  appear  that  for  con- 
venience, or  to  ensure  identification  of  the  individuals  in  the 
volunteer  corps,  the  respondent  made  the  captain  of  the  corps  his 
agent  to  deliver  the  receipt  to  petitioner.  This  the  agent  has  not 
done,  though  the  receipt  was  filled  out  ready  for  delivery  on 
or  soon  after  the  first  day  of  November  last.  The  principal  is 
responsible  for  the  acts  of  his  agent,  and  is  answerable  tor  his 
neglect  to  deliver  the  receipt.  He  cannot  in  this  way  evade  the 
express  duty  which  the  law  explicitly  casts  upon  him,  and  upon 
him  alone.     The  agent  is  presumably  under  the  control  of  his 
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principal,  and  I  cannot  anticipate  that  respondent  will  have  any 
difficulty  in  revoking  the  agency  and  recovering  the  receipt. 

I  deem  the  cause  shown  to  be  insufficient,  and  think  that  a 
peremptory  mandate  should  issue  to  the  respondent  that  he  de- 
liver the  tax  receipt  in  question  to  petitioner  on  or  before  12 
o'clock  m.  on  Tuesday,  the  26th  instant,  and  pay  the  costs  of  these 
proceedings. 

« 

•  Concurring  Opinion  of  McCully,  J. 

Everything  governing  the  decision  of  this  case  is  to  be  found 
plainly  expressed  in  our  statutes. 

By  Section  10  of  the  Act  of  1868,  regulating  ", Qualifications  of 
Electors,"  found  at  page  222  of  the  Compiled  Laws,  it  is  made 
the  duty  of  every  tax  collector,  upon  receiving  the  payment  of 
the  taxes  from  any  person  who  is  qualified  to  vote,  to  fill  out  and 
deliver  to  every  such  person  a  tax  receipt  bearing  the  words 
"Qualified  to  vote." 

The  petitioner,  as  a  yolunteer  soldier,  actually  enrolled  and 
doing  duty,  is  exempt  from  the  payment  of  one  description  of  taxes, 
viz.,  personal  taxes,  by  Section  67  of  the  Tax  Law,  page  131, 
Compiled  Laws.  This  exemption  must  be  taken  as  a  privilege  in 
respect  to  the  liability  of  payment  in  consideration  of  certain 
gratuitous  public  service,  and  therefore  it  is  not  to  be  held  that  it 
is  accompanied  by  disfranchisement  in  the  cases  where  the  party 
has  no  property  tax  to  pay,  and  so  obtains  no  receipt  for  the  pay- 
ment of  tiixes.  The  statute  provides  for  a  sworn  list  to  be  pre- 
sented to  the  assessor  by  the  commanding  officers  of  the  com- 
panies of  the  persons  entitled  to  such  exemption.  Then,  in  words 
of  the  statute  first  cited,  the  tax  collector  must  deliver  to  every 
such  person  one  of  the  tax  receipts  so  impressed. 

The  return  of  the  respondent,  which  is  not  traversed,  is  that 
he  has  issued  such  tax  rec^pt,  delivering  it  with  those  belonging 
to  the  other  members  of  the  company  to  the  captain.  It  is  plain 
that  this  is  not  the  delivery  required  by  the  statute,  which  is  a 
delivery  singulariter^  to  "every  such  person,"  to  each  person 
man  by  man.  The  return  states  that  the  delivery  in  a  block  was 
made  for  convenience,  and  in  accordance  with  previous  usage. 
Certainly  neither  of  these  affect  the  force  of  the  statute.    It  must 
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be  considered  that  the  tax  collector  made  the  company  captain 
his  agent.     He  i8  not  exempted  from  any  responsibility  or  lia- 
bility  by  delegation  of  his  duly  to  another.     He  is  by  the  law  to 
deliver  the  certificate  to  the  person  entitled  to  the  franchise. 
I  concur  in  the  order  made  by  the  Court. 

Concurring  Opinion  of  Prbston,  J, 

It  is  conceded  by  the  return  to  the  writ  of  mandamus  that  the 
applicant  is  an  elector,  and  entitled  to  vote  at  elections  for  repre- 
sentatives to  the  Legislative  Assembly.  The  tax  collector  says 
be  has  given  the  applicant's  certificate  to  the  captain  of  the 
"  Queen's  Own,"  the  corps  of  which  the  applicant  is  a  member. 
And  it  is  contended  by  the  Attorney-General  on  behalf  of  the 
respondent  that  this  is  according  to  usage  and  a  compliance  with 
the  law. 

I  cannot  agree  with  this  contention.  The  law  casts  the  duty 
upon  the  tax  collector  to  give  the  certificate  to  the  voter  entitled 
thereto,  and  it  seems  to  me  the  respondent  cannot  relieve  himself 
of  the  responsibility  by  delivering  the  certificate  to  a  third  person. 
If  he  does  so  deliver  it,  I  agree  that  such  person  is  the  respond- 
ent's agent,  and  that  he  has  control  over  such  agent.  If  it  be 
true  that  the  respondent  does  not  know  the  elector  personally,  it 
is  his  duty  to  take  proper  means  to  have  him  identified  and  then 
deliver  to  him  the  certificate. 

The  question  as  to  how  the  respondent  is  to  obtain  the  certifi- 
cate is  not  for  this  Court  to  consider ;  he  must  deliver  a  certificate 
to  the  applicant  according  to  law. 

I  therefore  agree  with  the  Chief  Justice  and  my  brother 
McCuUy,  that  a  peremptory  writ  of  mandamus  should  issue. 

W,  R.  Castlef  for  applicant. 

P.  Neumann^  Attorney-General,  for  respondent. 

Honolulu,  January  25,  1886. 
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KELA  (w)  et  al.  vs.  PAHTJILIMA. 

Exceptions  to  Rulings  of  Judd,  C.  J. 

Januaby  Tbbm,  1886. 

Judd,  C.  J.;  McCully  and  Preston^  JJ. 

Defendant  bought  land  from  one  in  possession,  but  the  grantor  had 
no  title;  subsequently  plaintiff's  acquired  title  by  inheritance  and 
purchase;  defendant,  having  built  a  house  on  the  land,  claimed 
an  equitable  estoppel  in  his  favor  against  plaintiffs. 

Held,  that  defendant  acquired  no  title  by  the  deed  from  his  vendor, 
and  that  the  plea  of  estoppel  failed  entirely. 

Plaintiffs'  delay  in  claiming  their  rights  held  not  to  amount  to  laches, 
the  statute  of  limitations  not  having  fully  run. 

Kamohai  V8.  Kahele,  3  Hawn.  533,  distinguished. 
Exceptions  overruled. 

Opinion  of  the  Court,  by  McCully,  J. 

Action  of  ejectment  tried  at  the  last  October  Term. 

The  defendant  excepts  to  the  refusal  of  the  Court  to  give  the 
following  instruction : 

(1.)  If  the  jury  find  that  the  plaintiffs,  by  their  silence  in 
regard  to  their  rights  in  the  land,  allowed  or  led  the  defendant 
into  dealing  with  the  apparent  owner,  Pahuai,  improving  the 
land  with  his  (Pahuai's)  consent,  and  finally  acquiring  a  supposed 
title  therein  by  purchase,  the  defendant's  title  therein  is  secure. 

(2.)  If  a  person  having  a  claim  in  premises  that  are  in  pos- 
session of  another,  under  license  of  a  third  party,  supposed  by 
the  one  in  possession  to  have  a  good  title,  sees  the  one  in  pos* 
session  making  valuable  improvements,  without  protest  or  any 
kind  of  notice  or  objection,  and  the  other  goes  on  making  im- 
provements, and  finally  purchases  the  premises  from  the  third 
party,  the  claimant  is  estopped. 

The  slate  of  facts,  so  far  as  is  necessary  to  be  known,  as  gath- 
ered from  the  evidence  sent  up  with  the  bill  of  exceptions,  is  aa 
follows :    Kauakahi,  the  patentee  of  the  premises  in  question, 
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died  in  1867,  leaving  a,  son  and  only  child  named  Poeakua,  who 
remained  on  the  premises,  and  died,  between  six  and  nine  years 
ago,  intestate  and  without  issue.     One  Pahuai,  Avho  had  land  ad- 
Joining^  would  seem  to   have    had   some   use  and*  occupation  of 
these  premises.     (There  is  testimony  that  Kauakahi  had  executed 
a  will  In. which  Pahuai  was  made   the  devisee  of   one-half  his 
land,  but  that  this  will  was  by  chance  partly  burnt,  and  was  re- 
fused  probate   when   offered  to  the  Probate  Court.)    Pahullima, 
the  defendant,  testifies  for  himself,  saying :    (<  Pahuai  and  I  have 
been  in  possession  of  the  land  since  Kaualsahi's  death,  except  of 
the  part  occupied   by  his  widow.     Pahuai  held  the  land  under  a 
will  of  Kauakahi,  and  gave  Kipola  the  eastern  part  and  one  loi, 
and  him  the  rest.     The   will   was  never  proved.     It  was  burnt, 
with  the  exception  of  a^^rtion,  before  Kauakahi  died.     I  took 
a  bill  of  sale  of  the  land  from  Pahuai  in  1880,  paying  $5  for  it 
In  1870  I   built  a  house  on  the  land,  with  Pahuai's  consent.    I 
built  the  house   because   Pahuai  said  the  land  would  go  to  my 
wife,   who   was  his  grandchild.     This  house  cost  about  $200, 
beside  the  carpenter  work,  which  I  did  myself*     In  1882  I  placed 
another  house  on  the  land.     Bought  the  house   for  $80.     It  cost 
about  $25  to  haul  it  and  $25  to  fix  it  up.     I  know  the  plaiatlSfd. 
I  came  from   Waimea  in  1859,  and  married  my  wife  the  same 
year.     The  plaintiffs  were  then  living  at  Waialua,  where  I  was 
teaching  school,  and  have  been  ever  since.     I  often  have  seen 
them  passing  along  the  road  at  Waipouli,  in  front  of  the  disputed 
f:'  premises.     Previous  to  probate  proceedings,  the  plaintiffs  never 

I- 

^1  made  any  claim,  so  far  as  I  know,  on  Pahuai  for  any  interest  in 

'^'  the  land ;  they  made  none  ou  me.     They  made  no  protest  or  ob- 

l*  jection  to  the  houses  I  placed  on«the  laud,  nor  informed  me  that 

^  they  had  any  interest  in  the  land." 

f  The  plaintiff,  on  the  death  of  the  son  of  the  patentee,  without 

ir  issue,  became  a  collateral  heir  to  a  small  share,  and  has  purchased 

^;  sundry  other  shares.     She  does  not  claim  the   whole  property. 

f  The  verdict  of  the  jury  in  her  favor  is  for  two-thirds,  reserving 

li  the  right  to  the  defendant  to  move  off  the  house  which  he  moved 

'f  .  on  to  the  premises. 

The  sole  question  is,  whether,  under  these  circunLStances,^  the 
plaintiff  is  estopped  from  setting  up  her  legal  title. 
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KELA  vs.  PAH0ILIMA. 

The  defendant's  c-ouo.sel  eltea  from  BIgelow  on  I 
et  seq.;  Story's  Eq.  Jur.,  §  1520;  Kalaeokekoi  i 
Hawn,,  47  ;  Kamohai  vs.  Kahete,  8  HawD.,  533  ;  2  P< 
|g  808,  809,  812,  818,821. 

The  plainlifT's  counijel  citea  Wood  on  Limitation  ^ 
126  ;  2  Pom.  Eq.  Jur.,  ^  806,  807,  et  aeq.,-  Boggs  vs. 
ing  Co.,  14  Cal.  279. 

In  part,  it  \n  seen,  tliey  refer  to  the  same  autho 
the  whole  we  find  no  inconaisteiicy  in  the  result. 

The  doctrine  of  equitiible  entoppel,  in  respect  to 
thus  stated  by  Mr,  Justlfe  Field  in  Boggn  vs.  Mercet, 
14  Cat,,  and  cited,  with  other  cases,  in  2  PomiToy'.-i '. 
prudence,  269.  <>ln  order  to  estop  a  party,  by  his 
tni^sioDS  or  declnnttions,  the  following  are  essentia 
It  must  appear  (i)  that  the  party  making  hisadin 
declaration  or  conduct,  was  apprised  of  the  true  stat 
title.  (2)  That  he  ninde  the  admission  with  the  expi 
to  deceive,  or  with  such  careless  or  culpable  neg 
amount  to  constructive  /raud.  (3)  That  the  other  t 
only  destitute  of  all  liuowledge  of  the  true  state  of 
of  all  means  of  acquiring  such  linowledge.  (4)  That 
rectly  upon  such  admissions,  and  will  be  injured  by 
truth  to  be.diflproved." 

Talce  this  citation  from  the  brief  for  defendant. 
Estoppel,  479,  dt^fines  estoppel  generally:  "When 
words  or  conduct  willfully  causes  another  to  believe  I 
of  a  certain  btate  of  things,  aitd  induces  him  to 
belief  so  as  to  alter  his  previous  position  j  the  fo 
«luded  from  averring  against  the  latter  a  different  stj 
as  existing  at  the  same  time." 

The  counsel  for  the  defendant  in  this  case  seems  to 
the  defendant,  in  buying  from  another  occupant  of  th< 
in  a  measure  built  up  some  title  better  than  he  had 
if  he  "oupposed"  he  was  tmying  something,  he  i 
sidered  to  have  contributed  some  validiiy  to  that  v 
DO  value  in  the  hands  of  the  first  parly.  Tlii-j  is  op 
principles  that  no  oue  can  give  a  title  which  he  doe: 
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und  thnt  a  purchaser  is  bound  to  examiue  the  title,  and  gains 
nothing  by  buying  in  willful  ignorance. 

Comparing  the  fact^  given  even  in  the  defendant's  testimony 
with  the  law,  as  cited  above,  the  plea  of  equitable  estoppel  fails 
entirely.  The  defendant  had  every  opportunity  to  know  that  Pa- 
huai,  of  whom  he  bought,  had  no  title  to  the  land.  The  piaintiiT 
does  not  appear  to  have  done  anything  to  induce  him  to  act  on  a 
different  state  of  things,  and  the  delay  of  plaintiff  to  claim  her 
rights  does  not  in  this  case  seem  to  amount  to  laches  beyond  what 
is  allowed  by  the  Jury  in  their  verdict  giving  defendant  tne  right 
to  remove  the  house  built  on  the  land  since  the  plaintiff's  title 
accrued,  and  personally  with  her  knowledge  of  the  trespass. 

In  Kamohai  vs.  Kahele^  the  substantial  issue  before  the  Court 
was  as  to  a  certain  royal  land  patent  being  fraudulent,  and  the 
remark  that,  under  the  circumstances  of  that  case,  the  plaintiff 
was  in  any  view  of  the  facts  chargeable  with  laches,  recognized 
the  doctrine  that  where  the  party  prosecuting  an  equitable  tide 
is  shown  to  have  been  guilty  of  gross  laches  in  prosecuting  it, 
and  long  and  unreasonable  acquiescence  in  the  assertion' of  ad- 
verse rights,  he  would  be  barred  in  equity,  although  the  statute 
of  limitations  barring  the  assertion  of  a  legal  title  had  not  fully 
run.  In  this  the  Court  followed  Kalakaua  vs.  Keaweamahi,  i 
Hawn.  577. 

But  this  doctrine  does  not  apply  to  the  case  at  bar,  in  which 
the  holder  of  the  legal  title  is  sought  to  be  estopped  by  his  mere 
acquiescence  in  the  adverse  rights  of  the  defendants,  the  statute 
of  limitations  not  having  barred  him.  No  other  ingredient  of  an 
estoppel  is  shown. 

The  case  before  us  presents  a  very  common  state  of  facts  among 
Hawaiians.  When  the  owner  of  property  dies,  and  the  little 
estate  remains  for  years  in  possession  of  some  friend  who  may 
have  lived  with  him  on  the  land,  without  claim  by  the  collateral 
heirs,  something  more  than  this  is  required  to  estop  the  rights 
of  parties  under  statute  of  limitations. 

The  exceptions  are  overruled. 

Kinney  &  Petersony  for  plaintiff^. 

S.  B.  Dole,  for  defendant. 

Honolulu,  January  28,  1886. 
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-HAWAIIAN    COMMERCIAL    AND  SUGAB  CO.    vs.   J.    M.  ;>> 

HORNER. 

Exceptions  to  Rulings  op  Judd,  C.  J. 

January  Term,  1886. 

I 

Judd,  C.  J. ;  MoCully  and  Preston,  JJ. 

To  Justify  the  presiding  Judge  at  a  trial  in  directing  a  verdict  for  de- 
fendant, at  tlie  close  of  plaintiffs  case,  tiiere  siiouid  be  a  total 
want  of  evidence  to  support  tlie  plaintiff's  claim. 

There  being  abundant  testimony  in  chief,  for  plaintiff,  to  sustain  a 
verdict  for  plaintiff;  held  that  the  Court  would  have  erred  in 
directing  a  verdict  for  defendant,  and  that  the  verdict  for  plaintiff 
must  stand. 

£zoeptions  overruled. 
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Opinion  of  the  Court,  by  Preston,  J.  ;5 

This  is  an  action  of  assumpsit  brought  by  the  plaintiff,^  a  for- 
eign corporation  carrying  on  business  in  this  Kingdom,  against 
the  defendant,  a  sugar  planter,  to  recover  the  sum  of  $4,172  28, 
and  interest,  for  money  loaned,  money  laid  out  and  expended, 
money  had  and  received,  goods  sold  and  delivered,  and  labor  and 
services  by  plaintiff's  servants,  according  to  the  accounts  annexed 
to  the  complaint. 

The  action  was  tried  at  the  last  October  term  of  the  Court,  be- 
fore the  Chief  Justice  and  a  foreign  Jury,  and  resulted  in  a  verdict 
lor  the  plaintiff. 

From  the  testimony  adduced  on  the  part  of  the  plaintiff,  it  ap- 
peared that  Claus  Spreckels  can  led  on  business  at  Spreckelsville 
and  Kahului,  on  the  island  of  Maui,  and  that  he  had  made  ad-  ^  T| 

vances  and  sold  goods  to  the  defendant ;  that  he  had  carried  on 
business  in  his  own  name,  but  for  and  on  account  of  himself  and 
certain  other  parties  who  were  afterwards  incorporated  in  the  '4 

State  of  California,  under  the  corporate  name  of  «<The  Hawaiian  A 

'A 

Commercial  and  Sugar  Company,"  the  plaintiff  herein:  That  on  .^ 

the  1st  of  November,  1882,  €h)orge  C.  Williams  took  charge  as 

66 


I 

-1 


630  JANUARY,  1886. 

manager  for  the  plaintiff,  (the  accounts  between  the  defendant  and 
Glaus  Spreckels  having  been  closed)  and  opened  a  new  account 
with  the  defendant,  and  that  advances  were  made  and  goods 
sold  to  the  defendant,  and  labor  performed  from  time  to  time 
until  the  closing  of  the  account,  the  plaintiff  receiving  and  ac- 
counting for  sugars  from  time  to  time  received  from  the  defend- 
ant, leaving  the  balance  claimed  owing  by  the  defendant :  That 
the  defendant  from  time  to  time  drew  orders  upon  Glaus  Spreck- 
els, which  were  paid  by  Williams,  out  of  moneys  belonging  to  the 
plaintifll  Glaus  Spreckels  was  president  of  the  plaintiff  copapany 
during  the  time  covered  by  the  accounts.  The  plaintiff  company 
was  registered  in  the  office  of  the  Minister  of  the  Interior,  daring 
the  first  week  in  January,  1883.  It  was  also  proved  that  af- 
ter the  2d  of  November,  1882,  a  change  was  made  in  the  bill 
heads  from  "Glaus  Spreckels"  to  <<Hawaiian  Gommercial  and 
Sugar  Gompany,"  and  the  accounts  were  regularly  delivered  to 
defendant 

Upon  the  close  of  the  plaintiff's  case,  counsel  for  the  defendant 
moved  the  Gourt  to  instruct  the  Jury  to  render  a  verdict  for  the 
defendant,  which  the  Gourt  declined  to  do.  The  defendant  ex- 
cepted and  the  bill  of  exceptions  came  on  for  argument  on  the 
20th  day  of  January  last. 

Mr.  Dole,  for  the  defendant,  contended  that  the  debt  was  dae 
to  Spreckels,  and  that  the  plaintiff  company,  not  being  registered 
until  January,  1888,  the  plaintiff  could  not  recover. 

Mr.  Hatch,  for  plaintiff,  argued  that  the  granting  of  a  non-suit 
being  in  the  discretion  of  the  Gourt,  exceptions  would  not  lie, 
and  that  the  testimony  showed  that  the  debt  was  owing  to  the 
plaintiff. 

By  the  Gourt. 

The  only  point  raised  on  this  bill  of  exceptions  is,  was  the 
learned  Ghief  Justice  wrong  in  refusing  to  direct  the  jury  to  re- 
turn a  verdict  for  the  defendant? 

To  justify  the  presiding  Judge  in  directing;  such  a  verdict,  there 
should  be  a  total  want  of  evidence  to  support  the  plaintiff  ^s  claim. 
Gan  it  be  said  from  the  evidence  set  out  that  the  evidence  on  be- 
half of  the  plaintiff  failed  to  show  a  cause  of  action  ? 

We  think  there  was  abundant  testimony  on  behalf  of  the  plain- 
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tiff  (in  the  absence  of  any  testimony  on  the  part  of  the  defendant) 
to  SQstain  a  verdict  for  the  plaintiff  and  that  the  learned  Judge 
'would  have  erred  in  directing  a  verdict  as  requested. 

This  being  the  only  exception,  and  no  new  trial  on  the  ground 
that  the  verdict  was  against  evidence  having  been  applied  for, 
ive  must  overrule  the  exceptions  and  allow  the  verdict  for  the 
plaintiff  to  stand. 

Exceptions  overruled  with  costs. 

^.  M.  Hatch  and  Paid  Neumann^  for  plaintiff. 

S.  B.  Dole  and  Jona.  Austin,  for  defendant. 

Honolulu,  February  6,  1886. 
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AH  HONG  vs.  W.  C.  PARKE. 

Exceptions  to  FiNDiNas  of  Judd,  C.  J. 

January  Tebm,  1886. 

Judd,  C.  J;  McCully  and  Preston,  JJ. 

Trespass  does  not  lie  against  the  Marshal  of  the  Kingdom,  acting 
under  process  of  Court,  for  non-feasaruce  in  executing  the  process. 

Opinion  of  the  Court,  by  Preston,  J. 

This  is  an  action  of  trespass  quare  dausum  /regit ,  in  which 
the  plaintiff  seeks  to  recover  damages  from  the  defendant  (the 
late  Marshal  of  the  Kingdom,)  for  that  the  defendant,  under 
color  of  authority,  having  certain  process  against  the  property  of 
the  plaintiff,  with  force  and  arms  broke  and  entered  the  close  of 
the  plaintiff  in  said  Waipio,  to  wit,  the  rice  plantation  of  the 
plaintiff,  and  that  the  defendant,  after  said  entry,  held  possession 
of  said  premises,  together  with  all  of  the  houses,  rice-floors,  fix- 
tures, crops  and  appliances  thereof,  for  about  a  year  ,*  that  the 
proper  cultivation  and  harvesting  of  crops  was  thereby  prevented; 
that  much  rice  and  other  property  was  lost  and  destroyed  by 
reason  of  InsuflBicient  care  and  protection  by  the  agents  of  defend- 
ant ;  that  other  property  was  by  said  defendant,  by  reason  of  and 
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during  said  trespass,  lost  and  destroyed,  to  plaintiff's  damage  of 
$5,500. 

The  case  was  tried  at  the  last  October  Term  by  the  Chief  Justice, 
without  a  jury,  and  Judgment  was  given  in  favor  of  the  de- 
fendant. 

The  plaintiff  excepted  to  the  judgment  as  being  contrary  to 
law  and  the  evidence,  which  exceptions  were  allowed  and  were 
argued  on  the  26th  inst. 

By  the  Court. 

We  see  no  reason  to  disturb  the  judgment  of  the  Chief  Justice 
herein.  Counsel  for  the  plaintiff  has  failed  to  convince  us  that 
the  evidence  is  sufficient  to  support  the  phiintiff 's  claim. 

We  also  are  of  opinion  that  the  action  being  against  the  Mar- 
shal acting  under  the  process  of  the  Court,  for  non-feasance  io 
executing  th^  process,  trespass  does  not  lie. 

The  exceptions  are  therefore  overruled  with  costs. 

P.  I^euniann  and  ^.  Itosa^  for  plain tiffl 

Cecil  Brown f  for  defendant. 

Honolulu,  February  4,  1886. 


A.  FERNANDEZ  vs.  PEOPLE'S  ICE  AND  REFRIGERATINO 

COMPANY. 

Exceptions  to  Rulings  op  Judd,  C.  J, 

January  Term,  188ft. 

Judd,  C.  J.;  McCully  and  Preston,  JJ. 

In  an  action  for  damages  for  a  nuisance  caused  by  smoke  and  Boot 
from  the  furnace  of  an  ice  manufactory,  it  is  no  defense  that  ice 
is  a  necessity,  and  that  the  price  has  been  reduced  by  the  opera- 
tion of  defendants'  factory. 

Defendant  is  liable  fqr  any  tangible  injury  caused  by  smoke  and  soot 
to  the  property  or  comfort  of  plaintitf  and  his  family  ;  if  the  result 
is  in  fact  a  nuisance^  it  is  no  defense  that  the  business  is  lawfui 
and  carried  on  in  a  reasonable  manner. 

Exceptions  overruled. 
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Opinion  of  the  Court,  by  McCully,  J.     ' 

This  c&se  is  an  action  for  damages  for  maintaining  a  nuisance, 
to  wit :  a  steam  engine  running  an  ice  manufactory,  from  which 
smoke  and  soot  come  on  to  plaintijOT's  premises  occupied  by  him 
«8  a  residence,  and  on  which  he  has  aiso  cottages  to  let. 

The  action  was  tried  at  the  last  October  term  of  this  Court, 
before  a  Jury,  and  resulted  in  a  verdict  for  plaintiff  of  $250 
damages. 

On  the  trial  a  witness  for  defendant  was  asked  the  question : 
<<  What  has  been  the  effect,  as  to  the  pHce  and  consumption  of 
ice,  of  the  erection  of  these  (defendants')  works  ?"  The  question 
being  objected  to,  the  objection  was  sustained,  to  which  defendant 
excepted.  The  defeadant  then  offered  to  prove  ^*  That  ice  had 
become  a  necessity  in  Honolulu,  and  that  by  the  carrying  on  of 
the  defendants'  works  the  price  had  been  less,  which  was  a  public 
benefit."  This  evidence  was  refused  admission,  to  which  de* 
fendant  excepted. 

Wood's  Law  of  Nuisances  collects  all  the  authorities  needed 
for  the  determination  of  the  points  involved  in  the  above  pro- 
posed questions,  and  of  the  other  matters  which  will  be  referred 
to  below.  This  author  broadly  states  the  law  to  be  that  the  use- 
fulness of  the  trade,  its  actual  necessity  even,  will  not  operate  as 
a  defense,  and  cites  from  the  ancient  case  of  Poynton  vs,  QiUj 
wherein  action  was  brought  for  damages  resulting  from  the  smoke 
and  vapors  of  a  lead^meltlng  establishment,  these  words: 
<<  Though  this  was  a  lawful  trade,  and  for  the  benefit  of  the 
nation  and  necessary,  yet  this  shall  not  excuse  the  action,  for  he 
ought  to  use  his  trade  in  waste  places  and  great  commons,  remote 
from  enclosures,  so  that  no  dama!ge  may  happen  to  the  propri- 
etors of  land  next  acyoining."  This  doctrine  has  been  held  with 
great  uniformity  to  the  present  time.  See  such  cases  as  Hutchins 
va.  Smithy  63  Barb.  252,  dust  from  limekiln  settling  on  furniture 
and  milk.  Boss  w.  Butler^  19  N.  J,  Eq.,  294,  cinders  from  potr 
tery  works  settling  upon  buildings  and  premises.  Westfon  vs. 
Washburne  Iron  Co.,  13  Allen  95,  cinders  from  iron  works  enter- 
ing an  inn  and  settling  upon  furniture.  Oartwright  vs.  Orayj  12 
Grant's  Ch.  Cas.  400,  cinders  from  steam  planing  mill  settling 
upon  linen  hung  out  to  dry,  etc 
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It  can  be  no  defense  in  this  case  that  ice  may  be  a  necessity,  or 
that  the  price  of  it  may  have  been  reduced  by  the  operation  of 
defendants'  factory.  This  comes  much  within  the  rule,  and  cases 
cited  above.  The  proposed  questions  were  properly  disallowed, 
and  the  exceptions  thereto  are  not  good. 

The  plaintiff  requested  the  following  Instructions,  which  the 
Court  gave,  and  to  which  the  defendant  excepted : 

«  1.  That  plaintiff  is  entitled  to  pure  air  ^  that  defendant  is 
liable  for  any  tangible  injury  it  causes  to  the  property  of  plaintiff, 
such  as  the  discoloration  of  buildings,  furniture,  clothing,  etc;, 
by  soot,  and  the  prevention  of  the  drying  of  clothes  in  the  plain- 
tiff's yard. 

<«2.  That  defendant  is  liable  for  any  unreasonable  interference 
with  the  comfortable  enjoyment  by  plaintiff  and  his  family  of  his 
premises. 

"  3.  That  if  the  jury  believe  that  by  raising  the  height  of  defend- 
ants' chimney  the  smoke  would  be  carried  clear  of  plaintiff's 
house,  defendant  would  be  liable  for  injury  resulting  from  failore 
to  build  its  chimney  higher. 

<<4.  That,  in  determining  defendants'  liability,  the  jury  may 
take  into  account  the  part  of  the  town  in  which  defendant  has 
erected  its  works,  and  the  previous  absence  of  manufactories  from 
that  neighborhood. 

<<5.  The  fact  that  defendant  is  engaged  in  a  lawful  business, 
carried  on  in  a  reasonable  manner,  and  for  the  public  benefit,  is 
no  defense,  if  in  fact  defendant  produces  such  ill  results  as  amount 
to  a  nuisance  to  plaintiff." 

And  the  defendant  requested  the  following  instructions : 

<«1.  Where  a  person  is  subjected  to  inconvenience,  through  the 
carrying  on  of  a  useful  Industry,  when  such  an  industry  is  not 
itself  a  nuisance,  but  is  a  proper  pursuit,  carried  on  in  a  conve- 
nient place,  the  person  inconvenienced  should  not  stand  upon 
extreme  rights,  and  bring  action  in  respect  of  every  matter  of 
annoyance. 

"2.  The  law  does  not  regard  triiling  inconveniences,-  every- 
thing connected  with  the  grievance  for  which  this  action  is 
brought  must  be  looked  at  from  a  reasonable  point  of  view,  and 
in  deternaining  the  question  whether  a  nuisance  is  maintained  by 
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defendant,  time,  locality^  and  all  other  circumstances,  should  be 
taken  in  consideration." 

<<8.  If  it  is  proved  to  the  satisfaction  of  the  Jury  that  the  de- 
fendant is  constantly  worl^ing  to  the  end  of  diminishing  and  re*- 
moving  the  inconvenience  caused  to  the  neighbors,  such  fact  is 
one  of  the  circumstances  which  may  be  taken  in  consideration  by 
the  Jury,  as  indicated  in  the  instruction. 

<<4.  The  Jury  must  be  able  to  find  from  the  evidence  that  the 
property  of  plaintiff  has  been  actually  diminished  in  value  before 
they  can  render  a.  verdict  for  the  plaintiff  on  that  ground.'^ 

The  court  gave  the  second  instruction  and  refused  the  third 
and  fourth,  to  which  the  defendant  excepted.  The  Court  refused 
the  first  instruction,  as  asked  for,  but  gave  it  with  this  modifica- 
tion :  <<If  the  injury  does  not  sensibly  diminish  the  value  of  the 
property  and  the  comfort  and  enjoyment  of  it.''  The  defendant 
excepted  to  the  refusal  and  to  the  charge  as  modified. 

The  papers  in  the  case  and  the  notes  of  evidence  taken  by  the 
trial  Justice  may  be  referred  to. 

In  our  view  the  law  governing  these  instructions  has  already 
been  indicated  in  the  citations  made  above.  Only  one  decided 
case  is  found  to  support  the  defendant's  contention ;  Hucken- 
stine's  appeal,  70  Penn.  St.  102,  found  in  -0  Am.  Bep.,  669, 
where  it  was  held  that  «  Brick-burning,  being  a  useful  and  neces- 
sary employment,  will  not  be  restrained  by  injunction,  although 
carried  on  in  the  outskirts  of  a  city,  because  it  occasions  some  dis- 
comfort or  even  injury  to  those  residing  in  the  vicinity." 

In  this  case  the  Court  dismissed  the  bill  without  prejudice  to 
any  right  to  recover  in  an  action  at  law.  But  the  editor  of  these 
decisions  brings  forward  many  cases  which  controvert  the  doc- 
trine of  the  above.  In  Campbell  vs.  Seaman^  2  N.  Y.  Sup.  231, 
the  Supreme  Court  of  New  York  say  it  is  in  direct  conflict  with 
the  laws  of  this  State,  and  cannot  be  adopted  here  as  law,  and 
plaintiff  obtained  an  injunction  to  restrain  the  defendant  from 
using  mineral  coal  in  his  process  of  burning  brick.  Ih  Walter  vs. 
JSelfe,  4  De  Gex  &  Smale,  a  case  olten  referred  to  by  other  authori- 
ties, the  Vice  Chancellor  granted  an  injunction  against  the  de- 
fendant's burning  a  brick-kiln  on  a  site  near  plaintiff's  grounds 
and  residence,  from  which  the  prevailing  winds  brought  over  the 
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ind  gases,  thus  expressing  the  vital  question  or  the  c 
i  this  iDcoDvenience  to  be  considered  io  fact  aa  more  Uian 
,  as  more  than  one  of  mere  delicacy  or  fastidiousneai,  in- 
g  materially  with  the  ordinary  comfort,  physically,  of 
exiatence,  not  according  to  eiegaut  and  dainty  modes  of 
bnt  according  to  plain  and  wber  and  simple  notions  among 
people.  And  I  am  of  opinion  that  this  point  is  against 
int" 

ividence  in  the  case  before  as  is  to  the  effect  that  smoke 
It,  in  the  prevailing  wind,  came  over  in  considerable 
ies  from  the  defendant's  chimney — especially  at  the  be- 
of  firing  up — tu  the  extent  of  preventing  the  doing  u( 
c  washing  on  the  premises,  aa  had  been  done  previous  to 
ration  of  defendant's  factory,  the  clothes  getting  covered 
wt  oD  the  lines;  of  compelling  the  plaintiff  to  keep  the 
'3  of  his  chamber  closed  at  night,  whereby  they  suffered 
eat  and  non-veDtllatlon,  of  covering  the  dining-table  with 
sooting  and  smudging  the  children  at  play  in  the  yard, 
'more,  that  the  plaintiff  having  set  off  a  portion  of  hia 
U4,  and  built  housea  to  let  tbereun,  bad  lost  a  tenant  by  the 
e  of  the  smoke  tu  him,  and  was  prevented  from  letting 
uses. 

hink  that  upon  the  authorities  cited  the  instructions  givea 
imanded  by  the  evidence,  and  that  the  Jury  was  property 
ed  to  find  on  those  principles, 
txceptions  are  overruled. 
;  ffateh,  for  plaintiff. 

Neumann  and  W.  A.  WMttnff,  for  defendant, 
lulu,  February  4,  iSSU. 
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SEE  HOP  COMPANY  v$.  B.  F.  CHILLINQWORTH. 
Exceptions  to  Findinqb  of  McCully,  J. 

JAKUABY  TEBHy    1886. 

JuDD,  C.  J. ;  McCuiiLY  and  Preston,  JJ. 

A  oomplaint  and  searcli  warrant  for  opium  held  to  sufficiently  des- 
cribe the  premises  to  be  searched,  and  to  allege  probable  cause ; 
but  as  the  complaint  failed  to  allege,  according  to  Chapter  48, 
Penal  Code,  that  the  article  '^is  necessary  to  be  produced  as  evi- 
dence or  otherwise  on  a  criminal  trial ;''  he!d,  following  Hang 
Lung  Kee  vs.  BickerUm^  4  Hawn.  584,  that  the  complaint  is  defec- 
tive in  this  material  point. 

Judgment  for  plaintiff  affirmed. 

Findings  of  McCuliiY,  J.,  Excepteix  to. 

The.  defendant  is  a  Deputy-Sheriff  of  the  Island  of  Maui.  The 
plaintiff^,  in  an  action  ol  case,  complain  and  claim  damages  for  a 
search  made  of  their  premises  by  the  defendant^  pursuant  to  a 
search  warrant,  whidi  is  given  below,  with  the  complaint  on 
which  it  is  based. 

Complaint  for  Search  Warrant.  To  Honorable  Im  Aholo,.  Police 
Justice  in  and  for  the  District  of  Wailuku. 

Saml.  F.  Chlliingworth,  Deputy-Sheriff  of  Maul,,  at  Makawao, 
on  oath,  complains  and  informs  the  said  Justice  that  your  affiant 
is  informed  an^  verily  believes  that  opium  is  in  the  posses<«lon  of 
one  Yee  Hop,  or  See  Hop,  at  Kahului,  District  of  Wailuku,^  and 
that  said  opium,  or  a  portion  thereof,  is  concealed  in  and  on  the 
premises  of  Yee  Hop  at  Elahuiui,  aforesaid,  and  that  said  Yee 
Hop,  or  See  Hop,  is  not  a  duly  licensed  physician  or  surgeon,,  nor 
did  he  receive  said  opium  from  the  Board  of  Health,  and  that 
said  opium  is  contraband  in  law,  and  prays  a  warrant  to  search  for 
the  same. 

Dated  this  6th  day  of  February,  1885. 

(Signed)    Samu  F.  Cuillinqwobxh. 
67 
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Babficribed   and   sworn  to  this  6th  day  of  Febmary,    18SS. 
Before  (Signed)  Zu  Asou). 

Police  Justice  of  WallnkiL 

Seabch  Wasbaitt. 
Maui  ss. 

To  the  Marshal  of  the  Hawaiian  Kingdomy  his  Deputy}  or  to  an^ 

constable  of  the  District  of  Wailuku. 

You  are  required  and  commanded  forthwith,  with  necessary 
and  proper  assistance,  to  enter  into  the  house,  grounds  aod 
premises  of  Yee  Hop  mentioned  in  the  annexed  iDformation  and 
complaint,  and  there  to  diligently  search  for  the  goods  and  arti- 
cles  specified  in  the  said  complaint,  and  if  the  same,  or  any  part 
thereof,  shall  be  found  on  such  search,  that  you  bring  the  goods 
and  articles,  so  found,  together  with  the  body  of  the  said  Yee 
\  Hop  (if  found  in  your  District)  before  me  for  examination. 

Make  due  return  of  this  Writ  and  of  your  proceedings  thereoa 
with  all  convenient  speed. 

Given  under  my  hand  this  6th  day  of  February,  1886. 
(Signed)  L.  AfiOLa 

Police  Justice  of  Wailalto. 

The  parties  come  into  Court  and  agree  that  a  verdict  be  entered 
against  the  defendant,  with  damages  fifty  dollars,  subject  to  iM 
ruling  of  the  Court  upon  the  sufficiency  of  the  complaint. 

By  the  CouBT. 

The  requisites  of  the  Constitution  as  to  search  warrants  are, 
(Art.  12,)  probable  cause,  supported  by  oath  or  affirmation,  and 
description  of  the  place  to  be  searched  and  the  persons  or  things 
to  be  seized.  The  premises  to  be  searched  are  in  this  complain^ 
I  think,  sufficiently  described,  and  the  article  to  be  seized,  if 
found,  is  stated  as  opium,  an  article  which  it  was  a  criminal  of- 
fense to  have  in  possession.  Information  and  belief,  which  are 
more  than  suspicion,  being  sworn  to,  may  be  «  probable  cause"  on 
which  a  warrant  may  issue.  So  far,  then,  as  the  Constitution 
prescribes  particulars,  the  information  in  this  case  is  complete. 

It  complies  with  the  ruling  of  the  Court  in  Hang  Lung  Kee  vf. 
Bickerton  and  Parke,  4  Hawn.  584,  in  charging  that  the  opium 
concealed  on  the  descril^ed  premises  is  in  the  possession  of  a  p6^ 
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son  named.  But  the  Court  also  say  that  <«the  search  warrant  can 
only  be  issued  (unless  elsewhere  granted  by  statute)  for  the  pur- 
poses specifically  named  in  the  statute,  and  it  is  clear  that  ther^ 
must  be  an  affidavit  that  the  articles  sought  to  be  discovered  are 
necessary  to  be  produced  as  evidence,  or  otherwise,  on  a  criminal 
trial."  The  statute  referred  to  is  Chap.  48  Penal  Code,  wherein 
it  is  provided  that  search  warrants  may  only  issue  (unless  else- 
where granted  by  statute)  in  four  cases,  to  discover  stolen  prop- 
erty, etc.,  to  seize  forged  instruments  or  counterfeit  coin,  etc.,  to 
seize  arms  or  munitions,  etc.,  and  fourthly,  to  discover  articles 
necessary  to  be  produced  as  evidence,  or  otherwise,  on  the  trial 
of  any  one  accused  of  a  criminal  offense. 

Section  901,  Civil  Code,  in  providing  for  a  warrant  for  the 
search  of  property  wrongfully  secreted,  requires  <<some  judicial 
purpose  to  be  stated  in  the  application."  No  allegation  to  this 
effect  appears  in  the  complaint  in  this  case.  Under  the  authority 
and  the  statute  quoted,  I  am  bound  to  hold  thsU;  the  complaint, 
while  complete  in  all  other  respects,  is  defective  in  this  material 
point. 

Judgment  will  be  entered  on  the  verdict  for  the  plaintiffs. 

A,  S,  Hartwell,  for  the  plaintiffs. 

The  AUomey-Oeneraly  for  the  defendant 

Honolulu,  August  20,  1885. 

By  the  Court  in  Banoo. 

ft 

We  have  considered  the  question  raised  by  the  exception  and 
the  decision  as  rendered  by  the  presiding  Justice,  and  see  no 
reason  to  disagree  with  it,  and  therefore  confirm  the  Judgment 
rendered  in  favor  of  the  plaintiff. 

Honolulu,  Februrary  5,  1886. 
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CHRISTINE  BIAS,  byher  father  AUGUST  DIAS,  t».  FRANK 

GELLILAND. 

ApPBAii  FBOM  Decision  of  Judd,  C.  J. « 

OVERBULING  DEMUBBEB. 

Januaby  Tebm,  1886« 

JuDD,  G.  J. ;  MoCULLY  and  Pbsston,  JJ, 

A  complaint  is  not  demurrable  on  the  ground  that  a  father,  aoing  on 
behalf  of  his  daughter,  a  minor,  tailed  to  obtain  leave  of  Court 
(under  Rule  XX) :  it  is,  at  most,  an  irregularity,  which  might  be 
amended  by  application  to  a  Judge  at  cliamtMirs. 

A  complaint  for  breach  of  promise  of  marriage  held  to  Buf&ciently 
allege  a  promise. 

Plaintiff  entitled  her  action  "Damages,"  and  claimed  "for  i^jniy 
done  by  the  said  defendant  to  the  person,  the  character  and  the 
feelings  of  the  plaintiff: ''  held  that  she  followed  the  form  in  Sec- 
tion 1,116,  Civil  Code,  too  closely,  and  treated  the  action  as  for  a 
tort,  whereas  it  should  be  assumpsit :  and  tliat  the  words  Urt 
quoted  may  be  treated  as  surplusage. 

Demurrer  overruled. 

Opiniost  of  the  Coubt,  by  Pbebtok,  J. 

This  action,  which  is  for  a  breach  of  promise  by  the  defendant 
to  marry  the  plaintiff,  was  commenced  on  the  14th  of  September 
last 

The  plaintiff  claims  the  sum  of  two  thousand  dollars  for 
damages  resulting  to  her  •^for  injury  done  by  the  said  defendant 
to  the  person,  the  character  and  the  feelings  of  the  plaintiff,"  and 
alleges  the  promises  and  breach.  The  plaintiff  also  alleges  her 
seduction  by  the  defendant  under  the  promise  to  marry,  and 
further  alleges  that  the  matters  complained  of  <•  were  done  in 
contravention  of  her  private  rights  under  the  law." 

To  this  complaint  the  defendant  filed  a  demurrer  alleging  for 
cause : 

i.  That  it  did  not  appear  that  August  Dias  had  obtained  leave 
to  bring  suit  on  behalf  of  the  minor. 
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2.  That  the  form  of  action  is  not  stated  in  the  caption. 
8.  That  it  is  not  alleged  that  a  reasonable  time  had  elapsed 
since  the  making  of  the  alleged  promises  and  before  breach. 

4.  That  as  to  the  promise  alleged  to  have. been  made  by  de- 
fendant on  the  12th  or  13th  day  of  September,  1885,  it  is  not 
alleged  that  the  plaintiff  promised  to  marry  the  defendant  on  that 
occasion. 

5.  That  said  declaration  hath  improperly  united  two  separate 
and  distinct  causes  of  action. 

6.  If  said  causes  of  action  are  properly  united,  the  same  are  in- 
complete as  not  containing  a  statement  of  the  necessary  parts  of  a 
cause  of  action. 

7.  That  the  declaration  is  not  subscribed  by  plaintiff. 

8.  That  it  is  not  sworn  to  by  the  party  authorized  and  required 
to  do  se. 

Tills  demurrer  was  argued  before  the  Chief  Justice  at  the  last 
October  term  and  was  sustained  on  the  first,  second,  seventh  and 
eighth  grounds,  leave  being  given  to  amend. 

The  plaintiff  amended  the  complaint  according  to  the  decision 
of  the  Chief  Justice,  except  that  in  the  form  of  action  in  the  cap- 
tion she  inserted  the  word  « damages"  only. 

The  defendant  demurred  to  the  complaint  as  amended,  assign- 
ing for  grounds  : 

1.  That  the  declaration  as  amended  is  not  properly  entitled, 
there  being  no  such  action  as  « damages"  known  to  the  law. 
Other  four  points  were  the  same  as  points  8,  4,  5  and  6  of  the 
original  demurrer. 

The  matter  was  submitted  to  the  Chief  Justice  without  argu- 
ment (by  consent),  who,  on  the  28th  of  December  last,  overruled 
it 

The  defendant  appealed,  and  the  matter  was  argued  on  the 
18th  of  January  last. 

By  THE' Court. 

This  cause  coming  up  on  demurrer,  it  becomes  necessary  to 
review  the  whole  record. 

With  respect  to  point  1,  we  do  not  think  the  complaint  is  de- 
murrable on  this  ground ;  it  is  at  most  an  irregularity  which 
might  be  amended  by  an  application  to  a  Judge  in  chambers. 


•v; 


V 


."'ft 

.f  ' 


'-IS 


:^^ 


■  .J 


\' 


<^A 


Hi 


■M 

t 

■'tii 


13. 


"v 

M 


4^42  JANUABY,  1886. 

With  respect  to  the  second  and  third  points  (B  and  4  of  the 
original  demurrer),  we  are  of  opinion  that  the  defendant's  ol]jec- 
tions  fail.  As  we  understand  the  declaration,  it  alleges  diven 
promises  during  the  year  1883  and  subsequentlyi  and  an  express 
promise  to  marry  the  plaintiff  on  the  12th  or  Idth  day  of  Sep- 
tember, 1885,  and  breach  of  such  promise.  We  do  not  under- 
stand the  plaintiff  to  allege  a  promise  on  the  12th  or  13th  of  Sep- 
tember, but  that  the  marriage  was  to  take  piace  on  one  of  those 
days. 

The  other  points  require  more  consideration.  It  appears  to  us 
that  the  plaintiff  has  followed  the  form  given  in  Section  1,116  of 
the  Civil  Code,  as  a  form  which  may  be  adopted  in  actions  for 
unliquidated  demands,  too  closely,  and  has  got  into  a  difficulty  in 
that  she  claims  damages  for  injury  to  her  person,  feelings  and 
character,  in  the  same  complaint.  The  action  appears  to  be 
treated  as  for  a  tort,  whereas  it  should  be  contract  (assumpsit). 

We  do  not  thiak  the  plaintiff  intended  to  claim  damages  for 
two  separate  causes  of  action  ;  the  allegation  as  to  her  seduction  is 
suggested  as  matter  of  aggravation  to  increase  the  damages  and 
may  properly  be  made,  so  that  on  these  remaining  points  the 
demurrer  must  be  overruled. 

We  think  that  the  words  which  are  included  in  inverted  com- 
mas in  the  stating  part  of  this  decision  may  be  treated  as  sur- 
plusage and  may  be  stricken  out,  and  we  give  leave  to  the 
plaintiff  to  amend  accordingly. 

Under  all  the  circumstances  of  this  case,  we  think  the  costs  of 
the  demurrers  and  of  this  appeal  should  be  divided,  and  that  the 
defendant  have  twenty  days  to  answer.  ,r*., 

Jona*  Austin^  for  plaintiff. 

Kinney  <k  Peterson,  for  defendant. 

Honolulu,  February  6,  1886. 
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Question  Reserved  by  Pbeston,  J. 

January  Term,  1886. 
JuDD,  C.  J. ;  McCuiiiiY  and  Preston,  JJ. 

There  being  no  feudal  tenures  in  this  Kingdom,  the  reason  for  the 
common  law  rule  of  joint  tenancy  has  no  existence  here. 

A  Grant  by  Royal  Patent  to  two  persons  and  their  heirs,  held  to  create 
a  tenancy  in  common. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

The  case  comes  to  this  Court  on  the  following  statement  by  Mr. 
Justice  Preston  from  the  present  term  : 

«This  is  an  action  of  ejectment  to  recover  one  undivided 
moiety  of  a  parcel  of  land  containing  112  acres,  situate  in  Kekaa^ 
lele  and  Elaiuikuoiki,  Hamakua,  Hawaii,  which  the  plaintiff 
claim  as  the  heirs-at-law  of  one  Haili,  one  of  the  patentees  of  the 
land. 

<<The  plaintiffs  produced  a  royal  patent  (Grant),  No.  2,489^ 
issued  to  Pi  and  the  said  Haili,  their  heirs  and  assigns,  and 
claimed  that  the  patentees  were  tenants  in  common. 

«The  defendants,  on  the  contrary,  claimed  that  the  patentees 
held  the  land  as  Joint  tenants. 

<«  Whereupon  counsel  for  the  parties  requested  me  to  reserve 
the  question  for  the  consideration  of  the  full  Court,  pursuant  to 
Section  832  of  the  Civil  Code,  which  I  consented  to  do. 

«  The  question,  therefore,  is :  Did  the  said  Haili  and  Pi  hold 
the  land  as  tenants  in  common  or  as  joint  tenants  ?" 

By  the  Court. 

It  is  somewhat  remarkable  that  a  question  so  important  as  this, 
involving  titles  to  land  all  over  the  kingdom,  should  not  have 
been  earlier  presented  to  the  Court  for  adjudication. 

Says  Washburn,  in  Real  Property,  p.  407:  "By  the  com- 
mon law  in  England,  where  an  estate  is  conveyed  to  two  or 
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peTaoQB,  vlthoat  iodicating  how  the  aame  is  to  be  held,  it 
>e  held  to  be  la  Joiat  tenancy,  upon  the  feudtd  idea  that  the 
>es  due  to  the  lord  should  be  kept  entire." 
t  the  common  law  is  not  in  force  in  this  Kingdom  propiio 
;.  It  has  frequently  been  so  held  by  this  Court  That  we 
lowever,  free  to  adopt  the  reasonings  and  principles  of  the 
ion  taw  ia  undoubted.  This  authority  is  expressly  conferred 
the  Court  by  Sections  14  and  824  of  the  Civil  Code.  To  do 
re  must  be  satisfied  thai  the  priociple  to  be  adopted  is 
ided  in  Justice,  and  not  In  conflict  with  the  laws  and  customs 
Is  Kingdom." 

an  careful  consideration,  we  think  it  would  be  unwise  to 
the  principle  contended  for  by  defendants. 
.  Washburn  says,  ib.  408 :  "  The  policy  of  the  American 
i  opposed  b)  the  notion  of  survivorship,  and  therefore  re- 
such  estates  as  tenancies  in  common.  In  many  of  the  States 
lie  of  survivorship  la  abolished  by  statute^  except  in  case  of 
trustees^  while  in  others  all  estates  to  two  or  more  persons 
ken  to  be  tenancies  in  commoD,  unless  expressly  declared  to 
nt  tenancies  by  the  deed  or  instrument  creating  (hem,  with 
ilar  exception  of  estates  to  Joint  trustees." 
this  Kingdom,  as  in  the  States,  there  are  no  feudal  teoares 
ng,  requiring  services  from  the  land-holder  to  the  lord  para- 
t    The  reason,  therefore,  for  the  rule  has  no  existence 

)  most  natural  and  obvious  view  would  be  that  where  land 
veyed  to  two  or  more  persons,  it  was  their  expectation  that 
uld  descend  to  the  heirs  of  each  of  them  and  not  to  the 
/or  of  them.  We  believe  it  to  be  true  aiaoi  that  such  con* 
ices  have  been  generally  understood  and  treated  in  this 
lom  as  creating  estates  of  tenancies  In  commoD,  and  we 

to  hold  for  the  protection  and  peace  of  land  tiUes  that  such 

law  of  the  country. 

)  conveyance  before  us  is  a  Royal  Patent  or  Orant  by  the 
,  representing  the  Glovernuient,  to  two  natives,  wbo  have  no 
ent  relation  to  each  other,  of  112  acres  of  land,  at  twenty- 
snts  per  acre.  Certainly  when  these  oten  bargained  for  the 
if  they  had  supposed  that  by  the  fact  that  they  took  tiila 
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land  by  virtue  of  the  same  conveyance,  they  thus  were  be 
Joint  tenants,  and  that  the  land  wouid  go  to  the  survivor,  i 
bave  l>een  quite  competent  for  them  to  obtain  separate 
Uoreover,  we  think  the  words  in  the  habendum  clause,  t 
and  their  (laua)  helfs,  or  as  it  may  be  translated,  ■<  the  I 
tbem  two,"  have  force  In  favor  of  the  contention  tliat  a  I 
in  common  was  intended. 

We  are,  therefore,  of  the  opinion  that  Haiti  and  Pi,  f 
enteea,  held  the  land  as  tenants  in  common,  and  remand  t 
to  Mr.  Justice  Preston,  to  be  decided  in  accordance  wJ 
^  view. 

Kinney  &  Psterton,  for  plalntiflb. 

X.  A.  T^ttnton,  for  Homers. 

A.  Bosa,  for  Mele. 

Honolulu, -February  24,  1S86, 


THE  KING  vs.  AH  LEE  and  AH  FU. 

£xCEFTIONB  FKOM  ClHCtTTT   COOBT,  SECOND  JUDICIAL  Cl 
JAMOABT   TBBU,    1886. 

JuDD,  C.  J ;  McCuLLY  and  Fbbstos,  JJ. 

A  lottery  Is  a  "game"  within  the  meaning  of  Sec.  1,  Ctiap.  3 

Penal  Code. 
The  Jury  having  convicted  defendants  upon  the  evidence 

witness;  held  that  a  new  trial  should  not  be  granted. 
Exceptions  overruled. 

Opisiok  op  the  Court,  by  Pbbston,  J. 

At  the  last  term  of  the  Clrcnit  Court  for  the  8econd  i 
Circait,  held  at  Lahalna,  in  December  last,  the  defendan 
convicted  of  the  offense  of  gaming. 

The  evidence  for  the  prosecution  waa  to  the  effect  Uul 
,  68 
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October  last,  H.  G.  Treadway,  Depaty-Sheriff  atWailubi, 
I  the  defendants'  prembes  at  Wailuku,  onder  a  search 
t;  that  the  defendant,  Ah  Lee,  was  lying  apparently 
Id  a  room,  and  that  two  stamps  and  a  book  were  found  on 
le,  and  some  money  ($9S  05)  in  two  dntwere,  also  thirteen 
inder  the  table,  and  some  lottery  tickets,  and  other  lottery 
:us.  Some  of  these  articles  were  found  under  the  matb^sa 
'hich  Ah  Lee  was  lying.  The  wituesa,  Treadway,  teetlBed 
he  manuer  In  which  the  drawing  was  conducted.  The 
!iDt,  Ah  Fu,  was  found  in  s  room   upstairs,  preparing  to 

and  other  papers  were  found  in  this  room, 
lau  testified  that  he  purchased  lottery  tickets  from  Ah  Fa, 
y  in  the  last  week  in  October,  (for  one  Aki)  paying  $2  95 
m  ;  that  the  money  was  paid  to  Ah  Fu,  who  handed  it  to 
3;  that  Ah  Lee  took  a  lottery  ticket  which  he  handed  to 
,  who  gave  it  to  witness,  who  delivered  it  to  Aki ;  that  the 
produced)  was  the  lottery  ticket,  and  it  did  not  win ;  thftt 
iks,  stamps  and  papers  produced  were  for  use  in  connection 
lottery. 

testified  to  giving  money  to  the  previous  witness  to  par- 
ottery  tickets,  on  Octolwr  26th,  and  received  tbe  ticket 
dd ;  that  he  took  the  ticket  to  defendant,  Ah  Lee,  who 
ID  it  had  not  drawn  anything ;  that  he  never  got  his  money 

The  books  seized  by  Treadway  contained  accounta  of  the 
and  losses  of  tbe  lottery  or  bank. 

the  defence  the  defendant,  Ah  Lee,  testified  that  be  did 
aw  either  of  the  witnesses,  Ah  Mau,  or  Aki,  never  mw 
)r  them  before  hearing  at  the  Police  Court — did  not  aeli 
set — never  saw  it  before  prosecution — neither  of  tbe  wit- 

Ab  Mau  or  Aki,  came  to  him  before  tbe  prosecution  tor 

rpose  of  buying  or  otherwise  concerning  a  lottery  ticket— 

ver  had  any  dealings  with  either  of  tbem. 

Pa,  the  other  defendant,  was  called,  but  his  evidence  WM 

:en,  as  it  was  admitted  by  the  prosecution  that  he  would 

to  the  same  effect  as  his  co-defendant. 

jury  convicted  the  defendants. 

detendauts  excepted  to  the  verdict  as  against  the  law,  and 

nntrary  to  the  evidence,  and  gave  notice  of  a  motion  tot  ^ 
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The  motion  and  exceptions  were  argued  on  the  19  th  inst.,  when 
O.  W.  Ashford  contended  that  there  was  no  evidence  of  the 
sale  of  the  lottery  tickets  by  the  defendants ;  that  the  def  endants, 
baving  testified  that  they  did  not  sell  the  tickets  or  have  any 
knowledge  of  the  witnesses,  Ah  Man  and  Aki,  it  amounted  to  the 
testimony  of  two  against  one,  as  the  witnesses  only  deposed  to 
separate  transactions  on  different  occasions,  and  that  there  was  no 
evidence  that  any  money  had  been  lost  or  won  by  the  defendants. 

The  Attorney-General  contended  that  the  evidence  was  suffi- 
cient, and  the  jury  having  believed  the  witnesses  for  the  prosecu- 
tion, a  new  trial  should  not  be  granted. 

By  the  Court. 

Section  1,  of  Chapter  XXXIX,  of  the  Penal  Code  enacts : 

< 'Whoever,  by  playing  at  cards  or  any  other  game,  wins  or 
loses  any  sum  of  money  or  thing  of  value,  is  guilty  of  gaming." 

A  lottery  is  a  game  within  the  meaning  of  this  section. 

If  the  evidence  of  the  witnesses  is  believed,  it  must  be  the 
fact  that  these  defendants  won  the  money  paid  by  Ah  Mau  for 
the  ticket  produced. 

It  is  not  denied  that  the  various  articles  stated  by  the  Deputy- 
Sheriff  to  have  been  found  in  the  rooms  of  the  defendants  were 
so  found. 

It  was  entirely  a  question  for  the  jury  as  to  whether,  they  be- 
lieved the  defendants  or  the  witnesses  for  the  prosecution,  and 
they  having  the  right  to  convict,  even  upon  the  evidence  of  one 
witness,  if  they  believed  him,  and  having  convicted  the  defend- 
ants, we  think  that  according  \a  the  decisions  of  this  Court,  a 
new  trial  should  not  be  granted,  and  therefore  overrule  the  ex. 
ceptions,  with  costs. 

Attorney- General f  for  the  Crown. 

Ashford  ds  Ashford^  for  defendants. 

Honolulu,  March  2,  1886. 
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KONG  KEE  V9.  KAHALEKOU. 

EXCEPTIONB  TO  FiNDINQfl  OP  Mc€UIiLY,  J. 

Jakuaby  Tbbbc,  1886. 
JuDD,  C.  J.;  McCuLiiY  and  Pbebton,  J  J. 

A  lessor,  desiring  to  oust  a  tenant  for  non-payment  of  rent,  must 
pursue  the  legal  remedy  afforded  him  by  statute ;  if  he  takes 
forcible  possession  of  the  premises,  he  makes  himself  liable,  as 
bailee,  for  the  goods  of  the  tenant  therein. 

In  a  Jury- waived  case,  the  finding  of  the  Court  on  the  facts  will  be 
treated  like  the  verdict  of  a  jury ;  if  there  is  evidence  to  support 
it,  it  cannot  be  disturbed. 

Exceptions  overruled. 

Opinion  of  the  Coubt,  by  Jubd,  C.  J, 

The  plaintiff  became,  on  the  4th  of  June,  1885,  a  tenant  of 
defendant  by  purchase  at  a  Marshal's  sale  of  the  leasehold  of  de- 
fendant. By  the  lease  a  rent  of  $20  was  due  in  advance  on  the 
1st  of  January  and  June  of  each  year.  Defendant  demanded  $40 
rent  of  the  plaintiff  soon  after  he  purchased  the  lease.  Plaintiff 
offered  to  pay  for  the  six  months  in  advance,  from  June  1st  to 
last  of  December,  but  said  he  was  not  required  to  pay  the  ren$ 
for  the  six  months  prior  to  his  purchase.  The  defendant  then 
ejected  plaintiff  from  the  premises  by  force,  closed  the  store  con- 
taining goods  of  plaintiff's,  and  kept  him  out  of  possession  for 
two  weeks. 

This  action  is  brought  for  damages  for  the  unlawful  eviction, 
including  $308  in  money,  which  the  plaintiff  alleges  was  in  hie 
store  when  he  was  ejected  therefrom,  and  which  disappeared 
during  defendant's  unlawful  po^ession. 

Mr.  Justice  McCully  tried  the  case,  the  Jury  being  waived,  and 
found  for  the  plaintiff  $500  damages. 

The  case  comes  to  us  by  exception  from  a  finding  of  law,  that 
where  the  statute  prescribes  a  method  of  redress  to  a  landlord,  it 
must  be  followed  (citing  Brewer  vs.  Chase^  3  Hawn.  186),  and 
that  the  findings  of  fact  were  contrary  to  the  evidence. 
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By  thb  Court. 

The  lease  contained  a  provision  for  forfeiture  in  case  of  non- 
payment of  rent  We  have  provided  for  by  statute  a  summary 
method  by  which  a  lessor  can  recover  possession  of  his  premises 
in  certain  cases,  and  among  these  where  the  tenancy  has  beeu 
determined  by  reason  of  forfeiture  under  the  conditions  of  cov- 
enants in  such  lease.  *  (Compiled  Laws,  p.  274.)  The  forcible 
entry  was  not  justified.  They  are  discountenanced  in  the  law, 
as  leading  to  breaches  of  the  peace.  The  lessor  should  have 
pursued  his  legal  remed^r,  and  has,  by  taking  forcible  possession 
of  the  store  on  the  premises,  made  himself  liable,  as  bailee,  for 
the  goods  of  plaintiff  therein. 

We  think  the  law  was  correctly  laid  dq^wn  by  the  trial  justice* 

So  far  as  the  judgment  on  the  facts  is  concerned,  we  are  obliged 
to  treat  it  as  if  a  jury  had  rendered  a  verdict  There  was  evi-^ 
dence,  which  the  Justice  believed,  that  an  amount  of  $308  in 
cash  was  on  the  premises  when  defendant  closed  the  store  and 
took  possession.  Under  repeated  rulings  of  this  Court,  such  a 
Judgment  cannot  be  disturbed. 

Exceptions  overruled. 

W.  B.  Castle,  for  plaintiff. 

J,  M,  Poepoe,  for  defendant 

Honolulu,  March  8,  1866* 
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ExCBPTioire  TO  BuLiirc 

jANDABy  TBB 
JDDD,  C.  J.  J  McCULtY 

Uarriage  does  not  vest  nhosee  in  act 
unlesB  he  takes  atepa  to  reduce  the 
ture;  ao  held  as  to  promissory  m 
party,  for  a  loan  made  out  of  her  ] 

A  carriage  and  hor^eB  bought  by  the 
sale  of  her  land ;  held  to  be  the  pr 

New  trial  ordereJ,  unless  plaintiff  file 

OPIKION  OS-  THE    COUKI 

This  case  comes  up  on  a  bill  of  e 
Ghler  Justice  on  the  trial  of  tlie  act] 
last  October  Term. 

The  action  is  in  trover,  and  is  bro 
the  estate  of  William  HarbotUe,  de 
version  of  one  express  carriage  or  h 
the  Uretlme  ot  plaintiff's  intestate 
oonvenjion,  tilnce  the  Intestate's  dea 
harness,  one  express  carriage  and  tl 
for  sums  amounting  in  the  whole  to 

From  the  testimony  it  appears  t 
■  three  horses,  part  of  the  property  < 
sold  or  talien  by  the  deteadant,  w 
Intestate. 

Two  of  the  promissory  notes,  om 
tlOtJ,  were  made  by  one  Alo,  in  fav 
payable  to  her  order,  during  the  I 
express  direction,  and  Judgment  wi 
.and  his  wife  against  the  maker,  afi 
The  whole  amount  was  not  recovei 
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mlsed  by  AJo  paying  the  defeodant  a  pait  of  the  amonnt,  $246. 
The  consideration  for  ttie  note  for  $500  was  alleged  by  the 
defendant  to  have  been  that  amount  lent  to  Alo,  $260  of  which  was 
alleged  to  have  been  the  private  money  of  Mrs.  Harbottle  and 
$260  the  money  of  the  intestate. 

It  was  also  claimed  that  the  carriages  and  horses  were  the 
private  property  of  Mrs.  Harbottle,  it  being  alleged  that  they 
were  purchased  by  her,  out  of  moneys  derived  from  the  sale  of 
land  belonging  to  her,  and  from  rents  and  receipts  for  the  use 
of  the  carriages.  The  Intestate  was  bed-ridden  and  had  been  so 
for  many  years,  and  there  was  some  evidence  that  money  earned 
by  the  hire  of  the  expresses  was  paid  to  him. 

Counsel  for  the  defendant  asked  the  Court  to  direct  the  Jury 
(inter  alia :) 

"I.  That  marriage  does  not  vest  choses  in  action  of  the  wife 
in  the  husband  unless  be  shall  do  some  act  during  coverture  to 
appropriate  them.  If  the  husband  dies  before  doing  so,  they  re- 
main the  property  of  the  wife," 

<<2.  Actual  reduction  to  possession  by  husband  of  wife's  choses 
In  action  Is  necessary  to  bar  the  wife's  right  of  survivorship." 

Which  Instructions  the  Court  refused,  but  charged  the  Jury 
{inter  alia :) 

"If  you  find  that  those  backs,  etc.,  were  bought  with  money 
received  from  her  (i.  e.  intestate's  wife)  lands,  and  from  the 
earnings  of  her  horses  and  carriages,  subsequently,  you  will  find 
them  to  be  the  property  of  her  husband.  Anything  in  her  pos- 
session, whether  bought  with  her  own  or  her  husband's  money, 
belongs  to  him  and  is  his  own  property  and  goes  to  his  adminis- 
trators. Although  the  note  was  made  to  the  wife,  it  was  the 
husband's  money  and  belongs  to  his  estate.  Any  note  given  or 
payable  to  Harbotlle's  wife,  executed  during  her  coverture,  was 
tiie  property  of  her  husband,  and  since  his  death  the  property  of 
the  administrator  of  Harbottle's  estate." 

To  which  and  other  instructions,  (which  it  is  unnecessary  to 
refer  to  here)  and  to  the  refusal  to  direct  as  requested,  the  de- 
fendant, by  his  counsel,  duly  excepted  and  such  exceptions  were 
allowed.     . 

The  exceptions  were  a^ued  on  the  tilth  day  of  February,  Iast> 
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by  8.  B.  Dole  for  the 
plaintifT. 

The  following  aathoi 
counsel : 

Schouler's  Domestic  ] 
JEfrs  of  Boblnton,  3  Ha 
2  Leigh  Nbi  Prius,  IIS 
Briggs,  i  Hawn.,  498 1 
SoarpeUini  vs.  Atheton,  ', 

And  he  submitted  tt 
that  the  latestate  not  ha 
became  the  property  of 
other  articles  of  personal 
her  owrt  money,  they  be 

C.  W.  Ashford,  for  thi 
the  promissory  notes  we: 
in  fact  the  property  of  t 
the  wife  of  the  notes  a 
the  husband. 

The  Jury  gave  their  \ 
knd  assessed  the  damagi 

One   carriage 

Three  horses ^ 


On  a  full  consideratioi] 
oritlea  referred  to,  we  a 
should  have  instructed 
question  were  choses  In 
Dot  having  taken  any  Bt< 
did  not  pass  to  the  plal] 
shoold   have  been  for  1 

The  cases  of  Skuttlest 
monveaUft  vt,  Manley, 
with  this  view,  are  oven 
617,  and  other  cases. 

But  with  regard  to  t1 
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jury  were  properly  instructed,  and  that  the  evidence  supports  the 
verdict  as  to  those  items. 

We  therefore  hold  that  a  new  trial  should  be  had  between  the 
parties,  unless  the  plaintiff  remits  the  damages,  $245,  and  inter- 
est, awarded  in  respect  of  the  promissory  notes,  and  do  so  order. 
The  costs  of  the  former  trial  to  be  costs  in  the  cause,  e^h  party 
to  pay  his  own  costs  of  the  exceptions. 

Ashford  &  Ashford,  for  plaintifll 

S.  B.  Bole,  for  defendant. 

Honolulu,  March  8,  1886. 


THE  KING  V8.  AH  SING. 

Exceptions  fbom  Cibcuit  Court,  Second  Judicial  Circuit. 

January  Term,  1886. 

JuDD,  C.  J. ;  McCuLLY  and  Preston,  J  J. 

Charge  to  the  jury,  as  to  facts  constituting  possession  of  opium 
by  defendant,  held  to  be  Justified  by  the  evidence,  and  unob- 
jectionable. 

There  being  evidence  to  Justify  the  verdict,  it  cannot  be  set  aside. 

Exceptions  overruled. 

Opinion  op  the  Court,  by  Preston,  J. 

The  defendant  was  convicted  in  the  Police  Court  of  Wailuku 
of  the  offense  of  liaving  opium  unlawfully  in  his  possession,  and 
appealed  from  such  conviction  to  the  Circuit  Court  of  the  Second 
Judicial  Circuit,  which  appeal  came  on  for  trial  before  a  foreign 
Jury  at  the  last  December  Term  of  the  said  Court  at  Lahaina, 
McCully,  J.,  presiding,  Fornander,  Circuit  Judge,  being  also 
present.  The  Jury  rendered  a  verdict  of  guilty.  The  case 
turned  upon  the  fact  as  to  whether  thcf  defendant  had  the  actual 
possession  of  the  box  containing  the  opium  (18  tins). 

Counsel  for  the  defendant  requested  the  Court  to  direet  the 
jury: 
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<<  1.  In  order  to  convict  the  defendant,  the  Jury  mnst  be  con- 
vinced beyond  a  reasonable  doubt  that  be  had,  in  his  own  undi- 
vided possession  and  not  subject  to  any  custody  by  others,  a 
quantity  of  opium,  with  full  knowledge  that  the  package  con- 
tained opium. 

«  2.  It  is  not  sufficient  that  he  should  have  approached  or  taken 
hold  of  the  box,  or  even  admitted  its  ownership.  If  he  either  is 
not  proven  to  have  known  its  conttsuts,  or  was  merely  preparing 
to  assume  its  possession  when  arrested  (knowing  its  contents)!  he 
should  be  acquitted." 

Which  instructions  the  Court  gave,  but  added  (inter  alia) : 

<<I  charge  you  that  if  the  statement  of  Sheldon  is  true,  it  sup- 
ports possession.  If  defendant  was  expecting  to  receive  opium 
and  took  it  (the  box)  to  himself  as  such,  that  would  convict  him. 
That  if  the  Jury  should  find  that  the  wagoner  offered  to  deliver 
to  the  defendant  the  box  in  question,  placed  it  at  the  disposal  of 
tjie  defendant,  and  interposed  no  condition  to  his  at  once  taking 
it  from  the  dray,  and  that  defendant  .thereupon  advanced,  as 
though  to  take  the  box,  and  took  hold  of  it,  and  proceeded  until 
stopped  by  his  arrest,  that  was  an  appropriation  of  the  box  by 
defendant,  and  constituted  possession  thereof  by  him,  and 
if  there  was  opium  in  the  box,  that  constituted  opium  in  pos- 
session. It  was  not  necessary  for  defendant  to  remove  the  box 
in  order  to  perfect  his  possession." 

To  all  of  which  said  charge  and  instructions,  except  that  por- 
tion requested  as  aforesaid,  defendant's  counsel  then  and  there 
excepted,  and  also  excepted  to  the  verdict  as  being  oontraiy  to 
the  law  and  the  evidence. 

The  exceptions  were  argued  on  the  18th  of -February  last  by 
C.  W.  Ashford,  for  defendant,  and  Paul  Neumann,  Attorney* 
General,  for  the  Grown. 

By  thb  Coubt. 

The  instructions  asked  for  and  given  were  extremely  favorable 
to  the  defendant  The  other  parts  of  the  instructions  (excepted 
to)  were,  we  think.  Justified  by  the  evidence,  and  were  unob- 
jectionable. 

The  case  was  left  to  the  Jury  on  the  evidence,  and  nKe,  being  of 
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opinion  that  there  was  evidence  to  Jnatl/y  the  vert 
aocording  (o  the  decisions  of  this  Court,  set  aside  tb 
the  Jury. 

Tbfl  exceptions  aro  therefore  overruled  and  a  new  t 

Paul  Neimtann,  Attorney-Oenerat,  for  the  Crown. 

Athford  &  Aahford,  for  defendant. 

Honoiulu,  March  6,  1886. 


THE  ONOMEA  SUGAR  CO.  v».  H.  C.  and   F.    H. 
Appbal  fboh  Decision  op  FasBTOif,  J 

January  Tisem,-  1888. 
JuDD,  C.  J.;  McCoLLY  ana  FBasTON,  JJ. 

The  Ooomea  Sugar  Co.,  having  accepted  a  charter,  and  o 
election  of  ofQcers  and  adaption  of  by-laws,  held  to  t>i 
legally  organized  and  existing  corporation. 

Defendants'  assignor,  being  the  owner  of  all  the  stock  In  I 
Sugar  Co.,  sold  itto  C.  Brewer  &  Co.,  to  cover  the  ( 
debt  to  them,  and  C.  Brewer  &  Co.  agreed  to  sell  it  I 
withj  n  a  year  for  tlie  amount  that  the  account  stood  tt 
interest ;  held  that  C.  Brewer  &  Co.  had  the  right  to  v 
while  they.held  It, 

Officers  of  the  corporation  of  C.  Brewer  &  Co.  held  n 
qualified  from  holding  office  In  the  Ouomea  Sugar  Co. 

Judgment  affirmed. 

Opinion  op  the  Coukt,  by  McColly,  J 

The  bill  prays  for  an  injunction.  It  is  brought  by  J 
as  President  of  the  plaintiff  company.  The  injunction 
by  Mr.  Justice  Preston,  to  whom  the  hilt  was  addrei 
first  instance. 

The  real  issues  involved  in  this  suit  and  another  in 
several  parties  in  interest  herein  are  likewise  con 
stated  in  the  following  stipulation  executed  by  thi 
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Matters  of  fact  or  evideDce,  and  points  of  argument  necessary  to 
to  be  stated,  in  addition  to  those  set  forth  in  the  stipuiatioa,  will 
be  stated  in  their  place  in  the  opinion : 

STIPUIiATION. 

<<  It  is  stipulated  and  agreed  by  counsel  for  complainant  an^l 
respondents  that  at  the  hearing  of  the  appeal  frem  the  order  of 
Mr.  Justice  Preston  refusing  to  dissolve  the  injunction  issued  in 
this  cause,  before  the  full  Court  in  Banco,  the  following  questions 
of  law  shall  be  passed  upon  by  the  Ck)urt :   * 

«  1.  Is  there  any  such  corporation  as  the  Onomea  Sugar  Co., 
duly  and  legally  organized  and  existing  ? 

<<2.  Had  C.  Brewer  &  Co.,  or  any  person  on  its  behalf,  any 
right  to  attend  meetings  of  the  stockholders  of  the  Onomea  'Sugar 
Co.,  and  to  vote  at  such  meetings,  by  virtue  of  the  transfer  of 
shares  made  to  them  by  S.  L.  Austin  on  the  14th  day  of  October^ 
1884? 

<<For  the  purpose  of  enabling  the  Court  to  malce  a  decision  upon 
the  above  points,  the  following  documents  may  be  produced  and 
considered  as  in  evidence,  and  the  following  facts  are  agreed 
upon : 

1.  The  charter  of  the  Onomea  Sugar  Ca 

2.  All  books  of  the  Onomea  Sugar  Co. 

3.  The  certificates  of  shares  issued  to  S.  L.  Austin,  and  the 
indorsements  and  the  certificates  issued  to  C.  Brewer  &  Co. 

4.  The  conveyance  from  S.  L.  Austin  to  defendants  of  his  right 
to  redeem  the  shares  transferred  to  C.  Brewer  &  Co. 

6.  Deed  from  S.  L.  Austin  et  aL  to  the  Onomea  Sugar  Co. 

6.  Charter  of  C.  Brewer  &  Co. 

<<It  is  agreed  that  Herbert  C.  Austin  and  Franklin  H.  Austin 
were  not  present  at  the  meeting  held  to  organize  the  Onomea 
Sugar  Co.  in  person,  but  that  H.^C.  Austin  was  represented  at 
said  meeting  by  Jona.  Austin,  his  proxy ;  that  the  officers  elected 
at  the  meeting  held  October  21,  1882,  were  regularly  elected, 
provided  said  company  was  regularly  and  formally  organized ; 
that  the  transfer  of  shares  by  S.  L.  Austin  to  C.  Brewer  <&  Co. 
was  recorded  on  the  books  of  the  Onomea  Sugar  Company  before 
the  election  of  ofi&cers  claimed  to  have  been  held  on  November 
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12,  1864,  but  without  knowledge  or  express,  author! 
Austin,  except  as  such  record  aad  the  right  to  mali 
was  authorlssed  by  said  transfer  to  C.  Brewer  &  Co.; 
tices  required  by  law  or  the  charter  of  said  compai 
to  said  meeting  of  November  12,  1884,  were  duly  g 
list  of  the  officers  claimed  Uy  have  been  elected  at  sa 
was  duly  published  in  the  Saturday  Press  for  four  wee 

"The  decision  of  the  above  questions  -shall  t>e  b 
upon  the  parties  in  the  suit  of  .S^.  L.  Austin  et  al  vt 
A  Cb.,  but  the  right  of  complainants  in  the  last  mei 
to  redeem  said  8tiaren  shall  not  be  8naiiy  decided  upi 
mission,  and  the  Court  shall  go  Into  the  nature  of  the 
upon  the  transfer  of  said  stock  only  so  far  as  is  necesaa 
mine  who  had  the  right  to  vote  the  shares  on  Novemt 
and  to  that  extent  only  shall  the  decision  of  the  Cour 
binding  upon  the  parties  in  the  suit  of  S.  L.  Austin 
Brewer  &  Co." 

The  first  question  of  I  he  legal  existence  of  the  pli 
corporation,  was  not  raised  before  the  Court  below. 

The  defendants'  contention  is  that  the  charter  was  n 
accepted  by  the  petitioning  corporators. 

Upon  examining  the  charter  before  us,  ve  find  the  ; 
state  that : 

"  Whereas,  Stafford  L.  Austin,  Herbert  C.  Austin 
H.  Austin,  of  Hilo,  etc.,"  have  duly  applied,  but  tt 
part  rttads,  "hereby  make,  constitute  and  appoint  thei 
L.  Austin,  Herbert  C.  Austin,  and  their  a.ssociates  and 
a  IXKty  corporate."  It  must  then  be  considered  that 
corporate  members  were  the  only  two  Individuals  nai 
grant. 

By  the  record  book  of  the  corporation  it  appears  tl 
21,  1882,  the  day  following  the  date  of  the  charter 
held  a  meeting  of  the  sub8cri[>ers  to  the  stuck  of  the  c 
which  were  present  8.  L.  Austin  in  person  and  H.  C. 
F.  H.  Austin  by  proxy  to  Jonathan  Austin.  The 
admits  only  the  presence  of  H.  C.  Austin  by  pre 
Austin  not  being,  however,  a  charter  member,  the  ^ 
'incorporators  were  present  In  person  or  by  proxy. 
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defendants  claim  that,  a  proxy  sufficient  to  authorize  a  representa- 
tion for  an  absent  stockholder  to  vote  at  subsequent  meetings 
would  not  authorize  him  to  act  for  his  principal  at  the  first  meet- 
ting  of  the  incorporators.  But  this  proxy  was  given  for  the 
purpose  of  action  in  the  first  meeting  of  the  company,  when  the 
acceptance  of  the  charter  was  the  first  business  and  a  necessary 
preliminary  to  organization.  The  provisions  of  Sections  1429  and 
1430  of  the  Civil  Code  authorize  the  action  by  proxy  without  any 
restriction.  But,  say  defendants'  counsel,  no  stock  had  then  or 
since  been  issued  to  H.  C.  Austin  or  F.  H.  Austin.  The  record 
of  the  meeting,  however,  makes  him  a  subscriber  for  2,400  out  of 
the  24,000  shares. 

Next  it  appears  that  H.  C.  Austin,  having  been  a  partner  in 
one-tenth  with  S.  L.  Austin,  Joins  in  the  deed  conveying  the  real 
and  personal  property  of  the  plantation  to  the'corporation.  Fol- 
lowing that,  we  find  the  defendants  throughout  their  answer 
admit  the  existence  of  the  corporation,  only  denying  the  validity 
of  the  election  of  the  present  officers.  And  until  subsequent  to 
the  election  of  October,  1884,  the  defendants  have  been  holding 
employments  on  the  plantation  under  the  appointment  of  S.  L. 
Austin,  as  President  of  this  corporation.  They  claim  in  this 
answer  to  be  <<  members  of  the  legal,  though  artificial,  entity  of 
the  Onomea  Sugar  Co." 

Under  these  facts,  it  might  be  sufficient  to  hold  that  these  de- 
fendants are  estopped  from  denying  the  existence  of  this  corpo- 
ration. But  we  go  further  than  estoppel  as  to  these  parties.  It 
is  established  as  to  everyone,  and  for  all  purposes,  that  the  char- 
ter members  of  the  proposed  company  duly  accepted  their  charter, 
and  thereupon  organized  by  the  election  of  officers  and  adoption 
of  by-laws,  and  so  acquired  the  privileges  and  incurre«l  the  re- 
sponsibilities of  a  corporation.  Force  is  to  be  given  to  continiied 
action  and  to  acts  of  acceptance  and  ratification. 

Angell  &  Ames  on  Corp.,  Ch.  2,  Sec.  8 }  Bank  of  U.  S.  vs.  Dan- 
bridge,  12  Wheat.  71 ;  Bex  vs.  Amery,  1  Term  R.  575. 

The  second  question  is  of  the  right  of  C.  Brewer  &  Co.,  or  any 
person  on  its  behalf,  to  vote  on  stock  transferred  to  them  by  S«  L, 
Austin. 

It  appears  that  the  entire  stock,  consisting  of  24^000  shares/ 
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had  beeD  Issued  to  S.  L.  Austin,  and  on  October  14,  188S,  he 
transferred  this  to  the  corporation  of  C.  Brewer  A.  Co.^  to  cancet 
the  indebtedness  existlDg,  and  necessary  to  be  presently  incurred, 
by  writing  on  the  bacli:  of  each  of  the  two  certificates  which 
represented  these  shares,  the  words,  "Sold  to  C.  Brewer  4  Co., 
as  of  Octol)er  1,  1884,"  signing  the  indorsement  and  delivering 
the  certificates. 

C.  Brewer  &  Co.  tben  executed  and  delivered  to  S.  L.  Austin 
the  following  Instrument: 

*' HoHOLULU,  October  14,  1884. 

X  S.  L.  Austin,  Esq.,  Present — Dear  Sir:  As  you  sold  and 
transferred  to  us  the  entire  amount  of  stock  in  the  Onomett  Sugar 
Company  for  amount  of  its  debt  as  of  October  1,  1884,  estimated 
to  be  as  follows,  viz : 
Bookacct  General  acct,  October  1 ,...$  68,530  92 

"  Special        <<  "  4,610  89 

Bonds,  due    May,    1684 26,000  00 

"  "         "       1886 26,000  00 

$118,141  81 
Less  estimate  value  of  sugar  in  hand 10,766  41 

Estimated  total  debt  October  1,  1884 $107,886  40 

"  In  settlement  of  which  you  have  sold  us  all  of  the  stock  in  the 
Onoinea  Sugar  Company,  thereby  cancelling  all  agreements  nov 
outstanding  on  account  of  Onomea  Sugar  Com iiany,  so  far  as  yno 
are  personally  concerned.  Say  certificates  No.  2,  tor  22,500 
shares  and  No.  8,  for  1,600  shares,  making  a  total  of  24,000 
shares  of  stock, 

"  We  agree  to  sell  back  to  you  all  the  stock  of  the  Onomea  Sugar 
Company  In  our  possession  at  any  time  up  to  October  1,  1886,  for 
the  amount  that  the  account  standi)  us  in  at  the  time  of  the  sale 
to  you,  charging  interest  at  the  rate  of  ten  per  cent.  (Hi  per  cent.) 
per  annum  on  all  debts  and  the  same  rate  of  interest  on  all  credits 
from  sales  of  stock  or  dividends.  We  to  have  the  privilege 
during  the  time  of  selling  stock  up  to  a  fraction  leas  than  one- 
half  of  the  whole  stock,  applying  the  sales  of  stock  made  by  ua 
and   the  dividends  on  our  part  of  the   stock  to  reducing  the 
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"We  also  agree  to  pay  you  the  sum  of  two  thousand  doUais 

($2,000)  from  October  1,  1884,  to  October  1,  1885,  payable   in 

/monthly  installments  of  ^166  66,  the  same  to  be  paid  on  the   1st 

day  of  each  month,  and  to  be  charged  by  us  as  part  of  the  ex- 

j^n&es  of  the  Onomea  Sugar  Co. 

«<  Yours,  etc., 

C.  Brewer  A  CoMPAirr, 
By  its  President,  P.  C.  Jones,  Jr. 
C.  Brewer  &  Company, 
By  its  Tre'afiurer,  J.  O.  Carter." 

The  privilege  of  buying  beck  was  assigned  to  these  defendants 
by  the  following  endorsement  on  the  above  agreement : 

«  For  and  in  consideration  of  the  sum  of  one  dollar  ($1  00)  to 
me  in  hand  paid,  and  in  consideration  of  the  fact  that  a  eonsider- 
ble  amount  of  the  stock  conveyed  to  C.  Brewer  &  Co.,  as  per  the 
within  statement  of  agreement  actually  belonged  to  them,  I  here- 
by grant,  make  over  and  sell  all  my  right  to  redeem  and  buy  back 
the  controlling  interest  in  Onomea  Sugar  Company  to  my  sons, 
Frank  Hale  Austin  and  Herbert  Clark  Austin." 

«  Onomea,  December  10,  1884. 

(Signed)  S.  L.  Austin." 

Another  assignment  of  later  date  was  also  introduced  in  evi- 
dence. It  is  fuller  in  its  terms,  but  does  not  convey  more  than 
this  is  intended  to  convey,  and  we. do  not  think  it  need  be  cited, 
as  relating  to  a  transaction  between  other  parties  than  those  before 
the  Court.  The  instrument  from  Brewer  &  Co.  to  S.  Lb  Austin 
cannot  be  interpreted  by  any  construction  given  it  by  S.  L. 
Austin  in  assigning  his  rights. 

The  stock  was  transferred  on  the  stock  book  and  new  certifi- 
cate issued  to  C.  Brewer  &  Co.,  November  12,  1884,  the  certifi- 
cate being  signed  by  the  officers  elected  by  their  voting  on  this 
stock  at  the  meeting  of  that  date. 

The  contention  of  the  defendants  is  that  this  transaction  con- 
stitutes a  mortgage,  or,  if  it  be  preferred,  a  mere  pledge  of  stock, 
and  that  the  right  of  voting  remains  in  the  mortgagor  or  pledgor, 
citing : 

Jones  on  Ch.  Mort,  Sec.  1-19;  Folhemusvs.  Trainer^  80  Qd., 
685;  Beeeher  vs.   WelU  Man.  Oo.^  1  McCrary,  62;   Brewster  vi. 
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M.,  15 ;  ^t>wetl  va.  Thompson,  3  Cranch  C.  C,  428  ; 
ji^IMiTUi  trtUcockt,  7  Cowen,  402;  Ex  parte  I^rker,  fiWeod,,  509; 
JoDes  on  Pledges,  Sec  441;  Strong  m  Smith,  80  N.  Y.,  637; 
Wood's  Field  oa  Corp.,  99;  1  Abbott's  Digest  Corp-,  p.  809; 
Aogell  &  Ames  on  Corp.,  Sec.  132 ;  Morawetz  on  Corp.,  360. 

For  the  plaintiff  it  is  claimed  that  ttie  character  of  the  boidiog 
of  the  stodE  by  C.  Brewei  &  Co.  gave  them  the  right  to  vote  It, 
citing : 

Bank  vs.  Case,  99  U.  a,  681 ;  Burgess  vs.  Seligman,  107  V.  8. 
20}  PuUman  vs.  Upton,  96  U.  S.,  330;  Nat.  Bank  vg.  W<Uaon- 
town  Bank,  106  U.  8.,  217;  Crease  vs.  Babcock,  10  Met.,  646; 
Bosevelt  vs.  Brown,  11  N.  Y.,  149  ;  Trrtst  Co.  vs.  Ins.  Co.,  18  N. 
Y.,  199  ;  Nml  vt.  JSamUton,  85  N.  Y.,  463  ;  R.  R.  a>.  vs.  Stewart, 
41  Pa.  St.,  54;  Boppin  vs.  Bufum,  9  B.  I.,  518;  Bank  vs.  Sing- 
ham  M.  Co.,  127  Mass.,  663. 

In  the  great  variety  of  cases  Involved  in  the  foregoing  clta- 
lioDS,  we  believe  there  la  no  conflict  oi  authority  in  respect  to  the 
proposition  that  a  stockholding  which  carries  with  it  a  liability  to 
tbe  extent  of  unpaid  balances  on  sbares,  gives  with  it  a  right  to 
vote- 
In  Burgess  vs.  Seligman,  107  U.  S.,  20,  it  appears  that  by  force 
of  a  Missouri  statute  exempting  the  holders  of  stock  as  collateral 
security  from  liability  for  the  debts  of  a  corporation,  there  might 
be  a  right  to  vote,  although  there  Is  no  liability  borresponding, 
this  right  existing  even  on  stock  issued  by  tbe  corporation  as 
collateral  security. 

In  National  Bank  vs.  Case,  99  U.  S.,  631,  the  Court  say,  "It 
Is  thoroughly  established  that  one  to  whom  stock  has  been 
transferred  In  pledge  or  as  collateral  security  for  money  loaned 
and  who  appears  on  the  books  of  the  corporation  as  the  owner  of 
the  stock,  is  liable  as  a  stockholder  for  the  benefit  of  the  creditors. 
Having  taken  the  legal  title,  he  has  released  the  former  owner — 
be  has  taken  the  ^parent  ownership  and  thus  become  entitled  to 
receive  dividends,  vote  at  elections,  etc."  In  this  case  the  re- 
qwnaibilily  was  enforced  on  the  defeudttnt  stock  holders,  although 
it  had  been  transferred  colorably  to  one  of  Its  clerks.  The  clr- 
cumslAnces  of  the  following  case,  much  relied  on  by  defendant's 
counsel,  are  substantially  unlike  tbe  case  before  us. 
70 
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oell  OB-  Thompson,  8  Gmnch,  428,  was  a  bill  fn  equity  to  eom- 
le  defendant  to  give  the  plaintiff  a  power  of  attorney  or 
to  vot«  at  an  election  of  directoiB  upoD  300  shares  of  stock 
erred  by  thn  plaintiff  In  trust  as  a  collateral  security  for  a 
tbe  plaintiff  being  [n  no  default  and  the  stocit  not  forfeited; 
dat  until  foreclosure  or  scde  under  the  mortgage,  the  mort- 
is entitled  to  vote,  and  the  Court  will  compel  the  mortgagee 
e  him  a  power. 

mr  case  it  is  to  be  observed  that  the  limited  right  to  receive 
iods  by  credlllng  the  amount  to  the  vendor's  debit  acconnt 
^served  by  express  agreement  In  the  defeasance,  but  there  is 
pulation  reserving  tbe  right  to  vote. 

may  ask  for  how  long  could  It  be  considered  that  the  right 
e  remained  with  the  vendor  here.  The  terms  of  the  sate 
unMnditionat.  The  defeasance  agreement,  after  reciting 
he  stock  is  sold  and  transferred  in  settlement  of  the  debt 
!  company  as  to  his  pers<mal  liability,  agrees  to  sell  back 
1  a  year  all  stock  which  may  remain  in  the  hands  of  C. 
ir  &  Co.  at  co.'it  and  interest,  but  with  the  privilege  of 
J  within  the  year  a  fraction  less  than  one-half  the  shares, 
interest  remained  In  S.  L.  Austin  ?  Clearly,  no  legal  in- 
.  He  had  only  a  right  up  to  the  first  of  October,  1880,  to 
ase  an  interest  on  certain  t«rms,  and  be  had  not  purchased, 
uestlun  Is  not  affected  by  the  stock  being  paid  up  or  not 
:  kind  of  stock  may  be  mortgaged,  pledged  or  conditionally 

case  of  a  sale  of  partially  paid  stock  made  in  the  terms  and 
the  conditions  of  this,  it  Is  clear  that  the  purchaser  and 
r  would  be  held  liable  for  corporation  assessments  and  debts, 
lat  the  vendor  would  not  be  looked  to.  Keason  and  authority 
at  the  respiinsiUte  party  has  the  vote,  and  has  it  from  the 
}t  the  tranHfer.  ■  The  privilege  of  repurchase  may  not  be 
sed.  Nothing  remained  to  be  done  to  vest  the  title  of  the 
in  C.  Brewer  A  Co. 

parte  Wiiicoaks.  7  Cuwen,  411,  is  relied  on  by  defendant's 
il  as  a  leading  case  in  support  of  his  posltiou.  In  our  view 
directly  adverse  to  it.  The  Ci>urtsay,  "  Hypothecation  la 
ntional  aud  Implies  the  power  of  rendering  the  subject 
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available  by  way  of  sale  to  satisfy  the  debt  on  default 
Tbe  stock  stood  od  the  transfer  book  in  the  name  ol 
This  is  generally  conclusive  upon  the  inspectors  and 
It  so  in  this  case.  But  we  do  not  hesitate  to  say  t^ 
caae  of  hypothecation  the  pledgor  may  vot«,  Thi 
may  well  continue  with  him  consistently  with  the  n. 
contract  and  the  stock  remiiiD  In  his  name.     Till  enfo 


Sarker'B  Case,  6  Wendell,  509,  follows  the  same  II 
that  hypothecated  stock  standing  in  the  pledgee's  n 
voted  by  him.  To  the  same  effect  is  Jones  on  Pledge 
and  in  all  the  authorities  cited  we  find  no  support  for 
eltion  that  stock  sold  and  transferred  on  the  books  < 
by  the  vendor. 

The  legal  title  had  passed.  The  legal  time  for  rep 
elapsed.  Shares  sold  by  Brewer  &  Co.  would  undou 
carried  the  right  to  vote.  The  whole  shares  in  the  ham 
A  Co.  must  be  considered  to  have  the  same  right.  On 
officers  had  been  made  under  this  right;  the  secon 
present  officers  were  elected,  was  held  after  the  lapse 
during  which  it  was  agreed  that  S.  L.  Austin  mig 
the  unsold  shares  in  the  hands  of  Brewer  •£  Co.,  at 
terest.     In  oat  opinion,  the  right  to  vote  was  complei 

\i\wa  the  argument  before  us,  Mr.  Ashford,  of  the 
couniiel,  made  a  third  proposition,  viz:  That  as  it 
Messrs.  Jones  and  Carter  are  officers  of  the  corpo 
Brewer  &  Co.,  whose  interests  are  hostile  to  those  of 
Sugar  Co.,  they  were,  and  are  still,  disqualified  fi 
office  in  the  Onomea  Sugar  Co. 

It  seems  to  ns  that  our  deci.'iion  upon  the  above 
carries  with  it  the  decision  on  thlx  point.  If  Brewer  i 
Bidered  the  nhareholders  of  all  the  ;stock  in  the  comp« 
they  be  considered  as  hostile  to  themselves.  The  grouo 
or  adverse  interest  must  be  taken  to  be  that  they  w 
fft  the  company,  and  the  sole  creditors.  Now,  It  mu 
ered  that  their  interest  was  In  the  Onomea  Sugar  Co. 
perouij  and  valuable.  Neither  would  thla  t>e  an  inter 
the  vendor  of  the  stock,  for  however  valuable  It  mi 
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he  had  the  privilege  of  buying  it  back  at  cost,  and  if  the  man. 
agement  of  C.  Brewer  db  Co.  made  it  worth  leas,  he  was  under  bo 
obligation  to  take  it.  The  cases  cited  in  support  are  disdmilar  to 
this  in  that  they  are  not  cases  where  the  alleged  hostile  or  ad- 
verse interest  is  the  owner  of  the  whole  stock  which  might  be 
affected  by  his  dealings.  We  agree  with  the  language  of  the 
Ohio  case  cited  in  Morawetz,  Sec.  245  :  •<  A  director  whose  per- 
sonal interests  are  adverse  to  those  of  the  corporation,  has  no 
right  to  be  or  act  as  a  director — ^as  soon  as  he  finds  that  he  has 
personal  interests  which  are  in  conflict  with  those  of  the  company 
he  ought  to  resign."  These  directors  had  no  interests  hostile  to 
the  Onomea  Company,  and  we  think  none  hostile  to  the  former 
holder  of  the  stock. 

Following  the  argument  of  Mr.  Ashford,  Mr.  Thurston,  as 
counsel  for  defendants,  submitted  argument,  chiefly  based  on  the 
proposition  that  defendants  were  in  possession  of  the  plantation 
claiming  right  of  possession  and  should  not  be  ejected  by  an  ex- 
parte  injunction.  An  examination  of  the  whole  record  does  not 
sustain  the  premises  of  this  argument.  It  is  in  proof  in  the  case 
of  Stafford  X.  Austin  vs.  C.  Brewer  &  Co.,  and  in  this  case,  that 
H.'C.  Austin  was  appointed  manager  of  the  plantation  by  the 
Directors  of  the  Onomea  Sugar  Co.,  November  12,  1884.  He 
has  held  as  manager,  drawn  his  drafts  and  exercised  all  the 
functions  of  a  manager.  He  is  not  now,  and  never  has  been,  the 
holder  of  stock  in  the  company.  In  no  view  can  he  be  considered 
as  an  adverse  holder  under  claim  of  right  and  possession.  The 
Court  below  had  before  it,  as  we  now  have  in  review,  the  whole 
pleadings  and  proofs  in  the  several  cases  concerning  these  parlies, 
and  it  was  bound  to  consider  them  as  affecting  this  particular 
case. 

The  petitioners  made  a  sufficient  showing  that  the  defendantSi 
being  servants  of  the  plaintiff  company,  were  asserting  claims 
and  committing  acts  not  in  consonance  therewith,  which  the  plain- 
tiff was  entitled  to  have  restrained  by  injunction. 
« 

We  confirm  the  judgment  of  the  Court  below. 

I*.  M.  Hatch^  for  plaintiffs. 

Ashford  A  Ashford  and  L.  A»  Thurston^  for  defendants. 

Honolulu,  March  12,  1887. 
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THE  KING  VI.  AHO,  aliaa  YOUNG  CHIN  H( 
Exceptions  prom  Circuit  Court,  Sbcond  Judiciai, 
January  Term,  1886. 
JUDD,  C.  J.;  McCuLLY  and  Pbebton,  JJ. 

Offlcers  of  the  cDBtoma  canaot,  without  a  eearcb  warrant, 
«baudlee  brought  from  a  port  ot  entry  in  an  inter-islai 
and  landed  in  a  warehouse  at  another  port. 

Defendant  was  convicted  of  obstructing  an  oflScer  of  the  c 
the  discharge  of  hla  duty  ;  held,  that  as  the  officer  had 
warrant,  he  was  not  in  the  discharge  of  bis  official  du 
new  trial  ordered. 

Held  on  re-argument,  that  officers  of  ibe  customa  can  ex« 
rights  under  the  statute,  aa  to  search  of  goods  with< 
rant,  only  in  regard  to  merchandise  Imported  from 
country,  before  it  has  left  the  vessel  at  the  port  of  fin 
this  Kingdom. 

Opinion  of  the  Court,  by  Jo»d,  C.  J. 

Tbe  defendant  was  found  guilty  at  the  December  Te 
of  the  Circuit  Court  of  the  8econd  Judicial  Circuit,  of  t 
of  obstructing  a  customs  offlier  in  the  discharge  of  his  i 

On  part  of  the  prosecutJun,  evidence  was  offered  to  i 
on  the  23d  of  July,  1885,  one  John  Wagner  was  bo 
office  and  discharging  thedutietiof  Port  Surveyor  of  t 
Kahului,  Maui,  a  port  of  entry;  that  on  that  day  ther< 
the  warehouse  of  Wilder  &  Co.,  at  Kahului,  (tyhich  » 
by  permission  of  its  owners,  the  customs  ofQoers  used  fo 
purposes  as  occasion  required)  certain  pacKagee  of  me 
which  had  arrived  there  from  Honolulu  on  the  steame 
the  day  previous,  consigned  to  Chin  Hop,  at  Kahului.  C 
of  July,  while  a  Chinese  trunk  among  these  goods  wa 
the  warehouse,  defendant  came  there  and  claimed  delivi 
trunk,  as  agent  of  the  consignee.  Wagner,  thereupon 
Surveyor,  claimed  and  demanded  of  defendant  the 
sesrch  the  trunk  and  its  contents.     Defendant  denied 
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right  to  search,  and  by  f 
vented  him  from  making 

On  the  part  of  the  defei 
defendant  took  the  ttuni 
cably  'obtained. 

The  defendant's  counsei 

"1.  The  duty  of  thecus 
of  the  exports  and  imports 
as  such  officers  to  ioatituie 
of  entry,  from  the  ports  of 

"2.  Chapter  LXX  of  tl: 
nnder  which  this  prosecut 
and  other  frauds  against 
offenses  as  are  commitled 
law.  The  authority  of  t 
the  search  of  goods  held 
laws  of  the  land,  as  the  u 
Btmctlona  were  refused. 

The  Coort  charged,  agi 
counsel,  as  follows ; 

"For  the  purposes  of 
officers  have  the  right  ol 
smuggling,  although  my  I 
a  port  of  entry  for  goods  t 
charge  you  that  the  custoi 
search  gooda  imported  fro 
Goods  are  liable  to  search 
and  transportation  to  othe 
It  was  Wagner's  duty  and 
If  obstructed  in  that  dut 
defendant,  then  defendu 
against  him  and  should  be 
officer  of  the  customs  sht 
suspect  that  smuggling  ii 
right  of  search  exists  inde 
tion  or  suspicion,  and  may 
B 

The  several  statutes  w 
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denpral,  representing  the  Crown,  as  conferring  the 
officers  of  the  customs  to  search  and  examine,  wl 
goods  landed  at  porta  of  entry  from  inter-island  ca; 
tione  664,  6S9  and  6S2  of  the  Civil  Code.  Section 
that  the  collectors  of  the  several  ports  shall  he  ex.- 
era,  appraisers  and  examiners  at  their  respective  pt 
requiring  Inspection,  appraisement  or  czaiminatioi 
property  coming  in  any  way  Into  such  port,  withi 
■when  undervalued  or  in  any  other  case  when  th« 
deemed  necessary  by  the  collector. 

This  section  Is  under  Article  18  of  the  Code  en 
arrival  and  entry  of  vessels,"  and  section  646  requ 
to  I>e  furnished  the  collector  by  the  commanding  oi 
merchant  ve&sel  arriving  from  a  foreign  port,  or  fr 
port  with  foreign  merchandise  on  board.  By  fun 
di.'ie  is  meant,  merchandise  from  foreign  ports  that 
entered  at  a  custom  house.  When  goods  have 
and  have  passed  the  custom  house,  they  become  d 
within  the  scope  of  this  Artii-le.  No  manifest 
coasting  vessels  on  arriving  at  any  port.  But  it  is  n 
discuss  this  section  further,  as  In  the  case  before 
whoso  examination  of  goods  was  resisted  by  the  c 
not  the  collector  of  the  port  of  Kahulul,  hut  the  I 
to  whom  this  law  dues  not  apply. 

Section  662  is  especially  relied  upon  by  the  pi 
reads: 

<<  It  shall  be  lawful  for  any  collector  or  other  offlc 
employed  for  the  prevention  of  smuggling,  or  f 
constable  or  police  officer  to  go  on.  board  any  vessel 
have  reason  to  suspect  any  goods  subject  to  duty  ar 
board  of  such  vessel,  and  upon  producing  his  comn 
polntment  to  office,  to  search  for,  seize  and  sec 
goods." 

This  section  occurs  under  Article  XXVI  of  the  C 
der  the  title  "Of  smuggling  and  other  frauds  agaiiu 
laws."  These  sections,  presumably,  apply  to  vessel 
porta. 

But  it  is  urged  that  a  vessel  from  a  foreign  port  i 
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Dting  vessel 
earch  of  co 
iDtroduced 
b  extent  c( 
e  think  tbe 
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OD,  in  any  n 
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i  coasting  V' 

0  carry  oul 
case  the  ri; 

IS,  however, 
ofQcera  on 

1  Inter-Istat 
ed  between 

foreiga  poi 
mse  of  tbe  s 
ner,  the  cus 
!or  customs 
iral  con  ten  di 
s  if  still  on 

they  were 
;h  for  them 
The  ware 
lie  must  be 
■astoms  offl 
merchandis 
id  at  any  in 
:  abuses, 
le  neceaaarj 
fficera,  whei 

procure  a  i 
use  or  othei 
c,  if  rediali 
they  are  lai 
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or  attempU 
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ing  of  any  specific  article  of  merchandise  liable  to  forfeiture  any^ 
\7here  oo  land  or  water,  without  warrant,  by  any  person  employed 
for  the  prevention  of  smuggling,  or  by  any  police  officer;  but  we 
can  find  no  authority  for  opening  ordinary  articles  of  merchan- 
dise after  they  are  landed,  not  being  baggage,  by  a  customs 
office/  or  the  collector  himself,  without  a  search  warrant. 

We  are  aware  that  there  may  be  inconveniences  arising  from 
our  construction  of  the  law.  Many  of  our  ports  of  entry  have 
been  created  of  late  years,  and  provision  has  not  been  made  for 
the  appointment  of  Magistrates  to  reside  at  these  ports,  to  whom 
application  can  speedily  be  made  for  the  search  warrants  when 
required.  Some  legic^lation  may  be  found  necessary  to  give  offi- 
cers, where  the  concealment  of  substances  occupying  but  little 
space,  like  opium,  is  suspected,  greater  authority.  We  must 
remember  that  the  Constitution,  Article  12,  provides  that  every 
person  has  the  right  to  be  secure  from  all  unreasonable  searches 
and  seizures  of  his  person,  his  house,  his  papers  and  effects,  and 
we  are  not  authorized  to  make  this  right  of  no  value  to  the  indi- 
vidual  by  enlarging  the  scope  of  statutes  beyond  their  plain  mean- 
ing and  intendment 

Officer  Wagner  not  being  in  the  discharge  of  his  official  duty 
when  the  acts  complained  of  on  the  part  of  the  defendant  took 
place,  defendant  should  not  have  been  convicted  for  resisting 
him,  and  the  charge  of  the  Court  was  erroneous,  so  far  as  it  is 
contrary  to  the  view  now  held. 

The  exceptions  are  sustained,  and  a  new  trial  ordered* 

Honolulu,  Maroh  8,  1886. 

Supplemental  Opinion,  by  McCully,  J. 

After  the  above  decision  had  been  filed,  the  Attorney-General 
petitioned  the  Court  for  a  rehearing,  principally  on  the  ground 
that  the  identity  of  the  right  to  seize  goods  on  board  of  any 
vessel,  with  the  right  to  treat  them  in  this  warehouse  qucui  they 
were  on  the  vessel,  had  not  been  fully  presented  in  his  former 
argument.  The  Court  uons«^nled  to  hear  another  argument,  de- 
siring that  the  decision  of  a  question  of  importance  to  the  public 
service  should  be  based  upon  consideration  of  every  element  of 

the  case. 
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Upon  further  review  of  the  statutes,  we  are  unahle  to  come  to 
a  different  conduHion.  Section  662  is  placed  among  sections 
which  relate  to  smuggling,  which  is  defined  in  Section  655,  the 
first  in  this  article,  as  the  importation,  landing  or  transhipping 
of  any  goods  subject  to  duty,  without  due  entry,  payment  of 
duties,  etc.,  at  the  Custom-house,  and  transhipment  of  merchan- 
dise from  one  foreign  vessel  to  another  was  subject  to  transit 
duty,  as  per  Section  562,  until  repealed  in  1860  by  an  Act  requir- 
ing still  a  permit  from  the  Custom-house,  under  the  penalties  of 
smuggling. 

Importation  aiid  introduction  can  mean  nothing  but  bringing 
into  thin  Kingdom  from  a  foreign  country,  and  transhipping  can 
mean  nothing  but  a  transhipment  from  a  vessel  arrived  from 
abroad  to  another  foreign-t)ound.  Section  661  provides  that 
Custom-house  officers  may  board  and  examine  any  vessel  on  her 
entry  into  and  departure  from  this  Kingdom.  Section  662  pro- 
vides that,  for  the  prevention  of  smuggling,  i.  6.,  the  introduc- 
tion of  goods  from  a  foreign  port,  customs  officers  and  police 
officers  may  board  any  vessel,  on  suspicion  of  goods  concealed  on 
board,  and  after  exhibiting  their  commission  or  appointment, 
search  for,  seize  and  secure  such  concealed  goods. 

To  uur  apprehension,  no  other  construction  can  be  placed  on 
the  language  of  the  section  than  that  <<any  vessel"  means  a 
vessel  from  a  foreign  port.  Not  only  does  the  whole  context 
show  this,  but  the  inference  to  be  drawn  from  the  provision  that 
the  officer  exhibit  his  commission  or  appointment  to  office.  For 
surely  it  cannot  be  intended  that  a  police  officer,  having  a  duty 
to  execute  on  an  inter-island  vessel,  must  produce  his  commis- 
sion. And  it  would  be  a  perversion  of  language  to  hold  that  a 
package  which  has  been  landed  and  placed  in  a  warehouse,  which 
is  also  used  as  a  Custom-house  store,  is  concealed  on  a  vessel. 
This  section  has  a  plain,  obvious  meaning,  and  all  rules  of  con- 
struction require  this  to  be  given.  It  means  there  is  authority 
given  to  search  a  vessel  for  concealed  goods.  It  fits  the  case  of  a 
vessel  suspected  of  having  made  a  fraudulent  or  defective  mani- 
fest. She  may  have  discharged  everything  as  reported,  and  lie 
in  port  as  a  discharged  ship,  ostensibly  waiting  cargo,  but  alao 
waiting  the  opportunity  to  smuggle  her  concealed  goods.  She 
may  be  searched. 
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The  next  section,  663,  provides  for  search,  but  under  a  search 
warrant,  for  good.s  su.spected  to  be  smaggled  and  concealed  any- 
where on  shore.  Sections  554  and  555  provide  for  inspection  and 
examination  of  goods.  Other  sections  provide  for  seizure  and 
forfeiture  of  baggage,  which  has  been  fraudulently  declared  on* 

The  Attorney-Qeneral  is  necessarily  obliged,  for  consistency's 
sake,  to  ta]ce  the  view  that  merchandise  once  introduced  into  the 
country,  upon  being  placed  aboard  an  inter-island  vessel,  again 
assumes  the  character  of  foreign  cargo,  and  becomes  amenable  to 
what  may  be  called  the  summary  jurisdiction  of  the  Custom- 
house. It  seems  to  us  that  consistency  would  require  to  proceed 
a  step  further,  and  hold  that  the  whole  cargo  be  manifested  and 
entered  again  at  the  port  or  ports  of  entry  where  it  is  discharged^ 
which  is  a  reductio  ad  abgurdum. 

Our  decision  stands  as  first  rendered. 

The  Attorney- OenercUj  for  the  Crown. 

Ashford  &  Aahfordj  for  defendant. 

Honolulu,  March  25,  1886. 
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W.  H.  SHIPMAN  w.  JOSEPH  NAWAHL 

Exceptions  from  Bulings  of  McCulliY,  J. 

January  Tbrm,  1886. 

JuDD,  C.  J. ;  McCuLiiY  and  Preston,  JJ. 

The  Hi  of  Piopio,  being  an  Hi  kuponoy  is  not  subservient  to  the  ahu- 
puaa  of  Waiakea,  by  which  it  Is  Surrounded ;  and  the  lessee  of 
the  Hi  of  Plopio  has  no  rights,  as  a  hoaaina  of  the  ahupuaa  of 
Waiakea,  in  the  sea  fishery  appurtenant  to  Waiakea. 

But  it  appearing,  for  the  first  time  in  the  Appellate  Court,  that  the 
lessee  of  Piopio  has  also  a  kuleana  in  Waiakea;  held  that  said 
lessee,  defendant  herein,  has  a  good  defense  to  an  action  by  plain- 
tifi",  the  owner  of  Waiakea,  for  damages  for  breaking  and  entering 
the  sea  fishery  of  Waiakea. 

Kew  trial  ordered  ]  costs  to  be  paid  by  defendant,  as  it  was  through 
his  laches  that  the  case  was  left  to  the  Jury. 


672  JANUARY,  1886. 

Opinion  op  thb  Court,  by  Preston,  J. 

/  This  is  an  action  of  trespass,  wherein  the  plaintiff  claims  $2,500 
for  alleged  damages  occasioned  by  the  defendant's  breaking  and 
entering  the  sea  fishery  of  the  plaintiff,  adjoining  and  appur- 
tenant to  the  plaintiff's  land,  called  Waiakea,  Hilo,  Hawaii,  and 
taking  fish  therein. 

At  the  trial,  before  McCully,  J.,  and  a  mixed  jury,  who  ren- 
dered a  verdict  for  plaintiff  for  $875,  at  the  July  (1885)  Term  of 
this  Court,  the  defendant  claimed  a  right  of  fishing  as  a  hoaaina 
in  the  Ahupuaa  of  Waiakea,  basing  his  claim  as  a  lessee  of  the 
lii  of  Piopio.  . 

^  The  Court  held  that,  as  the  III  of  Piopio  was  an  Ui  kuponOy  itl 

\    *    was  a  separate  and  independent  title,  and  not  subservient  to  the\ 
^S,        ahupuaa,  so  that  the  owner  of  Piopio  was  not  a  tenant  of  Waia-  ^e 


0^ 


kea,  and  the  fact  that  Piopio  was  surrounded  by  Waiakea  did 
not  make  it  a  part  thereof,  and  instructed  the  jury  that  there  wai 
not  evidence  to  support  the  defendant's  claim. 

Exceptions  were  duly  taken  to  this  ruling,  as  well  as  to  other 
ruHngs  made  by  the  presiding  Judge  during  the  trial,  and  the 
bill  of  exceptions  was  argued  before  us  on  the  18th  of  February 
last,  as  of  the  January  Term. 

From  the  circumstances  hereafter  appearing,  it  appears  to  as 
to  be  unnecessary  to  decide  the  several  exceptions,  some  of  them 
of  considerable  importance,  except  so  far  as  to  say  that  we  are  of 
opinion  that  the  instructions  and  ruling  of  the  learned  Judge, 
with  regard  to  the  rights  of  the  defendant  under  his  lease  of  the 
111  of  Piopio,  were  correct. 

But,  on  referring  to  the  said  lease,  we  find  that,  in  addition  to 
the  111  of  Piopio,  a  kuleana  in  Waiakea,  described  as:  «2.  The 
*  Halai '  kuleana,  as  described  in  Land  Commission  Award  num« 
bered  1279,  on  Waiakea,"  is  comprised  in  the  demise.  This  was 
not  brought  to  the  attention  of  the  Court  or  jury  on  the  trial,  nor 
to  us  on  the  arguing  of  the  exceptions.  It  is  clear  that  this 
changes  the  whole  aspect  of  the  case,  and  shows  a  good  defense 
to  the  action. 

We  therefore  think  a  new  trial  should  be  had,  and  so  order. 
The  costs  of  the  previous  trial  and  of  these  exceptions  must  be 
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paid  by  the  defendant,  as  it  was  through  his  laches  the  ease  was 
left  to  the  Jury. 

X.  A.  Thurston^  for  plaintiff. 

P.  Neumann  and  W.  A,  Kinney^  for  defendant. 

Honolulu,  March  16,  1886. 
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IN  THE  MATTER  OP  JOHN  W.  MCCARTHY. 


Extradition  from  California. 

February,  1886. 

JuDD,  C.  J.  J  McCuLLY  and  Preston,  J  J. 

There  can  bene  question  of  the  right  of  the  Gfovernment,  Independ- 
ent of  any  treaty,  to  surrender  a  fugitive  criminal  upon  the 
request  of  a  foreign  State. 

Upon  a  requisition  from  the  Governor  of  California  for  the  surrender 
of  a  fugitive  from  Justice,  the  Minister- Resident  of  the  United 
States  in  this  Kingdom  requesting  the  intervention  of  this  Gov- 
ernment: held  that  the  objection  that  the  Governor  of  a  State 
has  no  poi^^er,  under  United  States  laws,  to  make  such  a  requi- 
sition, is  not  sustainable  in  this  case. 

The  production  of  an  indictment  against  the  fugitive,  found  by  a 
Grand  Jury,  charging  the  crime  alleged,  is  a  sufficient  Presump- 
tion of  guilt.  ^^ 

Although  it  would  have  been  more  regular  to  forward  the  original 
bench  warrant,  a  certiSed  copy  thereof,  issued  under  the  seal  of 
the  Court,  held  sufficient. 

It  being  sufficiently  proven  that  the  respondent  ii^  a  fugitive  from 
Justice,  the  Court  grants  extradition,  notwithstanding  that  em* 
bezzlement,  the  crime  of  which  he  is  charged,  is  not  extradit-^ 
able  under  provisions  of  any  treaty. 

Opinion  of  the  Court,  by  Preston,  J. 

On  the  25th  day  of  January  last,  an  information  was  laid  by 
the  Attorney-General  before  the  Chief  Justice,  alleging  that 
John  W.  McCarthy  was  guilty  of  the  crime  of  embezziementi  aft 
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c  officer  (Clerk  of  the  Supreme  Court  of  the  State  of  Cdi- 
I,  and  that  the  Grand  Jury  fur  the  city  and  county  of  Saa 
MO  had,  on  the  13th  day  of  January,  found  a  true  bill  of 
aent  in  the  Superior  Court  of  satd  city  and  county  against 
d  McCarthy  for  such  crime,  and  that  a  warrant  bad  been 
from  the  said  Court  far  the  apprehension  of  the  said  Mc- 
',  and  that  said  McCarthy  had  left  San  FraDcEuco,  and  was 
MJdiug  in  Honolulu,  and  that  a  requisition  for  the  surren- 

the  said  McCarthy,  under  the  hand  of  the  Governor  of  the 
if  California  and  the  Great  Seal  of  the  State,  had  been  sent 

Mqjedty'a  Government,  and  praying  for  an  order  from  the 
Justice  for  the  arrest  of  the  said  McCarthy,  in  order  that 
;ht  be  delivered  to  the  officer  sent  to  receive  him. 

Chief   Justice   thereupon  caused  a  warrant  to-be  Issued, 

which   McCarthy  was   arrested  and  brought  before  Hia 

,  on  the  26th. 

Attorney-General  appeared  on  behalf  of  the  prosecution. 

Whiting  appeared   for  the  prisoner  and  pleaded  to  the 
ctlon  on  the  ^'rounds : 
'bat  the  warrant  issued  sets  forth  no  crime  or  accosation  ot 

'hat  the  crime  for  which  extradition  is  sought  is  <<em- 
ment,"  and  that  "embezzlement"  committed  in  a  foreign 
y,  viz.,  the  United  States,  is  not  an  offense  or  crime  for 
the  person  can  be  extradited. 

'bat  the  demand  for  extradition  Is  made  through  the  Gov- 
i'  the  State  of  California,  and  that  there  is  no  authority  in 
r  said  Governor  to  make  such  demand, 
'hat  the  affidavit  and  complaint  are  made  by  the  Attomey- 
il  of  this  Kingdom,  and  the  Attorney-General  cannot  prop- 
legally  make  Huch complaint  or  be  complainant  herein. 
Chief  Justice  overruled  the  pteas,  and  on  February  1st  the 
ime  up  for  hearing  and  evidence  was  introduced.  It  con. 
of 

L  request  by  George  Stoneman,  Governor  of  the  State  of 
nia,  attested  by  the  Secretary  of  State  of  California,  under 
eat  Seal  of  the  State,  dated  the  16th  of  January,  1886,  to 
Buyal  Highuesu  the  King  of  the  Hawaiian  Idiaads,"  for 
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the  appreheDs!on  and  delivery  to  one  Joseph  Bee,  who  is  duly 
authorized  to  receive  him,  of  one  John  W.  McCarthy,  who  stands 
charged  with  the  crime  of  embezzlement,  committed  within  the 
county  of  San  Francisco. 

2.  Copy  of  an  Indictment  in  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  State  of  California,  against  the  said 
John  W.  McCarthy,  in  whi^h  he  is  accused  by  the  Grand  Jury  of 
the  City  and  County  of  San  Francisco,  with  the  crime  of  em- 
bezzlement, in  that  he  was,  on  or  about  the  28th  day  of  February^ 
1885,  the  duly  elected,  qualified  and  acting  Clerk  of  the  Supreme 
Court  of  the  State  of  California,  and,  by  virtue  of  his  trust  as 
such  officer,  there  came  into  hU  possession  and  control  ($550)  five 
hundred  and  fifty  dollars  of  the  property  of  the  State  of  Cali- 
fornia, and  which  he,  at  the  City  and  County  of  San  Francisco, 
on  the  28th  of  February,  1885,  willfully,  unlawfully,  fraudulently 
and  f elonously  did  appropriate  to  his. own  use,  contrary  to  the 
due  and  lawful  execution  of  his  said  trust,  and  contrary  to  the 
form,  etc.,  of  the  statute,  etc.  This  is  signed  by  J.  N.  E.  Wilson, 
District  Attorney,  endorsed  a  "True  Bill"  by  E.  M.  Burns, 
Foreman  of  the'  Grand  Jury,  and  certified  by  Jas.  J.  Flynn,  the 
Clerk  of  the  Superior  Court,  as  having  been  presented  in  open 
Court  by  the  Foreman  of  the  Grand  Jury,  and  filed  as  a  record  of 
said  Court  on  the  15th  of  January,  1886. 

3.  Copy  of  a  bench  warrant  issued  on  the  indictment  by  order 
of  the  Court  and  attested  by  Jas.  J.  Flynn,  the  Clerk,  dated  the  15th 
of  January,  1886,  for  the  arrest,  forthwith,  of  the  said  John  W. 
McCarthy. 

4.  Original  affidavit  or  return  of  William  Broughton,  a  police 
officer  of  the  City  and  County  of  San  Francisco,  that  he  received 
the  annexed  warrant  for  the  arrest  of  John  W.  McCarthy  and 
that  he  made  diligent  search  for  him,  etc.,  and  avers  upon  infor- 
mation and  belief  that  he  has  fled  from  justice  in  the  State  of 
California,  and  has  taken  refuge  in  the  Kingdom  of  Hawaii. 
This  is  sworn  to  before  a  Deputy  Clerk  of  the  Superior  Court. 
'  These  three  last  papers,  to  wit,  tiie  Indictment,  bench  warrant 
and  affidavit  of  William  Broughton,  are  certified  to  by  Jas.  J. 
Flynn,  Clerk  of  said  Superior  Court,  under  the  said  seal  of  the 
said  Court,  as  a  full  and  complete  exemplification  of  the  papers 
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and  proceedings  in  the  case  of  The  People  of  the  SicUe  of  Oalifir' 
nia  vs.  J.  W.  MoCkirthy,  The  genuineness  of  this  certificate  and 
signature  is  attested  by  M.  A.  Edmonds,  Presiding  Judge  of  the 
Superior  Court  of  the  City  and  County  of  San  Francisco,  and  this 
is  in  turn  certified  to  and  authenticated  by  Jas.  J.  Flynn,  Clerk  as 
aforesaid.  The  genuineness  of  the  seals  and  of  the  signatures 
of  Judge  Edmonds  and  Jas.  J.  Flynn,  the  Clerk,  were  proved  to 
the  satisfaction  of  the  Chief  Justice  by  competent  evidence.  The 
testimony  of  Joseph  Bee,  a  police  office  of  the  City  and  County 
of  San  Francisco,  was  tai^en,  that  he  knew  the  John  W.  Mc- 
Carthy, then  in  Court,  towbe  John  W.  McCarthy,  who  was  in  Feb- 
ruary, 1885,  Clerk  of  the  Supreme  Court  of  the  State  of  California, 
and  who  is  charged  in  the  indictment  with  embezzlement  of 
public  funds.  Evidence  of  the  statutes  of  California  as  to  the 
constitution  and  Jurisdiction  of  the  Superior  Court  of  California, 
the  functions  of  the  Grand  Jury,  the  nature  of  an  indictment 
found  by  it,  the  nature  of  the  crime  of  embezzlement,  etc,  was 
also  given. 

The  Chief  Justice  rendered  his  decision  (which  is  on  file)  on 
the  4th  of  February,  and  thereupon  certified  to  His  Majesty's 
Minister  of  Foreign  Affairs,  that 

«The  Chief  Justice  now  finds  that  the  above  named  John  W. 
McCarthy  is  charged  with  the  crime  of  embezzlement  committed 
by  him  as  a  public  officer  of  the  State  of  California,  and  entrusted 
with  the  custody  of  public  funds  belonging  to  said  State  while 
such  officer : 

<<That  said  crime  constitutes  a  felony  by  the  laws  of  said  State 
of  California  and  is  a  crime  within  the  meaning  of  section  449 
of  the  Civil  Code  of  the  Hawaiian  Islands  : 

■<<That  the  evidence  adduced  on  the  hearing  aforesaid  is  suffi- 
eient  to  sustain  the  charge  made  against  the  said  John  W.  Mc- 
Carthy, and  that  the  said  John  W.  McCarthy  is  a  fugitive 
from  justice^" 

On  the  receipt  of  this  certificate  the  Minister  of  Foreign  Af« 
fairs  Issued  his  warrant  for  the  arrest  and  surrender  of  the 
accused. 

The  accused  having  been  arrested,  he  applied  to  Mr.'  Justice 
Preston,  in  Chambers  on  the  6th  inst,  for  a  writ  of  habeas  corpus^ 
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which  was  granted,  and  on  the  same  day  the  accused  \^as  pro- 
duced before  such  Justice  and  his  detention  juetifled  under  the 
Minister's  warrant.  At  the  request  of  the  parties,  the  Judge 
discharged  the  writ  pro  forma  in  order  that  an  immediate  ap- 
peal might  be  taken,  and  the  accused  was  remanded  in  custody. 

The  appeal  came  on  for  hearing  on  the  6th  inst.,  and  was , 
argued  by  Mr.  Whiting  for  the  appellant  and  the  Attorney-Gea- 
eral  contra. 
The  following  points  were  taken  by  counsel  for  the  appellant : 
**l.  That  the  Slate  of  California  Is  not  a  sovereign  power,  and, 
therefore,  this  Qovernment  cannot  re<50gnize  its  demand  for  peti- 
tioner's extradition. 

2.  Our  treaty  and  Intercourse  is  all  with  the  United  States,  and 
no  person  can  or  should  be  delivered  up  to  the  officers  of  any  of 
its  component  parts,  unless  the  demand  therefor  be  made  by  the 
Government  of  the  United  States  at  Washington. 

3.  The  papers  upon  which  the  demand  is  made  are  in  them- 
selves insufficient  to  warrant  a  delivery  upon  a  demand  from  Wash- 
ington, and  a  fortiori  from  California,  in  this,  that  the  paper 
purporting  to  be  a  bench  warrant  is  not  issued  under  the  seal  of 
the  Superior  Court  of  the  City  and  County  of  San  Francisco,  and 
Is,  therefore,  void  there  and  everywhere. 

4.  That  the  crime  of  embezzlement  Is  not  one  mentioned  in  the  | 
treaty,  and,  even  if  the  demand  were  made  by  the  Government ' 
of  the  United  States,  this  Government  should  not  give  up  peti- 
tioner because  the  maxim,  enumercUio  uaias  est  exoLuaio  cUleriuSf 
applies  to  a  treaty. 

6.  That  there  is  no  evidence  to  warrant  his  arrest  and  delivery 
under  our  law. 

6.  That  there  is  no  evidence  that  he  is  a  fugitive  from  Justice, 
and,  therefore,  he  should  not  be  delivered  up,  as  only  fugitives 
from  Justice  can  be  so  delivered. 

7.  That  this  Government  can  only  deliver  up  petitioner  to  the 
properly  authorized  agent  of  the  United  States  of  America,  and 
Joseph  Bee,  who  is  named  in  the  warrant,  has  no  authority  what- 
ever from  that  Government 

9.  The  Court  on  kabea$  corpus  cannot  enquire  into  the  exercise 
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of  executive  discretion  when  the  right  of  personal  liberty  is  in* 
Yolved. 

9.  This  Government  is  not  observing  a  due  respect  to  the 
United  States  when  it  treats  one  of  the  States  in  all  respects  as 
though  it  were  a  sovereign  power. 

10.  From  the  warrant  of  arrest  and  the  affidavit  of  the  At- 
torney-General it  appears  that  the  crime  alleged  to  have  been 
committed  by  John  W.  McCarthy,  for  which  he  is  sought  to  be 
extradited,  is  that  of  <<  embezzlement."  That  embezzlement 
committed  in  a  foreign  coun'^ry,  viz.,  the  United  States,  is  not  an 
offence  or  crime  for  which  John  W.  McCarthy  can  be  extradited. 

11.  That  th^  demand  for  extradition  is  made  through  the  Gov- 
ernor of  the  State  of  California.  That  there  is  no  authority  in 
law  for  said  Governor  to  make  this  demand." 

The  case  was  elaborately  presented  by  the  learned  counsel,  and 
the  following  authorities  inter  alia  were  cited  in  support  of  his 
contentions : 

Bihhop's  Cr.  L.,  Sec  28,  196,  25 ;  U.  8.  vs.  LaneaUer^  2  Mc* 
Lean,  431 ;  Cohen  vs.  Virginia^  6  Wheat,  264 ;  Spear  on  Extin- 
dition,  pp.  5,  116,  117,  195,  196,  883,  51;  Opinions  of  Atty. 
Genl.,  Vol.  7,  p.  6,  Vol.  6,  pp.  91,  85,  431 ;  Holmes  vs.^-Jennisonj 
14  Peters,  540;  The  People  vs.  Curtis^  50  N.  Y.,  821 ;  Bespubliea 
vs.  LongohampSf  1  Ball.  120 ;  Be  Wong  SoWj  3  Hawn.^  603. 

A  treaty  is  a  supreme  law  of  the  land. 

Ibster  vs.  Nelson^  2  Pet,  253 ;  Wheat  Int  Law, 93,  94  ;  ShorCs 
Cfase.  lOSerg.  A  B.,  134;  In  re  Washburn^  4  Johns.  Ch.  106; 
Bemarks  of  Taney,  C.  J.,  in  Rhode  Island  vs.  MasscushusettSf  14 
Peters,  458. 

The  Attorney  General  contended  that  the  Hawaiian  Govern* 

'  ment  might,  under  the  authority  of  section  449  of  the  Civil  Code 

and  by  International  Ijaw,  although  not  bound  to  do  so,  surrender 

the  accused,  notwithstanding  << embezzlement"  was  not  a  crime 

ineiuded  in  the  Treaty  with  the  United  States. 

By  the  Court. 

The  first  point  we  have  to  consider  is,  whether  the  Minister  of 
Foreign  Affairs  has  authority  by  law  to  issue  his  warrant  to  8||r« 
render  the  petitioner. 
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It  is  a  disputed  question  among  writers  on  international  law  as 
to  how   far  a  sovereign  state  is  obliged  to  deliver  up  persons 
charged  with  the  commission  of  crime  in  a  foreign  country.    But 
it  is  nowhere  held  that  the  Government  of  a  sovereign  state  may  it 
not,  in  its  discretion,  deliver  up  such  fugitives  from  Justice  on// 
requisition  made  hy  a  friendly  government. 

If  there  he  a  treaty,  of  course  the  contracting  states  are  bound 
to  deliver  up  persons  accused  of  the  commission  of  crimes  men- 
tioned in  the  Treaty,  but  it  does  not,  in  our  opinion,  follow  that 
states  are  precluded  from  surrendering  persons  accused  of  other 
crimes  than  those  specified. 

The  Treaty  between  this  Government  and  the  United  States 
was  ratified  in  August,  1850,  and  by  it  the  contracting  powers 
mutually  agreed  to  surrender,  upon  official  requisition,  to  the 
authorities  of  eai^h,  <<all  persons  who,  being  charged  with  the 
crime  of  murder,  piracy,  arson,  robbery,  forgery  or  the  utterance 
of  forged  paper,  committed  within  the  Jurisdiction  of  either, 
shall  be  found  within  th^  Territories  of  the  other." 

In  the  case  of  Anson  Wing,  the  opinion  of  the  Attorney-Gen- 
eral (Gushing)  was  cited  by  counsel  for  petitioner.  The  Attorney- 
General  says:  <<It  is  the  settled  politic  doctrine  of  the  United  1 
States  that,  independently  of  special  compact,  no  State  is  bound  | 
to  deliver  up  fugitives  from  Justice  of  another^  State."  «<Itis 
true,  any  State  may,  in  its  di>%retion,  do  this  as  a  matter  of  inter- 
national comity  towards  the  foreign  state,  but  all  such  discretion 
is  of  inconvenient  exercise  in  a  constitutional  republic,  organized 
as  is  the  Federal  Union,"  etc.  And  similar  opinions  have  been 
given  by  other  Attorneys-General  of  the  United  States,  and  there 
is  no  doubt  that  the  practice  of  the  Government  of  the  United 
States  and  of  Great  Britain  has,  in  general,  been  in  accordance 
with  the  policy  stated  by  Mr.  Gushing. 

But  in  the  case  of  Arguelles,  the  Government  of  the  United 
States  did  seize  and  surrender  to  the  Spanish  Government,  wjth 
which  there  was  no  extradition  treaty,  the  person  accused  of 
crime.  It  is  true  Mr.  Spear  (p.  16)  says  it  was  nothing  but  legal 
kidnapping,  but  the  Government  exercised  its  discretion. 

But  the  case  under  consideration  stands,  as  we  think,  on  higher 
grounds  than  any  previously  mentioned. 
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The  Legislature  of  this  Kingdom,  by  one  of  its  first  laws,  after 
the  recognition  of  ltd  independence  and  sovereign  rights,  adopted 
the  principle  that  it  is  the  duty  of  the  State  to  surrender  fugitives 
from  Justice.  By  Article  IV,  Section  1,  of  the  second  Act  of 
Kamehanieha  III,  »<An  Act  to  arrange  the  Executive  Depart- 
ments of  the  Hawaiian  Islands,"  it  is  enacted : 

<(  The  Qovernors,  upon  receiving  information  from  the  Minister 
of  the  Interior,  that  any  person,  an  alien,  fleeing  from  the  justice 
of  a  foreign  country  on  account  of  crime  committed  therein,  is 
lurking  in  their  respective  islands,  evading  justice,  and  that 
formal  demand  has  been  made  for  his  surrender  by  the  represent 
tatives  of  such  foreign  country,  or  in  case  no  demand  has  been 
made,  that  a  public  proclamation  has  been  issued  against  sudi 
fugitive,  and  a  reward  offered  for  his  apprehension  and  surrender, 
shall  have  power,  and  it  shall  be  their  duty,  to  issue  a  warrant  for 
his  or  her  apprehension." 

By  a  subsequent  part  of  the  same  Act,  relating  to  the  office  of 
the  Minister  of  Foreign  Belations,  it  is  enacted  : 
\  «The  Minister  of  Foreign  Relations,  upon  information  in 
Iwriting  from  the  Minister  of  the  Interior,  that  an  alien  fugitive 
from  Justice  has  been  arrested  within  the  jurisdiction  of  this 
Kingdom,  and  is  in  custody  of  the  Marshal,  pursuant  to  Section 
8,  Article  4,  Chapter  4  of  the  first  part  of  this  Act,  shall  give  im- 
mediate notice  of  such  arrest  to  the  accredited  representative  of 
the  nation  to  which  said  fugitive  belonged,  if  there  be  one  near 
this  Government;  and  he  shall,  through  such  representative, 
tender  such  fugitive  to  the  nation  whose  subject  or  citizen  he  is ; 
claiming,  at  the  same  time,  the  costs  and  expenses  incurred  by 
his  apprehension,  removal,  confinement  and  surrender." 

The  statute  also  provides  that  in  case  the  accredited  representa- 
tive shall  decline  to  accept  the  surrender,  the  fugitive  may  be 
expelled  the  Kingdom.  The  policy  of  the  Government  be- 
ing  to  deny  the  right  of  asylum  to  criminals. 

The  Civil  Code  was  compiled  and  became  law  in  1859,  and  by 
it  the  following  clau8e.s  were  substituted  for  tiiose  before  set  out: 

<(  Sec.  449.  The  respective  judges  and  magistrates  of  the  King- 
dom shall  have  authority  upon  complaint  made  under  oath  to 
issue  a  warrant  for   the  apprehension  of  any  person  ciiarged 
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with  the  commission  of  a  crime,  in  any  foreign  country,  that  he 
may  be  brought  before  such  Judges  or  other  magistrates  respect- 
ively  to  the  end  that  evidence  of  criminality  may  be  heard  and 
considered;  and  if,  on  such  heariqg,  the  evidence  be  deemed 
8ufi9cient  to  sustain  the  charge,  it  shall  be  the  duty  of  the  examin- 
ing Judge  or  magistrate  to  certify  the  same  to  the  Minister  of 
Foreign  Affairs,  that  he  may  issue  a  warrant  for  the  surrender  of 
such  fugitive." 

<<Sec.  451.  The  warrant  of  the  Minister  of  Foreign  Affairs, 
directing  the  surrender  of  any  fugitive  from  justice,  shall  be 
binding  upon  all  officers  of  His  Majesty's  Gk)vernment,  in  any- 
wise having  the  custody  of  such  fugitive." 

<<  Sec*  452.  Every  fugitive  from  Justice  may  be  retained  in 
prison  after  his  surrender,  until  a  suitable  opportunity  occurs  for 
his  removal,  at  the  expense  of  the  officer  to  whom  he  is  surren- 
dered." 

So  that,  it  appears  to  the  Court,  there  can  be  no  question  as  to 
the  right  jof  His  Ms^esty's  Government  to  surrender  a  fugitive 
criminal. 

And  indeed  a  very  distinguished  living  statesman  (P.  S.  Man- 
cini)  maintains  that  «  the  duty  of  surrendering  such  fugitives  is 
founded  in  natural  right  as  a  debt  due  to  Justice,  and  conse- 
quently does  not  depend  for  its  existence  either  on  the  fact  of  a 
treaty  or  on  the  condition  of  reciprocity."  See  American  Law 
Review,  November-December,  1885,  p.  956. 

The  Legislature  having,  au*cording  to  our  view,  provided  for  ^ 
the  surrender  of  such  fugitives,  and  His  Majesty'!^  Gk)vernment 
having  exercised  its  discretion,  by  the  Minister  of  Foreign  Affairs 
issuing  his  warrant  for  the  surrender  of  the  petitioner,  it  is  not 
within  our  province  to  review  the  exercise  of  such  dis(*retion, 
except  so  far  that  we  must  see  there  is  a  proper  legal  basis  to 
sanction  the  act  of  the  Minister,  and  this  brings  us  to  the  consid- 
eration of  the  remainder  of  the  points  urged  on  behalf  of  the 
petitioner. 

The  requisition  is  made  by  the  Gk)vernor  of  the  State  of  Cali- 
fornia and  it  is  contended  he  has  no  power  to  make  such  a  requi- 
sition by  the  Laws  and  Constitution  of  the  United  States. 

However  this  may  be,  and  without  binding  the  Court  to  decide 
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as  we  now  do  in  any  case  which  may  hereafter  come  before  it^  we 

hold,  in  the  case  now  before  us,  that  the  Minister  Resident  of  the 

ll  United  States  having  requested  the  iotervention  of  His  Majesty's 

llQovemment,  the  ground  taken  for  the  petitioner  Is  not  sustain* 

able. 

With  respect  to  the  points  touching  the  want  of  evidence  to 
warrant  the  arrest  of  the  petitioner,  we  are  of  opinion  that  if  the 
petitioner  was  charged  with  the  crime  before  a  magistrate  having 
power  only  to  commit  the  accused  for  trial  and  to  issue  his  warrant 
for  Ihe  arrest  of  the  accused  for  examination,  the  evidence 
would  undoubtedly  be  insufficient  to  make  even  sl  prima  facie  csse^ 
and  the  petitioner  would  be  entitled  to  his  discharge.  But  here 
an  indictment  has  been  found  by  a  Grand  Jury,  from  which  we 
must  assume  that  sufficient  evidence  was  adduced  to  warrant  the 
placing  of  the  petitioner  upon  his  trial 

Article  7  of  our  Constitution,  as  to  the  right  of  an  accused  to 
have  witnesses  against  him  produced  face  to  face,  only  applies  to 
persons  put  upon  their  trial  upon  indictment  before  the  Ck>urts  of 
this  Kingdom. 

It  is  enough  that  a  reasonable  presumption  of  guilt  Is  apparent 
and  the  production  of  an  indictment  found  charging  the  crime  is 
sufficient     (Spear,  p.  291.) 

With  regard  to  the  sufficiency  of  the  bench  warrant,  we  think  ^ 
it  would  have  been  more  regular  to  have  forwarded  the  original ; 
but  the  copy  is  certified  by  the  proper  authority,  and  it  purporti 
to  be  issued  under  the  seal  of  the  court,  and  we  think  that  the 
objections  are  not  well  taken. 

The  only  remaining  point  is  whether  the  petitioner  is  a  fugitive 
rom  Justice.  The  petitioner  claims  thatby  the  law  of  the  State 
of  California  (Political  Code,  Sec.  853)  he  is  entitled  to  k>e  absent 
from  the  State  for  sixty  days,  and  that  consequently  he  is  to  be 
treated,  not  as  a  fugitive  from  Justice,  but  as  a  person  lawfully 
traveling  wherever  he  may  please. 

We  cannot  adopt  this  view,  and  we  think  the  authorities  of 
the  State  of  California  have  repudiated  such  a  construction  by 
taking  the  measures  they  have.  The  affidavit  of  the  officer 
entrusted  with  the  warrant  for  the  arre^st  of  the  petitioner  is  dis- 
tinct and  specific.    He  says  <<  sought  for  him  at  his  last  known 
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place  of  residence  and  at  his  place  of  business  and  in  the  market 
place  and  at  the  exchange,  and  that  he  could  not  find  the  said  J.  W. 
McCarthy;  and  deponent  deposes  and  avers  upon  hla  information 
aod  belief  that  the  said  J.  W.  McCarthy  has  fled  from  Justice  la 
the  State  of  California  and  taken  refuge  in  the  Kingdom  of  Ha- 
waii.'' We  therefore  are  of  opinion,  it  is  sufficiently  proven  that 
the  petitioner  is  a  fugitive  from  Justice.     , 

We  therefore  dismiss  the  petition  and  remand  the  petitioner  to 
the  custody  of  the  MarahaL    Costs  to  be  paid  by  the  petitioner. 

By  Judd,  C.  J. 

In  addition  to  the  opitiion  of  the  Court  I  wish  to  say  that  as  the 
crime  charged  against  the  prisoner,  embezzlement  of  public  funds 
in  a  foreign  country,  is  not  one  of  the  crimes  for  which  by  the 
treaty  between  the  United  States  and  this  Kingdom  his  extradi- 
tion could  be  demanded,  the  procedure  to  obtain  his  surrender  is 
not  to  be  governed  by  the  provisions  of  the  treaty.  It  is  quite 
true  that  if  the  surrender  of  a  fugitive  should  be  demanded  as  of  ^ 
light  under  the  treaty,  this  Government  would  be  Justified  in  re- 
fusing to  comply  with  it,  unless  the  demand  came  from  the  Exec- 
utive representing  the  sovereignty  of  the  foreign  State. 

In  the  case  before  us  the  request  of  the  United  States  Minister 
that  the  prisoner  be  surrendered  to  the  agent  of  the  State  of  Cali- 
iornia  is  sufficient.  The  liberty  of  residents  in  this  Kingdom  is 
fully  protected  by  the  statute  law  which  requires  a  Judicial  exam-  | 
Ination  into  the  proof  of  criminality  against  them  and  a  Judgment 
as  to  its  sufficiondy  as  a  prerequisite  jto  their  being  excluded  from 
this  Kingdom.  If  it  were  not  for  this  statute,  and  a  resident  of 
this  Eangdom  was  attempted  to  be  sent  abroad  to  be  tried  for  a 
crime  not  extraditable  under  a  treaty,  the  act  of  the  Executive  in 
arresting  him  and  holding  him  for  surrender  would  be  without 
law.  In  such  a  case  the  Court  would  be  authorized  to  interfere  by 
Habeas  Corpus. 

The  policy  of  this  country  as  evidenced  by  the  statute  of  1846, 
which  authorized  the  arrest  of  an  alien  fugitive  from  Justice,  and 
his  tender  to  the  accredited  representative  of  the  country  to  which 
the  fugitive  belongs,  though  no  demand  for  his  surrender  be  made, 
and  the  preseqt  statute  passed  in  1859,  is  certainly  against  making 
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our  shores  the  asylum  for  foreign  criminals.  Many  of  the  diete. 
quoted  from  cases  in  Courts  of  the  United  States  where  the  policy 
is  said  to  be  ajcainst  the  surrender  of  fugitives  except  under  treat^f 
oUigations,  would  have  no  application  here. 

By  McCuiiLY  J, 

The  eleven  points  made  by  the  learned  counsel  for  the  petitioner 
cover  everything  that  can  be  urged  on  his  behalf.  But  in  ray 
view  he  seriously  misapprehends  the  status  of  the  case  with  refer* 
ence  to  Article  XIV  of  the  American  treaty*  and  with  reference 
to  treaty  stipulations  generally. 

It  is  seen  by  the  citations  made  in  the  o{>iniou  of  the  CkKirt  from 
the  organic  laws  of  1S46,  the  iirsst  systematic  laws  of  this  King- 
dom, that  a  full  and  liberal  provision  was  made  against  the  con- 
tingency that  the  Island  Klngdooi  might  became  a  resort  for 
fugitives  from  Justice.  Such  might  be  arrested  upon  merely  the 
formal  demand  of  a  resident  foreign  representative,  or  further, 
upon  the  mere  knowledge  that  public  proclamation  had  been 
issued  against  a  fugitive,  and  be  held  in  custody  of  the  authori- 
ties until  surrendered  to  the  representative  of  the  foreign  govern- 
ment from  whose  Jurisdiction  he  had  fled.  These  statutes  contain 
no  provisions  for  Judicial  examination  of  the  grounds  for  issuing 
a  warrant.  The  order  proceeds  immediately  from  the  executive. 
Furthbrmore,  so  careful  was  the  legislation  of  that  time  that 
persons  guilty  of  crime  In  other  countries  should  not  sojourn  here, 
that  it  is  provided  that  even  if  the  representative  of  the  foreign 
power  refuses  to  accept  the  surrender,  the  offender  may  be  deliv- 
ered up  for  transportation,  to  any  armed  vessel  of  his  nation. 

These  ph>visions  of  law  were  made  prior  to  any  treaty  stipula- 
tions concerning  extradition,  although  treaties  recogrnizing  the 
sovereignty  and  civilization  of  the  ELingdom  had  been  made 
with  France  and  Great  Britain. 

The  statutes  oi  1846  being  the  law  of  the  Kingdom,  the  Treaty 
with  the  United  States,  embracing  Article  XiV,  providing  for 
extradition,  was  ratified  in  August,  1850.  There  are  obvious  reasons 
why  the  Treaty  should  be  narrower  in  its  terms  than  the  Hawaiian 
statute.  It  was  of  reciprocal  obligation,  binding  the  United  States 
to  restore  like  offenders  upon  like  terms  to  the  Hawaiian  Gov* 
emment 
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It  is  a  universal  rule  in  extradition  treaties  to  specify  the  ex- 
traditable offenses.  What  is  agreed  upon  becomes  obligatory  and 
the  claim  is  of  right,  not  depending  upon  international  comity 
nor  upon  the  statutes  of  the  State  upon  which  the  demand  is 
made.  The  United  States  could  have  entered  into  no  treaty 
giving  extradition  in  the  broad  terms  of  the  Hawaiiau  statute  of 
1846,  while  there  were  very  good  reasons  of  policy  for  this  King- 
dom to  offer  tne  statute  to  the  powers  of  the  world,  and  there 
could  be  no  implication  that  the  American  treaty  curtail^  the 
effect  of  it  by  specifying  the  offenses  for  which  the  United  States 
would  extradite  to  Hawaii,  and  vice  versa. 

In  this  state  of  law  and  treaty,  the  Civil  Code,  repealing  and 
superseding  the  Acts  of  1846,  was  passed  Ma^^  1859.  Section 
449  specifies  no  offenses.  «  A  crime"  is  the  only  designation  of 
the  subject  on  which  the  statute  moves.  The  mode  of  prJMseed- 
ing  only  is  changed.  There  is  no  appearance  of  modification  due 
to  the  American  Treaty,  which  had  been  in  operation  nearly  tea 
years.  The  wise  policy  of  maintaining  a  statute  which  would 
surrender  to  the  justice  of  foreign  powers  a  wider  class  of 
offenders  than  was  stipulated  by  treaty  appears  to  have  still 
obtained.  Enacted  after  the  treaty,  it  is  independent  of  it,  and 
I  see  no  reason  to  hold  that  the  treaty  abridges  the  law.  This 
'view  disposes  of  one  series  of  the  petitioner's  objections. 

As  to  the  form  of  the  demand.  Undoubtedly  the  State  of  Cal- 
ifornia cannot  maintain  diplomatic  relations  with  this  or  any 
other  foreign  power,  unless,  which  I  am  not  informed  about,  ^she 
is  included  among  the  Sates  which  the  Republic  of  Mexico,  by 
treaty  with  the  United  State.<^,  permits  to  make  extradition  de- 
mands directly  upon  her.  But  here  the  United  States  Minister 
adopts  and  presents  this  request,  which  is  not  a  demand, — only 
treaty  stipulations  being  demandable — that  this  Governmept  will 
put  In  operation  its  own  statute.  In  this  view,  it  seems  to  me  noth- 
ing more  is  needed.  Indeed  the  statute  requires  only  ^complaint 
made  under  oath"  before  any  magistrate  by  whomsoever  may  be 
credible  and  have  a  proper  relation  to  the  case,  to  put  it  in  motion. 
Query:  Why  could  not  officer  Bee,  without  the  request  of  the 
Governor  of  Californlai  and  without  the  request  of  the  United 
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States  Minister,  have  demanded  a  warrant  for  the  apprehension  T 
These  requests,  the  one  and  the  other,  are  highly  influential,  bot 
I  do  not  perceive  that  they  are  essential  to  the  operation  of  the 
statute.  The  authority  of  officer  Bee  to  receive  bim  withoat 
special  authorization  is,  however,  a  different  thing  from  making 
the  complaint. 

Now,  was  the  evidence  of  criminality  sufficient  to  sustain  the 
charge.  Doubtless  this  Court,  upon  review  in  Hotbeaa  Oorpiu  of 
the  sufficiency  of  evidence,  will  be  held  by  all  the  constitutional 
provisions  guaranteeing  the  rights  of  personal  liberty  and  of  trial 
upon  evidence  of  witnesses  produced  face  to  face,  both  for  the 
defense  and  prosecution,  which  rights  belong  to  all  persons  bein^ 
for  any  time  within  our  Jurisdiction. 

Without  referring  to  the  authorities  given  in  the  opinion  of 
the  Court,  I  cite  only  the  result  expressed  in  Spear's  Law  of  Ex- 
tradition,  p.  40,  in  these  words,  <<The  general  rule  of  evidence 
adopted  in  the  extradition  treaties  of  the  United  States  is,  tliat 
the  charge  of  criminality  on  which  the  demand  for  delivery  is 
based  must  be  supported  by  such  evidence  as  would  justify  the 
lapprehension  and  commitment  for  trial  of  the  person  accused,  if 
lithe  alleged  offense  had  been  committed  in  the  country  on  which 
I  the  demand  is  made."  This  rule  as  to  treaties  may  be  adopted  ^ 
for  action  under  our  statute.  We  have  before  us  in  this  case  evi- 
dence of  criminal  proceedings  commenced  in  the  Court  of  Califor- 
nia. An  indictment  has  been  found  by  at  least  twelve  grand 
Jurors  acting  upon  sworn  testimony.  A  bench  warrant  has  is:$aed 
thereon  for  his  arrest,  and  the  service  thereof  has  been  defeated 
only  by  the  departure  of  the  petitioner  from  the  country.  The 
case  has  reached  the  stage  of  probable  cause  and  apprehension  al- 
ready in  California.  <<  Evidence  of  criminality"  required  by 
Section  449  cannot  be  taken  to  mean  conviction  of  guilt.  Mr. 
McCarthy  is  not  to  l>e  tried  liere.  He  is  wanted  to  be  tried  in 
California.  The  proofs  offered  here  satisfy  me  that  there  is  no  in- 
fringement of  personal  right  in  rendering  him  for  such  trial.  On 
the  other  hand  it  would  be  unreasonable  to  require  more.  There 
is  a  clear  distinction  between  a  mere  charge  or  accusation  and  a 
commitment  or  indictment  found.  If  there  were  on^  the  first,,  it 
would  be  proper  to  require  here  evidence  of  probable  cause  on 
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'Which  a  commitment  for  trial  might  be  made.  We  are  certified 
that  this  has  already  been  done.  If  our  statute  does  not  apply  to 
this  case  it  is  not  easy  to  see  what  it  was  intended  to  accomplish. 
Begarding  the  jurisdiction  of  the  Court  to  inquire  into  the  dis- 
cretion of  the  Executive  in  this  proceeding  it  seems  to  me  that 
when  we  have  determined  that  the  issue  of  the  certificate  to  the 
Minister  of  Foreign  Affairs  was  well  based  on  the  statute,  we  have 
done  all  that  belongs  to  us.  Upon  such  certificate  given  we  are 
not  to  advise  him  to  issue  his  warrant,  aud  certainly  are  not  to 
advise  him  not  to  issue  ik 


W-  H,  SHIPMAN  vs.  JOSEPH  NAWAHI, 

Taxation  of  Costs. 

APBiii  Term,  1886. 

JuDD,  C.  J.;  McCuiiiiY  AND  Prkston,  JJ. 

Defendant  was  ordered  to  pay  costs  for  his  laches ;  plaintiff  claims 
$206,  for  costs  of  witnesses ;  the  Court  allows  $105  of  this  amount 
to  be  taxed. 

Opinion  of  the  Coubt,  by  Judd,  C.  J. 

This  Coart,  on  the  16th  March,  1886,  ordered  a  new  trial  and 
said  «the  costs  of  the  previous  trial  and  of  these  exceptions 
must  be  paid  by  the  defendant  as  it  was  through  his  laches  the 
case  was  left  to  the  jury."  Counsel  for  plaintiff  filed  affidavits 
claiming  to  be  repaid  disbursements  for  witnesses,  etc.,  amount- 
ing to  $206.  The  question  comes  to  the  full  Court,  by  agreement, 
whether  the  defendant  should  pay  all  or  any  of  these  costs.  Counsel 
for  defendant  say  that  these  affidavits  were  filed  since  the  decision 
of  March  16,  and  the  Court  could  not  have  contemplated  that  the 
defendant  should  pay  this  large  sum,  ($206)  by  way  of  penalty 
for  his  la«hes. 

We  think  the  amounts  covered  by  the  affidavit  of  the  20th 
April  are  reasonable  and  proper  to  be  paid  by  defendant,  less  the 
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two  dollars  for  stamps.  Tweuty-six  dollars  on  this  affidavit  may 
be  taxed. 

On  Shipman's  affidavit  of  April  13,  we  allow  for  mileage  (or 
passage  money)  of  J.  K.  Akina,  twenty-five  dollars;  and  one 
dollar  for  attendance,  one  day,  the  trial  occapying  two  days,  and 
one  dollar  a  day  for  five  witnesses  being  allowed  on  the  affidavit 
of  April  20,  which  we  presume  includes  the  attendance  of  Mr. 
Akina  for  one  day. 

For  P.  A.  Akau,  the  same,  i.  6.,  twenty-six  dollars. 

For  Elemakulu,  Kauhiolaie  and  Kukahi,  we  allow  for  passage 
money,  four  dollars  each  way,  for  each  of  them,  and  one  day's 
attendance  each,  or  nine  dollars  for  each  witness;  in  all,  twenty- 
seven  dollars.  These  itemi3  amount  to  $105 ;  and  this  the  de- 
fendant must  pay. 


BOABD  OP  IMMIGRATION  vs.  JOSE  DE  BEGO  SOUSA. 

PUALANI  V8.  J.  NAKALEKA. 

B.  H.  KAHANANUI  m.  C.  K.  KAPULE. 

Appeals  from  Circuit  Judges. 

April  Term,  1886. 

JuDD,  C.  J. ;  McCuLLY  and  Preston,  JJ. 

Chap.  XXVI,  Laws  of  1884,  limits  appeals  from  a  Circuit  Judge  at 
Chambers  to  the  Circuit  Court  of  the  same  Judicial  Circuit. 

Opinion  op  the  Court,  by  Judd,  C.  J. 

The  first  of  these  cases  was  heard  on  appeal  by  Hon.  Circnit 
Judge  Hart,  of  Hawaii,  and  an  appeal  taken  to  the  Supreme 
Court.     The  other  two   were  heard  on  appeal  by  Hon.  Circuit  ^ 

Judge  Fornander,  of  Maui,  and  appeals  taken  to  the  Supreme 
Court*  • 

All  these  appeals  are  without  the  authority  of  law. 
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The  last  Legislature  passed  an  Act,  being  Chapter  XXVI  of 
"the  Session  Laws  of  1884,  which  limits  appeals  from  a  Circuit 
Judge  at  Chambers  in  all  cases,  civil  or  criminal,  to  the  Circuit 
Court  of  the  same  Judicial  district.  If  the  case  should  arise  on 
Oahu  the  appeal  may  be  taken  to  the  Supreme  Court. 

We  regret  that  the  attention  of  attorneys  and  courts  and  the 
public  has  not  been  sufficiently  drawn  to  this  law,  and  that 
appeals  are  still  being  taken  to  the  Supreme  Court  from  the 
decisions  of  the  Circuit  Judges. 

We  are  obliged  to  dismiss  the  several  appeals  in  the  above 
cases  as  being  without  Jurisdiction. 

Mr.  Dole,  for  defendant  in  the  first  case. 

Honolulu,  April  21,  1886. 
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LAM  YIP  vs.  CHING  SING  et  aJL 

Appeal  from  PoiiiCE  Justice  of  Honolulu. 

April  Term,  1886. 

JuDD,  C.  J. ;  McCuLLY  and  Preston,  JJ. 

Ching  Sing  made  an  assignment  for  benefit  of  creditors ;  plaintiff,  a 
creditor  not  included  in  the  schedule  given  to  the  assignee  by  the 
debtor,  sued  Ching  Sing,  making  the  assignee  a  garnishee : 

Held,  affirming  the  Judgment  of  the  Court  below,  that  the  assignee 
became  a  trustee  for  the  creditors,  and  could  not  be  ordered  to 
satisfy  plaintiff's  claim :  the  validity  of  the  assignment  can  only 
be  attacked  if  proceedings  in  bankruptcy  are  taken. 

Opinion  of  the  Court,  by  Preston,  J. 

On  appeal  from  the  Police  Court,  Honolulu. 

This  is  an  action  of  assumpsit  brought  in  the  Police  Court, 
Honolulu,  to  recover  the  sum  of  $119  67,  balance  due  on  a  pro- 
missory note. 
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J.  E.  Wiseman  was  served  with  a/sucamoDs  as  a  trustee  of  the 
debtor,  Ching  Sing. 

The  garnishee  attended,  and  gave  the  following  testimony : 

<<  I  know  Ching  Sing;  I  have  no  money  or  property  In  my  pos- 
session ;  his  creditors  came  to  me  with  him ;  at  his  request  I  was 
made  assignee ;  he  assigned  to  me  all  his  property — a  one-tenth 
interest  in  a  garden  at  Waikiki ;  this  is  the  assignment ;  I  have 
not  disposed  of  this  property  ;  It  waJF«  advertised  for  sale  yester- 
day ;  the  price  was  not  high  enough,  and  it  was  not  sold ;  I  was 
offered  $250  for  it  at  auction." 

The  deed  is  dated  24th  February,  1886,  and  is  an  assignment 
to  Wiseman,  in  trust  for  the  benefit  of  the  creditors  of  the  debtor 
mentioned  in  schedule. 

The  plaintiff's  name  does  not  appear  in  the  schedule. 

The  Police  Magistrate  rendered  Judgment  for  the  plaintiff,  and 
discharged  the  garnishee. 

The  plaintiff  appealed  from  the  Judgment  discharging  the  gai«- 
nlshep  upon  the  following  grounds: 

That  no  conveyance  between  the  defendant,  Ching  Sing,  and 
the  said  garnishee  could  bind  the  plaintiff,  but  that  the  property 
in  possession  of  Wiseman  was  and  is  liable  under  the  process 
herein. 

April  20,  V.  V.  Ashford  for  plaintiff.     Wiseman  is  not  released 
as  garnishee  by  the  deed  from  the  claims  of  creditors  who  were 
not  consenting  parties  to  the  trust ;  especially  as  the  money  or  « 
property  had  not  been  paid  or  distributed  at  the  time  of  the  ser- 
vice of  the  garnishee  process. 

If  there  were  circumstances  under  which  the  trust  deed  was 
good  they  could  not  be  held  to  extend  beyond  a  trustee  process  or 
garnishee ;  and  in  any  event  an  assignment  (whether  purporting 
to  be  <<in  trust"  or  otherwise)  would  be  invalid  if  it  operated  to 
the  benefit  of  one  or  more  creditor  or  creditors  to  the  detriment 
of  the  others. 

Tbe  assignment  in  trust  by  the  general  rule  of  law  cannot  in- 
terfere with  the  rights  of  creditors  who  do  not  choose  to  be  bound 
thereby.  There  is  no  privity  on  the  part  of  this  plaintiff,  and  his 
legal  rights  as  they  would  exist  without  the  alleged  deed  of  trust, 
cannot  be  taken  from  him  by  strangers  and  without  process; 


I 

i 


NAKUAIMANO  V8.  ACHOL  691 

^vi^hich  would  be  the  effect  if  the  deed  were  held  to  be  valid 
against  the  plaintiff. 

Chandler  V8,  Booths  11  Cal.  842  was  cited. 

No  counsel  appeared  for  the  respondent. 

By  the  Coubt. 

We  are  of  opinion  that  the  judgment  appealed  from  is  correct. 

An  assignment  to  a  trustee  for  the  benefit  of  creditors  not  par- 
ties to  ttie  deed  is  valid  without  the  assent  of  the  creditors^  and 
the  legal  estate  will  pass  to  the  assignee  without  such  assent^  so 
as  to  prevent  a  Judgment  creditor  from  obtaining  a  lien  by  exe- 
tion. 

See  NicoU  vs.  Mumfordj  4  Johns.,  Ch.  522. 

The  property  having  passed  to  Wiseman,  he  became  a  trustee 
for  the  creditors,  and  not  for  the  debtor,  and  consequently  could 
not  be  ordered  to  satisfy  the  plaintiff's  claim. 

The  deed  cannot  be  attacked  by  these  proceedings,  and 
although  it  may  be  invalid  as  an  act  of  bankruptcy,  that  question 
can  only  be  considered  if  proceedings  in  bankruptcy  are  taken. 

The  appeal  is  dismissed  with  cosls» 

Aahford  &^  Ashford^  for  plaintiff 

Honolulu,  AprU  28>  1886. 


NAKUAIMANO  V9.  ACHOL 

Motion  to  Dismiss  Exceptions. 

April  Term,  1886. 

JUDD»  C.  J. ;  McOuLLY  and  Pbeston,  JJ. 

Under  Rule  of  Court  VIII,  on  exceptions  from  order  denying  or 
granting  motion  for  new  trial  a  bond  for  further  costs  must  be 
filed  within  ten  days. 

Exceptions  dismissed. 

Opinion  op  the  Court,  by  Judd,  C.  J. 
This  case  began  in  the  District  Court  of  Waialua,  OahU|  andl 
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came  by  appeal  of  plaintiff  to  the  Intermediary  Ck)urt  of  Oahn, 
thence  by  appeal  of  piaintiff  ap^ain  to  the  Supreme  Court  with  a 
Jury  at  the  January  Term,  1886.  The  jury  rendered  a  verdict  for 
plaintiff.  A  motion  for  a  new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  law  and  evidence,  was  heard  and  denied  by  the 
presiding  Justice.  Defendant  entered  his  exceptions  and  his  bill 
was  allowed. 

Plaintiff  now  moves  that  the  exceptions  be  dismissed  on  the 
ground  that  they  were  not  properly  perfected. 

By  the  Coubt. 

The  rule  of  Court  (new  rule  VIII,  March  12,  1885,)  reads: 
«  Any  person  excepting  to  the  ruling  of  the  justice,  denying  or 
granting  the  said  motion  (for  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  law  and  evidence)  must  present  his  bill  of 
exceptions  to  the  said  justice  for  allowance  within  ten  days  from 
the  rendition  of  such  ruling,  by  paying  costs  and  giving  bond 
for  further  costs,*'  etc. 

The  bond  thus  required  was  not  filed. 

Counsel  for  defendant  show  the  Court  the  bond  filed  by  him  to 
perfect  the  motion  for  a  new  trial  before  the  single  justice.  This 
bond  is  to  the  plaintiff  and  it  conforms  to  the  former  part  of  the 
rule,  being  conditioned  not  to  dispose  of  his  property  to  the 
detriment  of  the  plaintiff,  and  it  provides  for  the  payment  of  all 
the  costs  to  accrue.  But  it  i^  not  the  bond  required  by  the  rule, 
which  should  be  to  the  Cleric  of  the  Court  for  the  farther  costs  to 
accrue.  A  new  bond  is  required  by  the  rule  by  the  party  failing 
before  the  single  justice. 

The  exceptions  are  dismissed. 

Kinney  &  BUersony  for  plaintiff. 

Ashford  &  Ashford,  for  defendant. 

Honolulu,  April  27,  1886. 
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JOSEPH  TINKER  vs.  R.  H.  GRAHAM. 

Submission  by  Stipulation, 

April  Tebm,  1886. 

JuDDy  C.  J.;  McCuLLY  and  Pbeston,  J  J. 

An  agreement  between  Defendant  and  H.  Barber  held  not  to  estop 
Defendant  from  denying  his  liability  to  Plaintiff  for  goods  sup- 
plied to  Barber. 

Opinion  of  the  Coubt,  by  Pbbston,  J. 

This  is  an  action  of  assumpsit,  originally  brought  in  the  Police 
Court,  Honolulu,  where  Judgment  was  rendered  for  the  defendant. 

An  appeal  was  taken  which  was  heard  by  Preston^  J.,  who  • 
rendered  Judgment  for  plaintifT.     From  this  Judgment  an  appeal 
was  taken  to  this  Ck>urt 

By  a  stipulation  signed  by  counsel  for  the  parties  and  filed,  the 
following  question  was  submitted  to  the  Court :  <<  Whether  or  not 
the  agreement  between  R.  H.  Graham  (the  defendant)  and  H. 
Barber,  on  file  in  said  suit  in  itself  and  considered  alone^  operates 
to  make  Graham  the  owner  of  the  business  of  the  Saratoga 
House,  so  as  to  estop  him  from  denying  his  liability  to  the 
plaintiff  for  goods  supplied  to  the  Saratoga  House,  at  the  request 
and  direction  of  Barber." 

After  considering  the  arguments  of  counsel  and  the  agreement 
mentioned,  we  are  of  opinion  tliat  the  agreement  itself  does  not 
have  the  effect  contended  for  by  the  plaintiff  and  therefore 
answer  the  question  in  the  negative. 

The  case  will  therefore  go  to  trial  upon  the  facts* 

Jona.  Austin,  for  plaintiff. 

Kinney  &  Petersonj  for  defendant. 

Honolulu,  April  28,  1886. 
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JuDD,  C.  J;  M( 

In  *  bill  to  Bet  aaide  a  aali 
plaintifTB  offered  to  pay  t 
mortgage,  upon  an  acoou 

Held  that  this  gave  a  Court  o: 
pay  aald  mortgagee  the  di 
foreclosure  by  order  of  th 

Appeal  dismlsaed. 

Opinion  op  th 

It  appears  that  at  the  do: 
the  Court  In  various  stages 
before  Mr.  Justice  Preston, 
orderingjudgment  in  favur 
tor  $1,063  26,  being  the  ai 
John  B.  Silva  to  said  Ai 
amount  realized  from  the  m 
amouDt,  so  realized,  has  b 
on  account  of  the  finding  o 
Report,  of  $7,201  10,  said 
being  $6,137  84.  And  it 
the  balance  of  money  in  \ 
sale  to  the  said  A.  J.  Lope: 

From  this  decree  Mes.?r 
R.  Silva,  appeal  and  say  tha 
Judgment  againut  complai 
should  have  filed  a  cross-bi 

The  bill  In  this  caae  was 
under  a  power  of  sale  In 
allegations  therein  make  it 
,  (or  redemption  of  the  morl 
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It  contaitis  the  tender  to  do  equity,  as  follows :  <<  Your  orators 
and  oratrices  hereby  offering  to  pay  said  mortgagee  or  other 
parties  in  interest  whatever  sum  or  sums  may,  upon  such  ac- 
csount  as  above  prayed  for,  be  found  due  and  owing  upon  said 
mortgage." 

We  think  this  was  suflBicient  upon  which  to  decree  Judgment 
against  the  complainant  for  the  amount  found  due  by  him  on  the 
reference. 

The  decree  of  Mr.  Justice  Preston,  of  19th  January,  1886,  was 
in  conformity  to  the  decree  of  the  full  Court  of  date  the  14th 
October,  1885.     The  part  in  question  is  as  follows : 

<<  And  this  Court  doth  further  order  and  decree  that  the  prop- 
erty comprised  in  the  said  deed  of  mortgage  be  sold  by  public 
auction  under  the  order,  direction  and  control  of  one  of  the 
Judges  of  this  Honorable  Court,  at  the  expiratioA  of  one  month 
from  the  date  of  the  ascertaining  the  amount  due  in  respect 
thereof,  unless  previous  to  such  sale  the  complainants  pay  to  the 
defendant  Lopez  the  amount  ascertained  to  be  due  as  aforesaid ; 
and  that  the  money  arising  frpm  such  sale  be  paid  into  Court, 
aud  after  payment  thereout  of  the  amount  due  to  the  defendant 
Lopez,  the  residue  be  divided  among  the  parties  complainant  ac- 
cording to  their  respective  interests." 

It  is  clear  that  as  the  complainant  did  not  pay  the  amount 
found  due  on  his  mortgage,  the  saie  of  the  mortgaged  property 
was  Justified,  and  was  necessary  to  foreclose  the  mortgage  and  end 
the  litigation.  The  proceeds  of  the  sale  were  insuthcient  to  pay 
the  amount  found  due,  and  a  Judgment  over  for  the  deficiency 
followed,  according  to  the  practice  of  this  Court  in  foreclosures  of 
mortgages. 

We  are  referred  by  counsel  for  plaintiff  to  2  Jones  on  Mort- 
gages, Sec.  1711,  as  follows:  "A  Court  of  equity  cannot,  inde- 
pendent of  any  provision  of  statute  giving  the  authority,  decree 
the  payment  of  the  balance  that  may  remain  of  the  mortgage  debt 
after  applying  the  proceeds  of  the  property  mortgaged,  unless  the 
debt,  without  the  mortgage,  was  such  that  a  Court  of  Chancery 
would  have  Jurisdiction  of  it  and  could  enforce  it."  *  «  * 
« Without  the  aid  of  a  statute    or    of   circumstances    giving 
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equitable  JarEsdictlon  ovei 
for  the  deficiency  la  by  uetl 

Citing  Dtmkley  tw.  Van  1 

We  also  refer  to  2  Jooea 
redeem  must  make  a  tende 
to  be  due  on  the  morttcai 
may  be  found  to  be  due." 

It  seems  to  us  that  the  » 
or  the  note  and  the  mortj 
whatever  sum  or  sums  maj 
thU  Court  In  equity  Jurfst 
enforcing  it 

The  appeal  Is  dismissed. 

Aahford  i  Athford,  for  p! 

C.  Brown,  for  defendaut 

HoQolalu,  April  28,  1886 
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Defendant  plead  guilty  of  c 

the  next  day  he  wascc 

used  while  driving  the  ni 

Held,  that  the  former  convic 

Judgment  of  Police  Court  affl 

Opinion  op  th 

This  la  an  appeal  from 
Court  Id  Banco  on  the  poln 
have  been  dismissed  as  the 
victed  of  the  same  offense. 
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It  appears  that  he  was  charged  with  cruelty  to  animals,  to  wit, 
"ten  mules,  in  Honolulu,  on  the  11th  of  March  last  He  plead  guilty 
suid  was  sentenced.  The  next  day  he  was  arrested  on  a  warrant 
cuid  charged  with  cruelty  to  animals  on  the  10th  of  March,  to  wit, 
on  two  horses.  It  appears  hy  the  evidence  sent  up  that  the 
mules  weie  a  pack  train ;  and  of  the  horses,  one  defendant  rode 
SLnd  the  other  he  led.  The  horses  were  hadly  galled  on  their 
becks  and  sides,  and  were  much  exhausted. 

The  Act,  Sec.  1,  Chap.  81,  Laws  of  1884,  prescribes;  "If  any 
person  shall  over-drive,  over-load,  torture,  torment,  deprive  of 
xiecessary  sustenance,  or  cruelly  beat,  or  needlessly  mutilate  or 
kill,  or  cause  or  procure  to  be  over-driven,  over-loaded,  tortured, 
tormented,  or  deprived  of  necessary  sustenance,  or  to  be  cruelly 
beaten,  or  needlessly  mutilated  or  killed  as  aforesaid,  any  living 
creature,  every  such  offender  shall,  for  every  such  offense,  be 
S^uilty  of  a  misdemeanor." 

Single  living  creatures  may  be  the  subject  of  cruelty.  The 
cruelty  charged  in  this  case  was  the  torturing  and  tormenting 
a  horse  by  riding  him  while  his  back  and  sides  were  sore,  and 
by  leading  another  horse  while  in  a  similar  condition.  These 
^iere  distinct  acts  ot  cruelty  from  those  inflicted  upon  the  mules. 
The  defendant,  had  the  prosecutor  so  chosen,  might  have  been 
charged  with  the  offense  of  cruelty  to  each  of  the  ten  mules,  for 
the  fact  that  they  were  fastened  together  by  a  leading  line  so  as 
to  make  one  train  did  not  destroy  the  individuality  of  each  mule, 
and  make  each  one  incapable  of  being  the  subject  of  cruel  treat- 
ment.  The  horses  were  clearly  distinct  from  the  mule  train,  and 
acts  of  cruelty  to  the  mules  were  not  acts  of  cruelty  to  the  horses. 

We  think  the  conviction  was  right,  and  the  former  conviction 
no  bar  to  the  second  charge. 
"  Appeal  dismissed. 

Honolulu,  May  31,  1886. 
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THE  KING  V8.  TAI  WA. 
Appeal  from  Police  Justice  of  HoNoiiUiiU. 

April  Term,  1886. 

JUDD,  C.  J. ;  McCULLY  AND  Preston,  JJ. 

Sec.  12,  Chap.  51,  Laws  of  1884,  provides  *'that  any  person  oon- 
vlcted  under  the  provisions  of  tliis  Act  shall  forfeit  and  pay  any 
sum  not  exceeding  twenty  dollars,  with  or  without  hard  labor 
not  exceeding  one  month : "  Held  that  the  statute  does  not 
authorize  imprisonment,  and  a  sentence  of  imprisonment  under 
it  is  illegal. 

There  being  no  error,  except  in  the  Judgment  of  the  lower  Court,  and 
the  appeal  being  on  points  of  law,  the  case  cannot  be  remitted  to 
the  Police  Court  for  a  legal  sentence :  but  the  defendant  moat  be 
discharged. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

On  appeal  from  the  Police  Court  on  point  of  law. 

The  defendant  plead  guilty  to  cruelty  to  animalS|  to  wit,  ten 
mules,  and  was  fined  $20  and  sentenced  to  imprisonment  at  hard 
labor  for  ten  days. 

The  defendant  appeals  on  the  ground  that  the  sentence  was 
erroneous,  it  being  a  fine  and  imprisonment^  whereas  the  law 
does  not  authorize  a  sentence  of  imprisonment. 

The  statute,  Sec.  12  of  Chnp.  51  of  Laws  of  1884,  reads :  "Any 
person  convicted  under  the  provisions  of  this  Ac^t  shall  forfeit  and 
pay  any  sum  not  exceeding  twenty  dollars,  with  or  without  hard 
labor  not  exceeding^  one  mouth,  in  the  discretion  of  the  Court" 

We  notice  thnt  the  statute  does  not  authorize  imprisonment, 
there  being  an  evident  omission  of  necessary  words.  The  sen- 
tence, therefore,  imposed  by  the  Police  Justice  is  illegal. 

The  counsel  for  defendant  contends  that  he  is  now  entitled 
to  be  discharged. 

The  Attorney-General  contends  that  the  case  should  be  remitted 
to  the  Police  Court  for  legal  sentence. 

On  habeas  corpus^  the  illegal  sentence  being  shown  to  the 
Court  by  the  mittimus,  the  defendant  would  undoubtedly  be  en- 
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litled  to  a  discharge.  The  statutory  proceedings  by  writ  of  error 
authorize  the  Court  to  modify  the  judgment,  or  remand  the  case 
for  a  new  trial ;  but  error  does  not  lie  in  a  criminal  case.  It  is 
urged  with  some  force  that  an  appeal  brings  the  ease  before  the 
Court  de  novo.  But  while  a  general  appeal  may  have  that 
effect,  an  appeal  on  points  of  law  is  substantially  an  exception  to 
the  ruling  of  the  Court  below,  and  raises  an  issue  of  law.  The 
only  error  here  is  in  the  sentence. 

In  UUiott  V8.  The  People,  13  Mich.,  366,  the  Court  held  when 
the  sentence  imposed  by  the  Court  upon  the  prisoner  is  in  excess 
of  authority,  and  therefore  unlawful,  the  Court  cannot  substitute 
for  such  sentence  a  lawful  one ;  and,  if  there  is  no  error  except  in 
the  judgment,  there  can  be  no  new  trial,  nor  can  the  Court  below 
give  a  aeeond  judgment,  hence  the  prisoner  must  be  discharged. 

In  the  King  vs.  Bourne  et  al.j  7  Adolphus  and  Ellis,  58,  it  was 
held  that  "  where  an  erroneoua  judgment  is  given  by  an  inferior 
Court  on  a  valid  indictment  (as  by  paasing  a  sentence  of  transpor- 
tation in  a  case  punishable  only  with  death),  and  the  defendants 
bring  error,  this  Court  can  neither  pass  the  proper  sentence,  nor 
send  the  record  back  to  the  Court  below  in  order  that  they  may 
do  so,  but  the  judgment  must  be  reversed,  and  the  defendants 
discharged.^' 

We  think  the  defendant  is  entitled  to  his  discharge,  and  so 
order. 

Attorney- Oeneralf  for  the  Crown. 

Ash/ord  &  Ash/ord,  for  defendant. 

Honolulu,  May  31,  1886. 
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H.  S.  TREGLOAN  vs.  H.  P.  BERTELMAN. 

Appbal  fbom  Findings  of  Pbeston,  J. 

APRiii  Term,  1886. 

JUDDy  C.  J.;  McCUIiLY  AND  Pbsston,  JJ. 

A  lease  was  dated  and  acknowledged  on  26th  August,  and  expressed 
no  other  time  for  beginning  of  rent ;  lessees  and  their  assigns  paid 
the  rent  at  various  times  from  the  1st  to  the  10th  of  each  month, 
and  the  testimony  was  that  this  was  done  for  convenience;  held 
there  was  not  evidence  sufficient  to  support  a  waiver  by  the  iessor 
'   of  his  right  to  coliect  rent  on  the  26th  day  of  the  month. 

The  evidence  fails  to  show  that  plaintiff  distrained  the  goods  of  a 
sub- tenant,  thus  releasing  defendant  from  his  covenant  to  pay 
rent :  or  that  by  any  acts  of  defendant  or  his  assigns  the  term  was 
surrendered. 

Judgment  affirmed. 

Opinion  of  the  Court,  by  McCuLiiY,  J. 

In  appealing  this  cause,  the  parties,  by  their  counsel,  make  the 
following  stipulation : 

»<The  points  of  law  involved  herein  and  which  are  hereby 
submitted  to  the  Court  in  banco,  are 

(a)  Does  the  record  show  that  said  plaintiff,  subsequent  to  the 
execution  of  the  lease  on  which  this  action  is  based,  and  prior  to 
December  1, 1885,  by  valid  contract  with  defendant  or  his  privies, 
waived  his  right  to  collect  rent  under  said  lease  upon  the  26th 
day  of  the  month  ?  and  if  so,  what  day  ot  the  mouth  was  sub- 
stituted therefor  ? 

(b)  Does  the  record  show  that  any  distress  was  levied  by 
plaintiff  on  the  premises,  sufficient  in  law  to  release  the  deleodant 
from  his  covenants  in  said  lease  contained  ? 

(c)  Does  the  record  herein  show  that  Mr.  Justice  Preston,  in 
giving  said  Judgment,  erred,  in  that  he  found  that  there  had  been 
no  surrender  of  said  lease  by  defendant's  privies,  to  plaintiff, 
prior  to  the  institution  of  this  action  ?  or  that  said  Justice  erred 
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In  rendering  Judgment  for  the  plaintiff  herein  ?  or  that  the 
ajuount  for  which  such  judgment  was  rendered  should  have  been 
different  ?  and  if  so,  for  what  amount  should  It  h^ve  been  and 
for  what  amount  shall  final  Judgment  stand  ? 

It  is  further  agreed  that  for  the  purpose  of  this  appeal,  the 
record  herein  shall  be  considered  to  consist  of  the  several  exhibits, 
t^he  minutes  of  evidence  taken  by  said  Justice  and  the  clerk  re- 
spectively,  at  the  trial  before  said  Justice,  and  the  written  opinion 
or  decision  of  said  .Justice  on  file  therein." 

As  the  decision  of  Mr.  Justice  Preston,  sitting  as  Intermediary 
Judge,  is  to  be  considered  and  as  it  states  the  case,  we  quote  it: 

Opinion  of  Pbbston,  J.,  Below. 

Action  of  covenant  for  $200,  being  two  months'  rent  reserved 
by  lease  of  Saratoga  House  from  the  plaintiff  to  the  defendant. 

The  lease  was  assigned  by  defendant  to  Steiner,  by  Bteiner  to 
Oraham,  and  by  Graham  to  Krouse,  who  became  bankrupt,  T.  B. 
Ijucas  being  appointed  assignee. 

The  defendant  insisted  that  the  term  had  been  surrendered  by 
Hiucas  to  the  plaintiff  by  operation  of  law,  and  that  the  plaintiff 
liad  discharged  him  by  accepting  Krouse  as  his  tenant,  and  cited 
Dodd  V8.  Acklorrif  6  M  <&  G.,  672  ;  Thomas  vs.  Cook,  2  B.  A  Aid., 
119  ;  Amory  vs.  Kannaffskt,  19  Am.  Reps.,  419. 

He  also  contended  that,  although  by  the  lease  the  rent  would 
commence  from  26th  of  the  month,  yet  the  plaintiff  had  waived 
five  days'  rent  and  had  agreed  to  take  rent  from  the  first  of  the 
following  month. 

In  considering  the  testimony,  I  am  of  opinion  that  sAch  agree- 
ment or  waiver  is  not  proven.  And  I  also  find  that  the  plaintiff 
did  not  release  the  defendant  from  his  covenant  by  collecting  his 
rent  from  Krouse  or  the  other  tenants  or  otherwise. 
.  The  other  question  as  to  whether  the  lease  was  surrendered  by 
operation  of  law  is  more  important.  The  phrase  <•  by  operation 
of  law"  is  not,  as  1  conceive,  appropriate  ;  it  is  mentioned  in  the 
English  Statute  of  Frauds  as  one  way  in  which  a  lease  may  be 
surrendered,  but  this  Section  is  not  adopted  by  our  statute;  I 
think  the  more  correct  expression  would  be,  surrendered  in  fact 
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The  cases  cited  on  behalf  of  the  defendant,  do  not,  In  mj 
opinion,  sustain  the  defendant's  contention,  but  on  the  contrary,  if 
properly  considered,  tend  to  negative  it. 

From  the  whole  testimony,  I  am  of  opinion,  and  so  find,  that 
althougph  the  plaintiff  might  have  agreed  to  take  the  lease  and 
premises  back  from  the  assignee,  yet  that  he  altered  his  mind  be- 
fore the  agreement  was  perfected  by  a  legal  surrender  by  deed  as 
promised,  and  as  he  never  took  possession  of  the  property,  bat 
returned  the  key  to  Lucas,  the  term  was  not  surrendered,  and  the 
defendant  is  liable. 

He  will  have  his  remedy  against  his  assignee,  Steiner,  on  his 
express  covenant. 

Judgment  for  plaintiff  for  $200  and  costs.  The  action  being 
covenant,  there  will  be  no  attorney's  fee. 

By  the  PULIi  COUBT. 

Regarding  the  point  of  waiver  of  right  to  collect  rent  on  the 
26th  day  of  the  month  and  the  substitution  of  another  day  there- 
for, the  testimony  is ; 

Of  Mr.  Tregloan  :  <<  I  was  paid  between  the  1st  and  10th  of  the 
month  as  a  convenience  ;  I  was  not  paid  on  the  26th  day  of  the 
month  after  the  first  instalment.  Rent  was  due  on  the  26th  of 
every  month,  but  parties  having  lease  asked  to  pay  from  the  1st 
to  the  10th  as  a  convenience." 

The  Police  Court  record  shows  that  suft  was  commenced  on  the 
27th  of  February,  one  day  after  the  second  month's  rent  was  duei 

Jacob  Steiner  testifies  that  he  had  a  lease  of  the  premises  for 
some  time.  Paid  rent  to  Tregloan,  always  from  the  1st  of  the 
month  in  advance,  not  always  paying  on  the  first  day,  sometimes 
a  few  days  later. 

Bertelman,  defendant,  testifies :  The  first  rent  I  paid  was  on 
the  1st  or  2nd  of  September,  for  the  month  of  September,  in  ad- 
vance. (His  reeeipt  was  burnt  with  his  shop.)  The  lease  was 
made  on  the  26th,  Tregloan  wanted  a  few  days  to  move  out,  and 
my  rent  was  to  commence  from  the  1st.  This  was  an  armngcmenti 

Regarding  the  receipt,  Mr.  Bertleman  testifies:  I  cannot  tell  the 
exact  words  of  the  receipt.  It  meant  to  convey  impression  that 
it  was  for  one  month's  rent  from  1st  September.    J  think  the  re- 
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ceipt  read  one  month's  rent  from  date,  and  my  agreement,  pre- 
vious to  signing  iease,  was  to  take  possession  .of  the  place  from 
the  ist. 

The  lease  in  question  is  dated  on  the  26th  of  August,  executed 
and  acknowledged  on  that  day,  and  expresses  no  other  time  for 
beginning  to  rent.  It  must,  therefore,  be  held  to  be  a  lea^e  from 
the  26th.  The  testimony  above  cited  does  not  support  a  waiver 
of  the  written  term.  Tregloan  contradicts  Bertelman,  whose 
evidence  of  the  tenor  of  the  first  receipt  must  be  considered 
league.  The  rent  may  have  been  paid  for  convenience  on  the  1st, 
but  it  is  also  in  testimony  that  it  was  paid  for  convenience  from 
the  1st  to  the  10th. 

As  to  the  second  reserved  point,  whether  the  record  of  testi- 
mony shows  the  plaintiff  had  distrained  the  goods  of  a  sub-tenant 
and  thereby  released  defendant  from  his  covenants  in  the  lease. 
The  testimony  shows  that  Tregloan,  just  before  an  auction  sale  of 
effects  of  tenant,  demanded  payment  of  rent  due  him,  and  was 
paid  by  the  auctioneer  out  of  proceeds.  The  testimony  further 
is  that  Bertelman  had  left  Tregloan  to  get  his  rent  out  of  a  suc- 
cession of  sub-tenants,  if  he  could.  But  the  demand  made  as 
above  cannot  be  considered  a  distraint  The  Act  of  1864,  found 
at  page  277  of  Compiled  Laws,  provides  for  making  a  distraint — 
goods  distrained  must  be  removed  from  the  premises,  and  after 
fifteen  days  public  advertisement  may  be  sold — no  such  steps  were 
taken  by  the  plaintiff.  He  must  be  considered  as  merely  having 
made  a  demand,  acting  as  the  defendant's  agent. 

Respecting  the^  third  point  of  the  surrender  of  the  lease  and  the 
acceptance  thereof,  Mr.  Justice  Preston's  recital  of  the  facts  is 
sufficient  and  supports  his  conclusion. 

The  remaining  agreed  points  seem  to  be  determined  by  our 
finding  on  the  first  point  submitted.  The  judgment  must  be  for 
$200. 

Ashford  A  Ashford^  for  plaintift 

8.  B,  Dolt,  for  defendant. 
'  Honolulu,  May  31,  1886. 
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ONOMEA  SUGAR  COMPANY  vs.  H.  C.  Airo  P.  H.  AUSTIN. 

Appeal   fbom   Decision   of  Pbeston,   J.,  adjudging  Dk- 

fendants  in  contempt. 

April  Term,  1886. 

JuDD,  C.  J. ;  McCuLLY  AND  Pbeston,  JJ. 

Section  839,  Civil  Code,  in  regard  to  appeals  to  the  full  Court,  held 
not  to  permit  an  appeal  from  the  order  of  a  Justice  of  the  Supreme 
Court  adjudging  defendants  in  contempt. 

CarhpbelVB  Ca%e,  2  Hawn.  27,  approved. 

The  Court  declines  to  hear  such  an  appeal. 

Opinion  of  the  Court,  by  McCully,  J. 

A  bill  of  complaint  was  brought  before  Mr.  Justice  Preston 
asking  for  an  ii^unction  against  the  defendanti$  to  restrain  them 
from  interfering  with  the  Onomea  Plantation  till  the  further 
order  of  the  Court,  and  to  command  them  to  at  once  deliver  up  to 
the  plaintiffs  ail  the  books  of  account,  contracts  and  other  property 
of  the  plaintiffs.  An  injunction  to  that  effect  was  issued  October 
20th,  and  servid  on  the  defendants  at  Hilo  October  22nd.  It  was 
afterwards  made  to  appear  to  the  said  Justice  that  the  defendants 
had  refused  to  obey  the  injunction  entirely  until  the  fifth  day  of 
November,  and  upon  surrendering  the  premises  and  books,  etc., 
of  the  office,  they  had  appropriated  to  their  own  use  the  sum  of 
$1,800  in  the  form  of  cash  and  notes,  the  proceeds  of  sugar  of  the 
plantation  irregularly  sold  by  them  in  Hilo,  charging  it  in  the 
plantation  books  aij 

Damages  account  H.  C.  Austin $1,000 

"  "         P.  H.  Austin 600 

Expenses     <<        Legal  expense 200 

being  <<  damages  for  summary  and  unwarranted  and  unauthorised 
dismissal  and  for  legal  expenses  "  for  resi^^ting  the  plaintiffs. 

Upon  citation  to  show  cause  why  t&ey  should  not  be  held  in 
contempt,  and  hearing  thereupon,  the  said  Justice,  pn  the  8th  of 
December,  adjudged  them  each  guilty  of  contempt  of  Court,  and 
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ordered  them  to  severally  stand  committed  to  custody  until  they 
should  pay  into  Court  the  sura  of  $1,800. 

The  defendants  forthwith  paying  this  amount  were  held  to 
have  purged  themselves. 

The  defendants'  counsel  have  claimed  an  appeal  and  have  been 
heard,  the  Court  however  reserving  the  question  of  Jurisdiction 
to  be  considered  in  limine. 

The  case  of  Alex.  CampbeU,  2  Hawn.  27,  was  one  of  contempt. 
He  was  adjudged  by  the  full  Court  to  be  in  contempt  by  reason 
of  a  letter  addressed  to  one  of  the  Justices.  The  Court  heard  a 
motion  to  vacate  its  order,  considering  it  within  its  discretion  to 
do  so  under  the  facts  of  that  case,  of  its  being  a  matter  l)etween 
the  Court  and  one  ol  its  own  officers,  holding  that  if  it  were 
otherwise  it  would  have  no  power  to  review  or  set  aside  the 
order,  and  couid  only  rectify  or  amend  what  appeared  clearly  a 
mistake  or  clerical  error,  and  saying,  «If  the  right  was  asserted 
to  control  the  proceedings  of  ^ny  other  court  of  record  it  could 
not  be  entertained,  for  when  a  court  commits  a  party  for  con- 
tempt their  acUudication  is  a  conviction,  and  the  commitment  in 
consequence  is  execution ;  and  so  the  law  has  been  settled." 

It  must  be  considered  here  that  the  court  of  a  Justice  sitting  la 
equity  is  «  another  court ''  than  the  Supreme  Court  in  Banco,  as 
much  so  as  if  the  justice  appealed  from  did  not  also  belong  to  the 
court  of  appeal,  and  this  ease  might  rest  upon  the  authority  of 
the  at)ove  decision.  But  counsel  cite  Section  839  of  the  Code^ 
which  was  not  in  existence  at  the  date  oi  Campbell's  case,  as 
allowing  an  appeal  from  orders  of  commitment  for  contempk 
The  section  provides  that  <<  An  appeal  may  be  taken  to  the  full 
court  in  banco  from  any  decision,  order  or  decree  made  by  any 
Justice  of  the  Supreme  Court  at  ch.im')3rs.  *  *  *  N>thingia 
this  section  contained  shall  shall  be  construed  to  permit  an  appeal 
to  be  taken  from  any  order  by  any  Justice  allowing  any  warrant, 
attachment,  writ  or  other  process,  or  for  the  taxation  of  costs  or 
any  other  order  of  a  like  nature." 

We  have  to  consider  whether  an  order  for  commitment  for 
contempt  comes  within  the  appealable  cases,  or  is  excepted  spe- 
cially or  generally. 

The  statate  provides  for  the  punishment  of  contempt,  as  an  ob- 
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strnction  to  Justice,  by  trial  bj^  Jury  and  a  penalty  by  inprisoB- 
ment  or  by  fine,  with  a  provision  that  the  several  courts  from  thm 
highest  to  the  lowest  may  summarily  punish  contempts  according 
to  a  graduated  scale  of  penalties.  Penal  Code,  Chapter  TCTCJic^ 
and  Compiled  Laws,  page  818.  Among  the  particulars  of  what 
may  be  contempt  enumerated  in  Section  8  of  the  above  Chapter 
XXIX  is  «( willful  disobedience  or  neglect  of  any  lawful  process 
or  order."  Section  20,  which  corresponds  with  Section  1098  of 
the  Civil  Code,  provides  that  when  the  contempt  consists  In  the 
omission  or  refusal  to  perform  an  act  which  is  yet  in  the  power 
of  the  party  to  peform^  he  noay  be  imprisoned  until  he  have  x>er- 
formed  it 

If  Section  889  gives  an  appeal  against  orders  a<Uudging  con- 
tempt, it  applies  to  all  descriptions  of  the  offense*    Appeal  would 
lie  from  the  summary  punishment  of  contemptuous,  contume- 
lious, disrespectful  or  disorderly  language,  behavior,  etc.,  infaeie 
euriae.     This  would  be  contrary  to  common-law  doctrine,  as  it  is 
stated  in  the  first  Section  of  Bapalje  on  Contempts :  «<  It  is  con- 
clusively settled  by  a  long  line  of  decisions  that  at  comm  in-law 
all  courts  of  record  have  an  inherent  power  to  punish  contempts 
committed  in  facie  euriae^  such  power  being  essential  to  the  very 
existence  of  a  court  as  suf^h,  and  granted  as  a  necessary  incident 
in  establishing  a  tribunal  as  a  court;"    and  in  Section   141  iMd.i 
<<  Every  superior  court  of  record  being  at  common  law  the  sole 
Judge  of  contempts  against  its  authority  and  dignity,  It  naturally 
results  that  the  Judgment  of  every  such  court  is,  at  comman  law, 
final  and  conclusive,  and  not  reviewable  by  any  other  tribunal, 
which  in  other  cases  would  lawfully  exercise  appellate  Jurisdic- 
tion either  on  writ  of  error  or  appeal,  unless  especially  authorixed 
by  statute." 

It  is  too  plain  for  controvers^r  that  If  an  appeal  were  to  be 
allowed  by  the  force  of  Section  859  in  such  cases  of  contempt, 
courts  would  be  deprived  of  a  power  essential  to  the  preservatioa 
of  their  authority  and  dignity.  Bat  it  must  l>e  held  that  if  the 
statute  gives  an  appeal  in  such  a  case  as  that  at  bar,  It  equally 
applies  to  the  other  instances  of  contempt.  We  ought  then  \m 
consider  whether  a  construction  so  adverse  to  the  common  law, 
and  which  renders  nugatory  an  '^eeseotlal"  power  of  eoarts,  Is 
required  to  be  given  to  Section  859. 
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The  order  finding  a  party  in  contempt  is  of  a  discretionary 
eharucter.  The  exercise  of  this  great  authority  must  lie  in  the 
prudence  and  good  Judgment  of  a  court.  The  cases  expressly 
excepted,  of  allowance  of  warrantS|  writs,  attachments  and  other 
processes,  and  measural)iy  too  of  costs,  are  entrusted  to  the  dis- 
cretion of  the  justice,  and  are  therefore  not  appealable.  Thera 
are  other  orders  of  a  like  nature  not  specified,  which  the  statute 
leaves  to  the  judge  without  appeal.  Among  these  we  place  the 
power  of  a  court  to  maintain  its  dignity  by  summary  punishment 
for  contempts,  and  the  authority  of  its  processes  as  prescribed  by 
Section  XXIX  of  the  Penal  Ck)de,  and  Section  1098  of  the  Civil 
Code. 

The  Court  in  re  Campbell  say,  «  contempts  may  not  only  occur 
in  the  face  of  the  court,  but  they  may  be  committed  out  of  court, 
and  without  this  power  it  might  be  impossible  to  proceed  In  the 
discharge  of  their  duties.'^ 

We  decline  on  appeal  to  hear  the  case. 

W.  A.  Whiting^  for  plaintiffs. 

Ash/ord  A  Ashfordf  for  defendants. 

Honolulu,  May  81,  1886. 
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A.  J.  LOPEZ   vs.  ACHEU, 

Appeal  fbom  Dsgision  of  McCullt,  J.,  on  Dbmubbeb. 

APRTii   Tbbm,  1886. 

JupD,  C.  J.;  MoCuLiiY  and  Pbeston,  J  J. 

PlaintiflT  filed  a  bill  in  equity  to  restrain  defendant  from  opening  a 
water-way  whereby  water  was  discharged  on  plaintiff's  land; 
but  averred  in  the  bill  that  plaintiff's  lessees  had  obstructed  the 
water-way  and  prevented  the  discharge  of  the  water. 

Held^  on  demurrer,  that  the  injury  to  plaintifTs  land  having  thus 
eeased,  and  there  being  no  allegation  that  defendant  threatens  to 
re-open  the  water-wi^,  the  bill  is  demurrable  on  this  ground. 

Demuner  sustained. 
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Opinion  of  the  Court,  by  Judd,  C.  J. 

This  is  an  appeal  by  plaintiff  from  a  decision  of  Mr.  Jastioe 
McCuUy,  sustaining  a  demurrer  to  the  biii  filed,  \irhich  was  for  as 
injunction   to    restrain    defendant  from  opening  a  water-way 
tlirough  a  bank,  whereby  the  water  from  defendant's  land  waa       I 
discharged  on  plaintiff's  land.     The  plaintiff  is  the  reversioner. 

The  bill,  after  reciting  the  situation  of  the  lands  of  the  re- 
spective parties,  shows,  among  other  things,  that  there  was  a 
bank  which  separated  plaintiff's  and  defendant's  lands,  and  pro- 
tected plaintiff's  land  from  the  influx  of  water  from  defendant's 
land,  but  that  defendants  have  opened  a  water-way  through  the 
bank,  so  that  the  ditch,  which  was  formerly  used  to  supply  water 
to  plaintiff's  land,  became  a  drain  and  conveyed  and  discharged 
the  waste  water  from  defendant's  land  upon  plaintiff's  land, 
<<  whereby  it  was  flooded  and  was  liable  to  l)ecome  unfit  for  use, 
which  complainant  alleges  was  a  new  and  unheard  of  use  there- 
of, and  one  to  which  it  had  never  before  been  put,  and  for  which 
use  no  right  existed ;  complainant^ s  lessees,  therefore^  obstrucUd 
said  water-way  through  said  bank  and  prevented  the  draining  of 
defendant^ s  lands  upon  the  land  of  complainant,^* 

It  thus  appears  by  the  italicised  portion  of  the  bill  above 
quoted  that  the  water-way  complained  of  was  obstructed  by  com- 
plainant's lessee.  The  injury  to  plaintiff's  lands  has  thus  ceased. 
There  is  no  allegation  that  it  has  been  re-opened  by  defendant, 
or  that  he  has  threatened  to  re-open  it.  We  think  the  bill  is 
demurrable  on  this  ground.  No  continuing  injury  is  alleged,  and 
none  is  threatened.  The  prayer  for  injunction  says  that  *^by 
reason  of  the  premises,  irreparable  injury  will  be  done  to  the 
reversion,  etc."  The  <* premises*'  are  the  stating  part  of  the 
bill,  in  which  it  is  alleged  that  the  acts  complained  of  are  at  an 
end. 

Whether  the  injury  by  flooding  plaintiff's  land  is  likely  to 
produce  permanent  iujury  to  the  reversion,  it  seems  to  us  would 
be  a  matter  of  fact  which  the  Court  co^uld  uot  decide  withoat        g 
evidence. 

The  ground  upon  which  the  demurrer  was  sostained  by  the 
Court  below,  is  not  so  clear.  An  action  was  brought  in  1884,  by 
defendant  against  plaintiff's  lessees,  for  stopping  the  water-way 
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through  the  bank  above  referred  to,  and  damages  recovered. 
This  is  alleged  in  the  bill;  and  it  is  urged  by  defendant's  counsel 
that  it  shows  that  there  is  a  doubt  as  to  the  legal  right  of  plaintiff 
to  maintain  this  protecting  bank  unopened.  Counsel  say  the 
Court  should  not  grant  an  injunction  in  aid  of  a  legal  right,  un- 
less that  right  is  clear. 

An  examination  of  the  case  will  show  that  the  question  of  the 
right  of  the  defendant  to  maintain  an  opening  through  the  bank 
was  not  gone  into.  The  question  cannot  then  be  considered  as 
res  acfJudiccUa.  When  a  permanent  injury  to  real  estate  is  threat- 
ened and  equity  is  appealed  to  for  an  injunction,  the  Court  must 
necessarily  investigate  the  rights  of  the  parties  to  the  easements 
which  it  is  contended  exist  On  this  ground  we  do  not  think  the 
bill  was  demurrable. 

The  demurrer  is  sustained  without  prejudice  to  the  right  of 
the  plaintiff  to  amend  or  file  a  new  bill  in  twenty  days. 

W.  B.  Castle,  for  plaintiff. 

jF.  M.  Hatchf  for  defendant. 

Honolulu,  June  8,  1886. 
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Exceptions  to  Bulings  of  Pbes'^on,  J. 

April  Tebm,  1886. 

JuDD,  C.  J.;  McCuiiLY  and  Preston,  JJ. 

In  a  suit  for  damages  for  malicious  prosecution,  defendant  offered 
evidence  as  to  certain  keys  found  on  plaintiff;  held,  this  evidence 
was  admissible,  as  part  of  the  res  gestae^  and  as  tending  to  miti- 
gate damages,  but  not  as  affording  proof  of  plaintiff's  guilt. 

Facts  sufficient  to  induce  oelief  in  the  guilt  of  the  plaintiff  must  have 
been  known  to  'defendant  before  he  commenced  the  prosecution, 
in  order  to  ground  upon  them  probable  cause. 
76 
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Eyidenoe  of  oonTersations  of  defendant  with  police  ol&cen,  while  he 
was  making  charges  against  plaintiff  kt  the  station,  held  admi»> 
sible  as  part  of  the  res  gestae. 

Probable  cause  is  such  a  state  of  facts  in  the  mind  of  the  prosecutor  as 
would  lead  a  man  of  ordinary  caution  and  prudence  to  believe  <st 
entertain  an  honest  and  strong  suspicion  that  the  person  who  is 
arrested  is  guilty.  It  does  not  depend  upon  the  actual  state  of  the 
case  in  point  of  fact,  but  upoa  the  reasonable  belief  of  the  party 
prosecuting. 

Exceptions  overruled. 

Opinion  of  the  Coxtbt,  bt  Judd,  C.  J. 

This  is  a  suit  to  recover  damages  for  a  malicious  prosecutfoiiy 
the  plaintiff  claiming  that  he  was  maliciously,  falsely  and  wlth« 
out  probable  cause,  accused  of  the  crime  of  burglary,  and  was 
arrested  and  imprisoned  therefor  at  the  instance  of  defendant. 
The  Jury  found  a  special  verdict,  that  the  defendant  was  Jostifled 
in  believing  that  he  had  probable  and  reasonable  cause  to  arr^ 
the  plaintiff,  and  therefore  a  verdict  was  rendered  for  defendant 
The  case  comes  to  us  on  plaintiff's  exceptions  to  rulings  of  the 
Court  in  the  progress  of  the  trial,  and  to  various  portions  of  the 
charge  to  the  Jury.  The  exceptions  do  not  appear  to  be  $et  forth 
in  the  bill  in  the  order  they  were  taken  at  the  trial,  and  they  are 
therefore  confusing.  Some  fifteen  requests  for  instructions  were 
asked  for. 

The  first  exception  is  the  admission  of  the  testimony  referring 
to  keys  found  on  plaintiff  after  arrest.  The  discussion  arose, 
as  appears  by  notes  of  the  presiding  Justice,  as  to  the  admissi- 
bility of  the  testimony  by  the  defendant  Waller,  as  to  the 
statements  made  to  him  by  police  officer  Marcos.  The  defendant's 
counsel  offered  to  prove  that  two  keys  Were  found  on  plaintiff,  on 
his  arrest — that  officer  Marcos  took  the  keys  to  the  house  of  the 
defendant  on  the  same  day ;  that  the  keys  were  tried  on  the 
locks ;  one  was  found  to  open  the  outer  door  and  one  the  inner 
door ;  that  the  locks  were  peculiar  ones  and  needed  pecnliar  keys 
to  open  them ;  also  that  a  great  many  keys  had  been  tried  bf  ' 
Waller  and  his  wife  without  succet^ding  in  opening  the  doors; 
(witness  produced  the  keys  to  show  that  they  were  filed  to  make 
skeleton  keys;)  that  Marcos  had  tried  the  keys  in  the  house  and 
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that  this  was  communicated  to  defendant  after  the  arrest.  This 
evidence  was  offered  in  mitigation  of  damages  as  to  continuing 
Imprisonment  of  plaintiff  and  as  part  of  the  res  gestae.  The  Court 
said  that  it  would  admit  the  testimony.  The  jury  had  retired 
while  this  discussion  took  place  and  the  Court  adjourned  for  the 
day^  without  the  offered  testimony  being  introduced.  The  next 
morning  the  witness,  Waller,  was  asked,  <<When  did  you  first 
hear  of  these  keys?"  He  answered,  «0n  the  Saturday  after- 
noon of  the  arrest)  from  my  wife."  This  is  all  Waller  said  on 
the  subject  Mrs.  Waller  testified  that  the  first  time  Marcos 
oame,  after  the  arrest,  he  brought  the  keys. 

Marcos  testified:  << Found  these  keys  on  plaintiff;  went  to 
Waller's  house  and  tried  doors.  One  opens  front  door,  and  one 
back  door.  I  call  the  front  door  the  one  on  the  Waikiki  side. 
One  opens  inner  door.  I  asked  defendant  as  to  keys.  He  said 
one  belonged  to  room  upstairs,  and  one  to  his  own  room  in  Fowl- 
er's yard.    I  went  upstairs ;  the  key  would  not  fit." 

The  plaintiff  was  recalled  to  account  for  the  keys.     He  said : 

«  This  is  the  key  of  the  room  in  which  my  clothes  are  kept  in 

Waller's  shop.     This  belongs  to  Fowler.     I  occupied  room  No.  8. 

The  one  at  Waller's  was  not  tried  because  there  was  ti  new  lock ; 

the  other  (key)  opens  my  room  at  Fowler's.    I  did  not  file  the 

keys." 

* 

We  think  the  testimony  was  admissible  as  part  of  the  rea 
gestaey  and  as  tending  to  mitigate  damages,  as  this  knowledge 
was  acquired  by  the  defendant  on  the  afternoon  of  the  arrest 
and  while  plaintiff  was  still  in  prison.  So  far  as  it  afforded  proof 
of  the  guilt  of  the  plaintiff,  it  was  probably  not  admissible,  and 
the  jury  was  charged  that  it  must  appear  that  the  facts,  or  ao 
much  of  them  as  was  sufficient  to  induce  the  belief  in  the  guilt 
of  the  plaintiff,  were  communicated  to  defendant  before  he  com^ 
menced  the  prosecution. 

Jn  Bacon  vs.  Towne^  4  Cush.,  the  Court  say  that  the  defendant 
In  an  action  for  malicious  prosecution  may  give  evidence  of  facts 
tending  to  prove  the  plaintiff  guilty  of  the  criminal  charge  im- 
puted to  him,  both  in  proof  of  probable  cause  and  mitigation  of 
damages )  although  he  is  not  prepared  with  evidence  to  show 
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that  these  facts  were  known  to  him  at  the  time  of  the  complaint 
against  him. 

This  instruction,  we  may  here  remark,  covers  instmction  No. 
XIV,  asked  for  by  plaintiff,  as  follows:  <<Only  those  facts  and 
circumstances,  which  were  within  the  knowledge  of  defendant, 
prior  to  or  at  the  time  of  preferring  the  char  ge,  can  tend  to  ex- 
onerate  him  from  malice  and  permit  him  to  ground  upon  them 
the  belief  that  reasonable  and  probable  cause  existed  for  his 
actions." 

The  second  exception  is  to  the  admission  of  evidence  of  de- 
fendant, of  a  conversation  with  officer  Marcos,  and  the  objection 
was  made  that,  as  Marcos  was  not  an  attorney  or  counsellor  at 
law,  he  was  not  competent  to  give  advice. 

The  defendant  was  asked  what  he  did  after  the  information 
was  given  him.  He  said:  « Police  officer *Fehlber  said  I  had 
better  see  Deputy  Marshal,  Mr.  Dayton.  I  followed  Fehlber  to 
the  station  house  and  asked  to  see  Dayton.  Was  told  by  Marcos 
that  Dayton  was  busy.  Marcos  was  then  engaged  in  writing  out 
the  warrant  for  the  arrest  of  men.  I  gave  no  instructions.  I 
found  he  expected  me  to  swear  out  warrant.  I  objected ;  askod 
consequence  if  not  guilty.  He  said :  <  They  can't  touch  you.'  I 
still  objected.  He  said:  <We  always  protect  honest  men.'  I 
then  swore  out  warrant  on  assurance  given  by  Marcos."  The 
counsel  for  plaintiff  excepted  to  this  evidence  as  irrelevant  and 
incompetent  because  the  police  officer  was  not  known  to  be  an  at- 
torney  or  counsellor  at  law,  competent  to  give  advice,  and  the 
evidence  should  be  stricken  out. 

The  Court  declined  to  order  the  testimony  stricken  out.  It  was 
not  offered  by  defendant's  counsel  as  a  justification  of  the  de- 
fendant; as  having  acted  upon  responsible  advice;  but  it  was 
given  by  defendant  as  a  narrative  of  events.  It  was  the  account 
of  his  proceedings  in  swearing  out  the  warrant  in  question  and 
could  not  have  been  excluded. 

We  pass  now  to  the  instructions  prayed  for  : 

1.  An  abandonment  of  a  prosecution  is  sufficient  to  entitle  the 
plaintiff  to  maintain  this  action  ;  it  is  not  necessary  that  he  should 
have  been  tried  and  acquitted.      The  Court  charged:    «The 
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plaintiff  mast  prove  that  he  has  been  prosecuted  by  defendant, 
and  that  the  prosecution  terminated.    This  has  been  proved." 

We  think  this  was  all  that  was  necessary. 

The  second,  third,  fourth  and  fifth  instructions  requested  are 
as  follows : 

II.  It  does  not  depend  upon  the  guilt  of  the  accused,  nor 
whether  the  prosecutor  believed  him  guilty,  to  show  probable 
cause,  but  whether  or  not  the  facts  and  circumstances  within  the 
defendant's  knowledge,  and  upon  which  he  acted,  were  sufficient  to 
raise  a  reasonable  ground  of  suspicion  in  the  mind  of  an  ordinarily 
cautious  man,  and  did  iXpon  such  ground  defendant  believe 
plaintiff  guilty. 

III.  If  defendant  did  not  know  any  facts  constituting  probable 
cause,  the  existence  of  probabie  cause  is  no  defence. 

IV.  The  plaintiff  must  show  knowledge  or  information  entitled 
to  credit  which  led  him  to  prosecute,  to  establish  the  existence  of 
probable  cause. 

V.  If  the  jury  find  from  the  evidence  that  the  facts  and  cir- 
cumstances within  the  defendant's  knowledge  were  not  sufficient 
to  raise  a  reasonable  ground  of  suspicion  in  the  mind  of  an  ordin- 
arily cautious  man  of  the  guilt  of  plaintiff,  they  cannot  find  that 
probable  cause  existed. 

In  place  of  them  the  Court  charged :  <<  Probable  cause  is  such 
a  state  of  facts  in  the  mind  of  the  prosecutor  as  would  lead  a  man 
of  ordinary  caution  and  prudence  to  believe  or  entertain  an  honest 
ai^d  strong  suspicion  that  the  person  who  is  arrested  is  guilty.  It 
does  not  depend  upon  the  actual  state  of  the  case  in  point  of  fact, 
but  upon  the  reasonable  belief  of  the  party  prosecuting." 

Instruction  VI  is  :  <<  The  want  of  probable  cause  cannot  be  im- 
plied. It  must  appear  by  proof,  but  malice  may  be  implied  from 
a  want  of  probable  cause  when  the  latter  is  proven." 

The  Court  charged :  <«  Want  of  probable  cause  must  be  proven 
by  plaintiff.  It  cannot  be  inferred.  Proof  of  malice  need  not  be 
direct.  It  may  be  inferred  from  circumstances.  If  there  were  no 
probable  cause,  malice  may  be  presumed."  We  think  the  charge 
covered  the  ground  exactly. 

Instruction  VLI  is :  <<The  defendant  must  believe  in  good  faith 
>in  the  truth  of  the  charge  preferred  by  him  against  the  plaintiff| 
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and  in  the  plaintiff's  guilt;  this  is  essential.to  eetaUlA 
able  and  probable  cause  for  the  criminal  prosecution,  and  it  is  for 
the  Jury  to  determine  what  the  defendant's  belief  was,  if  such 
belief  existed  in  good  faith^  and  whether  he  had  reasonaUe 
grounds  for  that  belief ;  for  if  he  formed  his  conclusion  rashly 
and  inconsiderately,  he  is  not  warranted  in  acting  on  his  belief." 
The  jury  were  asked  specially  to  say  whether  from  the  facts  they 
found  that  defendant  was  justified  in  believing  that  he  had 
probable  and  rea^nable  cause  to  arrest  the  plaintiff,  and  they 
found  that  he  was  justified. 

As  to  instruction  VIII,  which  reads :  <<  Defendant  cannot  show 
that  he  acted  under  the  advice  of  a  magistrate  or  other  person 
Dot  learned  in  the  law." 

As  we  have  seen  above,  in  considering  the  second  ezcepUon, 
the  defendant  did  not  attempt  to  show  that  he  was  Justified  by 
acting  upon  the  advice  of  counsel,  and  it  was  not  claimed  thai 
officer  Marcos'  advice  Justified  him. 

Instruction  IX:  «'If  the  Jury  find  from  the  evidence  that  the 
defendant  did  not  believe  in  the  truth  of  the  charge  which  be 
was  induced  to  make  against  the  plaintiff,  malice  may  be  in« 
ferred."  This  is  instruction  VII,  put  conversely,  and  the  jury 
under  the  instruction  given  by  the  Cou^'t  found  that  the  de- 
lendant  was  justified  in  believing  that  probable  cause  existed,  etc* 

Instruction  X :  <<  Proof  of  want  of  probable  cause  will  warrant 
a  presumption  of  malice."  This  is  a  repetition  of  Instruction  VI, 
and  our  obscfrvations  thereon  will  apply  to  it. 

Instruction  XI:  «The  charge,  which  is  founded  on  the 
accuser's  own  knowledge,  will  require  proof  to  that  extent  to 
warrant  such  a  charge,  but  where  it  rests  on  suspicion  only,  sucli 
suspicion  must  be  created  by  circumstances  which  satisfy  a  caa* 
tious  person."  This  is,  as  we  think,  covered,  so  far  as  is  neces- 
sary, by  the  charge  of  the  Court  above  given  in  place  of  Instruc- 
tions II,  III,  IV  and  V,  asked  for. 

Instruction  XII :  « If  circumstances  of  suspicion  existed  which 
might  have  been  removed  by  proper  inquiry,  and  no  inquiry  at 
all  was  made,  it  is  evidence  of  a  want  of  reasonable  and  probable 
^use."    To  this  the  answer  is  plain.    It  is  not  shown  tliat  any 
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inquiry,  under  the^  circumstances,  would  have  removed  the  mts- 
picion  entertained  by  defendant. 

A  diaposition  not  to  investigate  further,  if  investigation  would 
have  removed  the  suspicion,  might  be  malice,  but  it  would  not 
Bhow  a  want  of  probable  cause,  for  that  is  founded  upon  the  sui»- 
picion* 

Instruction  XUIs  «If  the  charge  preferred  by  the  defendant 
against  the  plaintiff  was  of  such  a  nature,  and  made  under  such 
circumstances,  that  no  well-intentioned  person  would  find  a  crim- 
inal charge  upon  them  without  ascertaining  their  truth  or  falsity^ 
and  the  means  of  inquiry  and  ascertaining  the  truth  being  within 
his  reach,  had  he  thought  fit  to  avail  himself  of  such  meanS)  and 
the  defendant  failed  to  ascertain  such  truth  or  falsity,  then  it  will 
show  that  he  was  influenced  by  malice.''  This  is  objectionable  in 
its  form  as  being  argumentative. 

Instruction  XIV  :  <<  It  is  competent  for  the  jury  to  consider  any 
doubt  which  defendant  expressed  about  plaintiff's  guilt  at  the 
time  the  charge  was  preferred  by  defendant,  in  deciding  whether 
he  believed  in  good  faith  that  the  plaintiff  was  guilty  of  the 
efiminal  charge." 

This  must  refer  to  the  conversation  held  between  defendant 
and  Marcos,  and  to  which  the  attention  of  the  jury  was  called  by 
the  Court.  It  was  left  to  them  whether  he  expressed  doubts  as 
to  plaintiff's  guilt,  and  whether  the  effect  of  the  whole  conversa* 
tion  was  such  as  to  prove  or  disprove  the  good  faith  of  the  de* 
fendant  in  preferring  the  charge. 

Instruction  XV  is  already  disposed  of  supra. 

The  instructions  asked  for  by  Mr.  Hatch  for  defendant^  and 
Which  were  given  by  the  Court,  are  as  follows : 

First :  **  Anything  which  will  create  in  the  mind  of  a  reason-^ 
able  man  the  belief  that  a  felony  existed,  and  that  the  party 
charged  was  in  any  way  concerned  in  it,  is  probable  cause." 

Secondly :  <<  Plaintiff  must  show  malice  on  part  of  defendant, 
or  that  he  acted  from  improper  motives." 

Thirdly  t  «^If  Waller  had  any  reason,  however  slight,  to  believe 
plaintiff  guilty  of  robbery,  plaintiff  must  then  prove  actual 
malice/' 

These  are  in  consonance  with  the  well  settled  prinelplee  con^ 
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trolling  sach  cases,  defining  probable  cause,  and  that  if  it  exists, 
malice  must  be  shown,  and  coupled  with  the  other  instructions  o< 
the  Ck)urt  were  correct. 

The  Court  has  charged  that  ^<  if  no  probable  cause  is  shown, 
malice  might  be  presumed."  It  is  claimed  in  addition  that  cer- 
tain expressions  used  by  the  Court  in  its  charge  were  improper 
comments  on  the  testimony,  and  tended  to  prejudice  thejuiy 
against  plaintiff,  as  follows : 

«The  plaintiff  has  not  accounted  for  where  he  was  on  the  nigiit 
of  the  theft."     We  are  referred  to  the  testimony  where  plain tiif 
says  he  was  at  the  telephone  to  receive  orders  for  the  momiog 
delivery  of  meat  till  about  half-past  8  o'clock  in  the  evening ; 
locked  up  shop  at  9  o'clock  and  went  home.    As  the  robbery  may 
have  been  committed  at  a  later  hour  of  the  night,  the  remark  of 
the  Court  was  Justified.    As  to  the  other  expression  ol^ected  to, 
that  <<the  plaintiff  had  not  testified  that  he  did  not  steal  the 
money,"  we  understand  that  it  arose  in  this  way  :  The  Court  said 
that  if  the  Jury  found  for  the  plaintiff,  and  believed  that  he  had 
made  the  charge  maliciously,  he  would  be  entitled  to  substantial 
damages ;  but  if  they  thought  the  plaintiff  was  guilty  of  the  bur- 
glary, they  could  not  give  damages  to  the  extent  they  otherwise 
would.     It  was  for  the  plaintiff  to  show  that  the  charge  was  fal^ie; 
and  though  he  had  been  called  as  a  witness  he  had  not  denied  his 
guilt,  or  accounted  for  himself  on  the  night  of  the  robbery.    The 
plaintiff  was  not  asked  if  he  had  stolen  the  money,  and  the  record 
therefore  shows  no  specific  denial  of  the  charge.     We  wish  to  say 
further,  that  counsel  should  call   the  Court's  attention  to  specific 
portions  of  the  charge  objected  to  at  the  conclusion,  and  thus 
afford  the  Court  an  opportunity  of  reviewing  the  language  used ; 
and  it  is  not  fair  to  the  Court  to  except  generally  to  the  charge, 
and  thereafter  in  the  exceptions  to  single  out  special  portions  as 
objectionable. 

It  is  finally  objected  by  plaintiff's  counsel  «<  that  it  was  im- 
proper for  the  Court  to  say  to  the  Jury  that  they  might  take  into 
consideration  the  effect  which  actions  of  this  nature  may  have 
upon  prosecution  of  crime." 

The  comment  was  made  in  this  connection :  The  Court  said 
that  **  bona  fide  prosecutors  were  entitled  to  protection^  and  that 
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in  considering  the  qaestion  of  damages  they  ought  to  take  into 
consideration  the  effect  which  actions  of  this  nature  may  have  on 
prosecution  for  crime." 

The  Attorney-General  was  counsel  for  the  plaintiff.  He  is  by 
law  the  public  prosecutor;  and  if  he  should  appear  as  counsel  to 
sue  for  damages  in  behalf  of  parties  for  matters  arising  out  of  the 
criminal  prosecutions,  it  would  tend  to  discourage,  if  not  to  pre- 
vent, prosecutions  for  offences.  Both  counsel  mentioned  to  the 
jury  this  circumstance  of  the  Attorney-General's  appearing,  and 
it  was  not  improper  for  the  Court  to  express  its  disapprobation  of 
this  course,  and  its  effect  upon  the  prosecutions  for  crime. 

The  direction  of  the  Court  to  the  jury  "  to  find  a  verdict  for  de- 
fendant on  their  finding  that  the  plaintiff  had  probable  cause  to 
commence  the  prosecution",  is  excepted  to.  We  think  that  this 
was  right.  The  gist  of  tlie  action  was  whether  there  was  probable 
cause  shown,  and  this  being  found  by  the  jury,  the  verdict  for  de- 
fendant would  follow  as  a  matter  of  course.  The  matter  of  evi* 
dence  specially  raised  in  the  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  of  the  jury  was  not  supported  by  the  evidence, 
is  covered  by  the  ruling  of  the  Court  on  the  second  exception,  so 
far  as  the  conversation  with  Marcos  is  concerned. 

As  to  the  statement  in  the  bill  that  Waller  said  <<he  believed 
Campbelman's  statement  to  be  entirely  untrustworthy,"  it  is  nut 
supported  by  the  Judge's  notes.  We  find  it  to  bo  as  follows :  Wal- 
ler testifies  :  "  Officer  Fehlber  came  to  my  store  and  said  :  *  The 
man  Campbelman  knows  who  stole  your  money.'  I  answered 
Fehlber :  <  Tliis  man  has  been  to  me  before,  and  I  hardly  thought 
bis  evidence  was  worth  much,*  and  later  on  I  told  Fehlber  I  did 
think  Campbelman's  evidence  was  worth  anything."  This  was 
the  opinion  of  Waller  on  the  importance  of  Campbel man's  testi- 
mony, and  not  as  to  its  credibility.    • 

We  think  the  exceptions  should  be  over-ruled,  and  so  order. 

Paul  Neumann^  for  plaintiff. 

W,  A,  Whiting  and  F.  M,  Hatchy  for  defendant. 

Honolulu,  June  21,  1886. 
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M.  P.  ROBINSON  w.  L.  G.  SRESOVICH  «^  erf. 

Exceptions  to  Rulings  of  Preston,  J. 

Afbil  Tebm,  1886.  K 

JiTDJ},  G.  J. ;  McCuLLY  and  Pbeston,  JJ. 

It  being  left  to  the  Jury  to  say  whether  D.  was  defendant's  agent,  re- 
ceipts given  by  D.  as  agent  are  admissible  in  evidence. 

Defendant  held  Uable,  upon  the*evidenoe,  to  pay  plaintiff,  a  consignor, 
the  highest  price  received  for  any  lot  of  similar  fruit  shipped  by 
the  same  vessel,  provided  that  plaintiff  shipped  good  merchantable 
fruit,  defendant  having  intermingled  the  consignment  with  his 
own  fruit. 

The  Court  may  decline  to  give  an  instruction  to  the  Jury  where  the 
question  on  which  the  instruction  is  desired  is  not  raised  by  the 
evidence. 

Exceptions  overruled. 

Opinion  op  the  Court,  by  Judd,  C.  J. 

This  is  an  action  of  assumpsit  to  recover  the  sum  of  $900,  for 
price  of  certain  bananas,  sold  and  shipped  by  plaintiff  to  de- 
fendants in  San  Francisco. 

The  verdict  of  the  Jury  was  for  plaintiff  for  amount  claimed 
with  intere:st.  The  case  comes  to  us  by  exceptions  of  the  de- 
fendants as  follows : 

I.  «<The  defendants  excepted  to  the  admission  in  evidence  of 
certain  receipts  for  the  bananas,  shipped  per  steamer,  toR.  Levey, 
San  Francisco,  signed  in  H(  nolulu  by  one  Henry  Davis,  on  the 
ground  that  there  was  not  sufficient  evidence  that  Davis  was  de- 
fendants' agent."  It  was  an  important  question  of  fact  in  the 
case,  for  the  Jury  to  pass  upon,  whether  D.ivis  was  the  agent  of 
defendants ;  for  if  he,  as  their  agent,  accepted  the  bananas,  they 
would  be  held  liable. 

Upon  this  there  was  much  evidence  adduced  by  plaintiff.  But, 
as  it  was  left  to  the  Jury  to  say  whether  they  were  satisfied  from 
the  evidence  that  Davis  was  defendants'  agent,  his  receipts  in 
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this  capacity  were  adraiasible,   otherwise  the  evidence  of  his 
agency  would  be  without  final  effect. 

II.  The  Court  was  requested,  by  defendants'  counsel,  to  charge: 
«If  the  jury  find  that  the  plaintiff  consigned  to  defendants  the 
bananas,  the  price  of  which  this  action  is  brought  to  recover,  and 
that  there  was  no  obligation  under  the  contract  for  defendants  to 

^  receive  them,  then  those  shipments  were  made  at  the  exclusive 
risk  of  the  plaintiff." 

The  Court  could  not,  in  view  of  the  evidence  adduced.  Justly 
charge  in  the  tejrms  as  requested,  for  as  above  intimated,  there 
was  evidence  tending  to  show  that  the  bananas,  for  the  price  of 
which  this  action  was  brought,  were  accepted  and  received  from 
plaintiff  in  Honolulu,  by  defendant's  agent,  and  by  him  shipped 
to  defendants  in  the  same  Invoice  with  bananas  procured  from 
other  sources,  and  both  lots  were  intermingled  and  taken  to  de- 
fendants' store  in  San  Frangisco,  and  sold  indiscriminately ;  so  it 
was  impossible  to  say  what  the  bananas  from  plaintiff  realized. 
The  Court  properly  charged  that,  under  the  circumstances,  if  the 
Jury  found  that  the  plaintiff's  bananas  were  good  marketable  ba- 
nanas, properly  packed,  the  defendants  were  liable  for  the  highest 
price  obtained  for  any  of  the  lot. 

III.  The  Court  was  requested  to  charge:  "If  the  jury  find 
that  defendants  exercised  reasonable  care  in  the  preservation  and 
disposal  of  those  (plaintiff's)  bananas,  and  that  no  more  was  real- 
ized from  the  sale  thereof  than  is  stated  in  the  accounts  rendered 
by  defendants  to  plaintiff,  they  must  find  for  defendants."     The 

'  Court  charged  that  « if  the  Jury  found  that  defendants  took  the 
same  care  of  plaintiff's  bananas  that  they  did  of  other  bananas, 
and  took  the  same  care  to  obtain  the  best  price,  and  that  the  price 
they  obtained  was  the  best  that  could  be  obtained,  then  they 
must  find  for  defendants."  We  think  the  Court  was  right, 
especially  in  view  of  the  charge  already  given  above. 

If  defendants  had  mingled  plaintiff's  goods  with  their  own,  so 
that  they  could  not  be  distinguished,  they  were  bound  Co  exercise 
the  same  care  in  their  preservation  and  disposition  as  they  ex- 
ercised towards  their  own  goods. 

This  would  hold  them  to  a  greater  degree  of  care  than  merely 
reasonable  care. 
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The  fourth  request  was  as  follows:  -'If  the  jury  find  from  the 
evidence  that  deceit  was  practiced  upon  defendants  in  the  ship- 
ments of  bananas,  they  will  find  for  the  defendants." 

This  the  Court  declined,  as  no  evidence  had  gone  to  the  jury 
tending  to  show  that  any  deceit  had  been  practiced.  This  was 
right.  <<  A  Court  may  properly  decline  to  give  instructions  to  a 
jury,  when  the  question  upon  which  the  instructions  are  desired 
is  not  raised  by  the  evidence."  Wendell  vs,  Moulton,  26  N.  H., 
41.  It  is  not  erroneous  in  a  Judge  to  decline  instracting  the 
Jury  in  the  manner  requested  by  either  party,  when  the  instruc- 
tions prayed  for  are  not  found  in  the  evidence,  or  not  applicable 
to  the  case.  Drake  V8.  Curtis^  1  Cush.,  395.  *<A  party  has  no 
occasion  and  no  right  to  frame  an  hypothesis  not  founded  in  the 
evidence,  and  to  aslc  for  the  instructions  of  the  Court  upon  sach 
a  state  of  things."     Bice  vs.  Porter^  17  N.  H.,  137. 

The  counsel  for  defciidants  also  excepted  to  the  charge  of  the 
Court,  in  saying  in  substance,  <<  that  there  was  no  evidence  on 
what  date  the  different  consignments  were  sold,  nor  the  names  of 
the  persons  to  whom  they  were  sold  ;  and,  as  one  of  the  witnesses 
testified  that  he  saw  the  bananas  in  defendants'  store,  one  week 
after  their  arrival,  the  jury  might  fairly  draw  the  inference  that 
the  defendant  may  have  sold  them  to  himself."  It  is  not  indi- 
cated to  us  in  what  manner  this  observation  of  the  Court  was  not 
a  fair  co.ument  on  the  evidence.  If  it  be  true,  as  testified  to  by 
one  of  defendants'  witnesses,  that  the  bananas  were  seen  by  him 
in  defendants'  store  one  week  after  their  arrival,  and  he  sold 
theni  indisLTiminatt'ly  with  his  own  bananas  to  purchasers  in 
small  lots,  keeping  no  separate  account  of  what  the  plaiutiflf's 
bananas  brought,  this  transaction  would  amount  to  taking  plain- 
tiflf's  goods  over  to  himself,  and  he  would  thus  be  accountable  for 
the  highest  price  he  obtained  for  any.  This  is  but  a  repetition 
of  exception  III,  considered  above. 

Exceptions  overruled. 

F.  M.  Hatch,  for  plain tiflf. 

P.  Neumann  and  W.  A,  Whiting ,  for  defendants. 

Honolulu,  June  8,  1886. 


Subsequently  to  the  signing  of  the  foregoing  decision^  counsel 
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for  the  defendants  filed  a  brief,  which  they  requested  the  Court 
to  consider  previous  to  filing  its  opinion. 

We  have  carefully  considered  such  brief  and  the  arguments  and 
authorities  cited,  but  see  no  reason  to  alter  the  decision  before 
arrived  at. 

Honolulu,  September  16,  1886. 


THE  KING  V8,  J.  W.  KUMUHOA  and  E.  KEKOA. 
Exceptions  from  Circuit  Court,  Third  Judicial  Circuit. 

July  Term,  1886. 

JUDD,  C.  J.;  MCCULLY  AND  PrESTON,  J  J. 

A  motion  to  quash  an  indictment  is  not  a  proper  subject  of  exceptions. 

A  motion  to  quash  must  be  made  before  defendant  has  pleaded. 

Inspectors  of  Election  may  appoint  deputies  to  represent  them  on  the 
Board  of  Inspectors,  when  the  Inspector  themselves  are  actually 
absent  from  the  place  where  the  meetings  of  the  Board  are  held  : 
but  not  otherwise. 

Inspectors  of  Election  held  guilty,  under  the  Act  of  1868,  of  malfeas- 
ance in  the  performance  of  their  duties. 

Exceptions  overruled. 

Opinion  of  the  Court,  by  McCully,  J. 

Exceptions  from  the  May  Term,  1886,  of  the  Third  Judicial 
Circuit  Court. 

The  defendants  were  charged  in  the  Police  Court  of  Hilo,  from 
whence  the  case  was  appealed  to  tiie  Circuit  Court,  with  a  viola- 
tion  of  the  laws  relating  to  elections,  in  a  neglect  to  perform  cer- 
tain official  duties  prescribed  to  a  District  Judge  and  a  Tax  Col- 
lector, which  the  defendants  severally  were,  by  Sections  6  and  7 
of  the  Act  of  1868,  and  were,  on  conviction,  sentenced  according 
to  Section  812  of  the  Civil  Code. 

These  laws  are  as  follows  : 

"  Section  6.    The  Inspectors  of  Elections,  viz :  The  Police  or 
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District  Justice,  the  Tax  Collector  and  the  Tax  Assessor,  or,  fa 
their  absence,  agents  appointed  by  them,  shall,  at  least  fifteen 
days  before  the  day  of  holding  any  election  for  representatives, 
excepting  such  as  may  be  ordered  pursuant  to  the  provisions  of 
Bection  797  of  the  Civil  Code,  make  out  and  cause  copies  to  t>e 
posted  at  the  place  where  the  election  is  to  be  held,  and  at  least 
two  other  public  places  in  the  district,  correct  alphabetical  lists  of 
all  the  persons  in  the  district  who  ma^  be  qualified  to  vote,  and 
whose  names  may  appear  upon  the  list  returned  to  the  Inspectors 
of  Elections  by  the  Tax  Collector  of  the  district,  as  in  the  last 
preceding  Section  required. 

^<  Section  7.  The  Inspectors  of  Elections  aforesaid  shall  hold 
at  least  two  sessions,  of  reasonable  and  sufficient  length,  at  some 
convenient  place  in  the  district,  not  less  than  ten  nor  more  than 
twenty  days  next  preceding  the  day  of  holding  an  election  for 
representatives,  for  the  purpose  of  receiving  evidence  of  the 
qualifications  of  persons  who  may  not  have  been  previously  regis- 
tered by  the  Assessor  or  Collector  on  the  assessment  register,  aa 
provided  in  Sections  3  and  4  of  this  Act,  and  who  may  claim  a 
right  to  vote ;  and  also  for  the  purpose  of  correcting,  when  neces- 
sary, the  alphabetical  lists  of  voters  provided  for  in  Section  6  of 
this  Act.  Notice  of  the  time  and  place  of  holding  such  sessions, 
respectively,  shall  be  given  by  the  Inspectors  of  Election  upon 
the  alphabetical  lists  posted,  as  provided  in  Section  6  of  this  Act : 
and  at  such  sessions  auyone  offering  testimony  against  the  right 
of  any  person  to  vote  whose  name  may  appear  in  the  aforesaid 
alphabetical  lists,  shall  be  reasonably  heard  ;  and  if  the  Inspectors 
aforesaid  shall  be  satisfied  on  such  hearing  that  the  name  of  such 
person  should  not  have  been  placed  on  the  register,  they  shall  at 
once  erase  the  same  therefrom. 

«<  Section  812.  Any  inspector  of  election  who  shall  willfully 
neglect  or  refuse  to  perfornft  any  of  the  duties  required  of  him 
respecting  elections,  shall  be  fined  not  exceeding  one  hundred 
dollars,  and  be  disqualified  from  holding  any  office  under  the 
Government." 

The  first  point  made  in  the  bill  of  exceptions  is,  that  the  Coart 
erred  in  denying  a  motion,  noted  in  the  bill,  as  follows :  «  And 
upon  said  trial  in  said  Circuit  Court,  after  the  Jury  had  been 
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Bworn  in  the  cause,  counsel  for  defendants  moved  the  Court  that 
said  defendants  be  dismissed,  and  that  the  prosecution  herein  be 
quashed,  for  the  reason  that  the  Sections  of  the  law  pertaining  to 
[Elections,  to  wit:  Sections  6  and  7  of  the  Act  of  18G8,  on  pages 
223  and  224  of  the  Compiled  Laws,  under  which  the  prosecutioa 
is  brought,,  prescribe  no  penalty  for  the  non-observance  of  the 
Acts  therein  and  thereby  enjoined  upon  the  Board  of  Inspectors 
of  election  nor  is  any  penalty  prescribed  for  their  non-observance." 

A  motion  to  quash,  (Archbold  Crim.  Pr.,  Vol.  1,  page  337,)  is 
addressed  to  the  sound  discretion  of  the  Court,  and  is  not  a  proper 
subject  of  exception,  citing  inter  al.^  Com,  vs.EaBtmariy  I  Cush, 
189  ;  State  vs.  Putnam,  38  Maine,  196 ;  U.  S.  vs.  Stowelly  2  Curtis, 
153;  State  vs.  Stuart,  2S  Maine,  ill.  Says  Appleton,  J.,  in  State 
vs.  Putnam:  «Itis  within  the  discretion  of  the  Court  in  which 
an  indictment  is  pending  to  quash  it,  or  to  leave  the  defendant  to 
his  motion  in  arrest  of  Judgment.  The  refusal  to  quash  an  Indict- 
ment is  not  a  proper  subject  of  exception.  The  party  indicted 
has  his  remedy  by  motion  in  arrest  of  Judgment,  or  by  demurrer 
to  the  indictment.'' 

We  remark  secondly  that,  as  a  motion  to  quash  the  chargOi  H 
was  made  too  late. 

At  this  stage  of  the  proceedings  the  defendants  must  be  con- 
sidered to  have  pleaded.  To  appeal  from  the  conviction  of  a 
lower  Court  and  demand  trial  ia  equivalent  to  a  plea  of  not  guilty. 
It  is  a  general  rule  of  pleading  that  motions  to  quash  mudt  be 
made  before  plea,  and  the  plea  cures  defects  in  the  indictment  for 
the  purposes  of  the  trial  of  the  issue.  Our  Statute  Act  of  1876^ 
Chap.  XL.,  Section  33,  found  at  page  347  of  Compiled  Laws,  pro- 
vides that  <<  every  objection  to  an  indictment  for  any  defect 
apparent  on  the  face  thereof,  shall  be  taken  by  demurrer  or 
motion  to  quash  such  indictment  before  the  accused  has  pleaded, 
and  not  afterwards."  The  Court  was  therefore  right  in  refusing, 
after  the  jury  was  sworn,  to  entertain  the  motion. 

Exceptions  are  sihio  takeu  to  the  refusal  of  the  Court  to  give  the 
following  instructions,  numbered  1,  2,  and  4,  requested  by  the 
defendant : 

1.  « It  is  the  right  of  a  District  Jndge,  Tax  Assessor  or  Collector, 
to  appoint  a  deputy  to  represent  him  on  the  Board  of  Inspectors 
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of  Election,  in  cases  where  the  absence  or  other  duties  of  tbe 
oflScer  render  it  inconvenient  or  inapracticable  for  him  to  dis- 
charge its  duties."  The  Statute  authority  concerning  the  appointr 
ment  of  agents  or  deputies  is  contained  in  these  words  in  Section 
6  of  the  Act  ef  1868 ;  "  The  inspectors  of  election,  viz.,  the  police 
or  district  Justice,  the  tax  collector  and  the  tax  a.<jsessor,  or,  in 
their  absence,  agents  appointed  by  them,  shall,"  etc. 

The  charge  of  the  Court  is  incorporated  with  the  bill  of  excep- 
tions.    Upon  this  point  it  is  as  follows :  With  regard  to  Kekoa's 
right  to  appoint  a  deputy  to  act  for  him  in  his  absence,  the 
« absence"  meant  by  the  statute  is  an  actual  absence   from  the 
place,    where  the  meetings  of  the  Board  are  heid.      We  regard 
this  as  a  sound  Interpretation  of  the  statute.     Its  terms  are  vague 
in  not  expressing  grounds  of  excusable  absence  Justifying  the  ap- 
pointment of  a  deputy  or  agent,  but  by  the  plainest  rules  of  con- 
struction he  must   be  absent ;    if  he  is  present  and  in  attend- 
ance at  the  meeting  of  the  Board,  it  would  be  a  violation    of  the 
term  to  say  that  he  was  absent  j  the   words  ««in  their   absence" 
have  a  meaning,  but  it  is  frustrated  by  the  construction  claimed 
tor  it  by  the  defendant's  counsel ;  he  a.sks  that  there  t>e  imported 
into  the    statute    conditions    not    expressed    therein,    namely: 
«  Where  other  duties  of  the  officer  render  it  inconvenient  or  im- 
practicable for  him  to  discharge  his  duties."     It  is  enough  to  say 
that  this  is  not  the  law  nor  to  be  implied  from  it,  and  the  Court 
could  not  properly  instruct  the  jury  that  it  was,  as  requested. 

2.  The  next  instruction  asked  is,  <<  It  was  the  right  of  the 
defendant  Kekoa  in  this  case  to  appoint  a  deputy  if  his  other 
duties  interfered  with  his  performing  the  duties  of  such  in- 
spector;" this  is  covered  by  the  ruling  on  the  first  instruction* 
The  remainder  of  the  instruction,  that  the  principtil  officer  cannot 
be  held  to  be  criminally  liable  for  the  acts  of  his  deputy,  was  not 
refused  to  be  given,  the  Court  instructing  only  that  there  could 
not  be  considered  to  be  a  deputy  where  the  principal  was  aot 
absent.  The  evidence  in  the  case  is  that  Kekoa  sat  with  the 
Board  at  its  meetings,  and  assisted  to  make  three  alphabetical  i 

lists  of  voters'  names,  two  of  which  were  correct  and  agreed  with 
each  other ;  but  in  the  third  list,  the  one  upon  which  the  pulling 
of  votes  was  had,   thirty-five  names  were  omitted  by  Kekoa, 


BECKLEY  V8.  METCALF.  626 

although  the  numbers  of  the  t^tx  receipts  were  given.  Kekoa 
testifieii  that  he  did  this,  « trying  to  see  which  would  be  the 
smartest,  Kauwila,  the  Opposition  candidate,  or  himself."  He 
only  appointed  his  deputy  on  the  day  of  the  session  of  the  Board 
when  the  lists  were  revised,  he  being  present  in  the  room,  and 
only  one  meeting  for  revision  being  held. 

The  charges  relate  to  a  prior  malfeasance,  namely :  In  failing 
to  hold  two  meetings  of  the  Board,  and  in  failing  to  post  three 
**  correct"  copies  of  the  same  list. 

4.  Exception  four  is,  substantially :  It  is  not  the  duty  of  such 
Board  to  post  upon  or  with  the  lists  a  notice  of  tioo  meetings  of 
the  Board  before  the  first  meeting  takes  place. 

The  evidence  is  that  no  notice  was  given  of  a  second  meeting 
at  any  time,  and  none  was  held ;  it  was,  therefore,  irrelevant  to 
the  case  to  give  the  instruction ;  giving  it  would  have  implied  a 
state  of  facts  which  did  not  exist. 

The  exceptions  are  overruled. 

W,  A.  Kinney^  for  prosecution. 

Ashford  &  Ashfordy  for  defendant. 

Honolulu,  July  28,  1886. 


EMMA  BECKLEY  vs.  FRANK  METCALF  et  al. 

Appeal  from  the  Chancellor. 

July  Term,  1886. 

JuDD,  C.  J. ;  McCULLY  and  Preston,  JJ. 

A  testator  devised  the  greater  part  of  his  real  estate  to  his  daughter, 
and  charged  it  with  payment  of  debts;  it  was  sold  to  pay  debts. 

Held,  that  the  devisee  could  not  be  reimbursed  from  the  residue  of  the 
estate,  specifically  devised  to  others. 

Decree  affirmed. 
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Opinion  op  the  Court,  by  PjeLebton,  J. 

On  appeal  from  the  Chancellor. 

The  nature  of  the  case  appears  in  the  following  decision  of  the 
Chancellor,  which  is  appealed  fronGi : 

Decision  of  the  CHANCELiiOR  Below. 

This  is  a  hill  in  equity  alleging  substantially  that  plaintiff  is  the 
daughter  and  sole  heir-at-law  of  Theophilus  Metealf,  who  decea^^ed 
in  August,  1866,  leaving  real  and  personal  estate  in  this  King- 
dom, which  he  disposed  of  by  will  duly,  admitted  to  probate ; 
that  under  the  directions  of  the  will,  all  the  real  and  personal 
j)roperty,  devised  and  bequeathed  to  plaintiff,  was  sold  to  pay  the 
debts  due  from  the  estate  of  the  testator  and  no  part  remained 
for  distribution  to  the  plaintiff;  that  a  specific  devise  of  certain 
real  estate  (fully  described  in  the  bill)  was  made  in  the  said  will 
to  Frank  Metealf,  defendant,  for  life  with  remainder  to  his  surviv- 
ing children,  and,  on  failure  of  issue,  to  defendants,  Helen  liow- 
land  and  Julia  Prosser ;  that  defendant,  Frank  Metealf,  has  minor 
children, named  in  the  bill;  that  plaintiff,  though  the  sole  lawful 
heir  of  Theo.  Metealf,  was,  by  reason  of  the  carrying  out  of  the 
said  will  and  the  sale  of  all  the  property  devised  to  her  to  pay  tes- 
tator's debts,  deprived  of  every  part  of  the  property  or  interest  in 
the  property  belonging  to  her  father  at  the  time  of  his  decease ; 
plaintiff  married  in  1867  and  remained  under  coverture  till  1881, 
when  her  husband  died  and  she  has  not  married  since;  that  on 
the  14th  of  October,  1885,  the  interest  of  Frank  Metealf  In  the 
lands  devised  lo  him  as  above  set  forth  was  sold  at  public  auction 
to  Andrade,  Hayselden,  Kidwell  and  Henson,  defendants,  and 
another  parcel  on  Beretania  street  was  previously  sold  by  F.  Met- 
ealf as  administrator  de  bonis  non  of  T.  Metealf,  to  L.  Aseu,  de- 
fendant ;  that  these  sales,  except  the  last,  were  without  validity 
to  pass  the  fee,  as  Frank  Metealf  had  only  a  life  Interest  in  the 
same.  The  bill  prays  for  the  appointment  of  a  guardian  ad  lUenh 
for  the  minor  respondents  and  that  such  share  of  the  property 
devised  and  bequeathed  to  Frank  Metealf  be  awarded  to  plaintiff 
as  to  the  Court  shall  .seem  equitable,  etc. 

The  attorney  ad  litem  has  filed  a  demurrer  and  plea  and  the 
other  defendants  have  either  demurred  or  answered. 


BECKLEY  vs.  METCALF.  627 

These  demurrers  raise  the  question  whether,  since  the  specific 
devise  of  the  plantation  of  Kaapakuea  to  the  plaintiff  wa9  charged 
"With  the  payment  of  the  testator's  debts  and  the  same  sold  for 
this  purpose,  the  plaintiff  as  specific  devisee  is  entitled  to  exon- 
eratlon  out  of  the  lands  devised  to  the  other  specific  devisees. 

1  have  searched  the  booiss  in  vain  to  find  authority  to  sustain 
the  view  contended  for  in  the  bill.  I  think  the  right  of  a  specific 
devisee  to  marshal  the  assets  as  against  the  heir  of  the  descended 
estate  is  clear,  following  the  general  rule  that  assets  are  to  be 
applied  in  the  following  order,  (fir^t)  the  personal  estate,  not  ex- 
pressly nor  by  implication  exempted :  (second)  lands  specifically 
devilled  to  pay  debts ;  (third)  estates  descended  to  the  heir ; 
(fourth)  devised  land,  charged  with  the  payment  of  debts  gener- 
ally ;  (fifth)  general  pecuniary  legacies  pro  rata ;  (sixth)  specific 
legatee^  pro  rata ;  (seventh)  real  estate  devised,  whether  in  terms 
general  or  specific. 

2  Leading  Cases  in  Equity,  826 ;  Hays  vs.  Jackson^  6 
Mass.,  149. 

But  I  am  unable  to  find  a  ease  where,  the  personal  estate  having 
been  first  exhausted,  and  the  real  estate,  specifically  devised  and 
charged  with  the  payment  of  debts  generally,  being  next  taken 
for  this  purpose  and  sold  and  the  debts  discharged,  that  the 
devisee  of  this  portion  of  the  estate  has  the  right  to  be  reimbursed 
from  the  portion  of  the  othtr  specific  devisees. 

For  this  reason  I  think  the  demurrer  should  be  sustained. 

The  other  points  made  I  have  not  considered,  fts  being  un- 
necssary. 


In  support  of  the  appeal,  Mr.  Neumann  contended  {inter  alia) 
that  under  established  rules  it  is  not  suflScient  that  one  part  of 
the  estate  should  be  charged  (mth  the  debts)  and  all  the  rest  exoner- 
ated, unless  such  exoneration  is  stated  in  the  will  In  express 
terms.     Story's  Eq.  Jur.  572,  673  and  674. 

This  is  not  the  case  here.  By  this  will,  T.  Metcalf  under  the 
impression,  evidently,  that  he  had  devised  the  most  valuable  part 
of  the  estate  to  the  plaintiff,  charged  not  only  the  debts  but  also 
legacies  upon  the  proceeds  of  the  estate  devised  to  plaintiff. 
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Counsel  farther  contended  that  nearly  all  the  adjudged  cases  go 
to  the  extent  that  the  charge  of  debts  upon  a  specific  devise  does 
not  imply  an  exoneration  of  the  other  portion  of  the  estate  unless 
there  in  an  express  proviifion  for  such  earoneration. 

A  part  of  the  residue  of  the  estate,  Mr.  Neumann  urged,  is  in 
the  same  position  in  which  it  was  when  the  will  went  into  effect ; 
that  that  part,  at  least,  should  be  made  to  contribute  in  propor- 
tion to  make  good  in  a  measure  the  loss  of  her  entire  inheritanoe 
to  the  heir.  , 

Ck)unsel  also  contended  that,  although  there  might  be  no  direct 
authority  for  the  granting  of  the  relief  sought,  still  no  case  could 
commend  itself  more  strongly  to  a  favorable  consideration  by  a 
Court  of  Equity. 

Story's  Eq.  Jur.,  566,  666a  and  670,  and  cases  there  cited. 
Bedfield  on  Wills,  p.  366,  note  33,  3rd  ed. 

By  the  FcjLii  Court. 

If  by  the  <<  residue  of  the  estate"  is  meant  the  residuary  estate 
devised  by  the  will,  the  plaintiff  has  not  claimed  to  be  exon- 
erated therefrom  by  her  Bill,  neither  has  she  made  the  residuary 
devisees  (the  Trustees  of  Oahu  College)  parties,  and,  therefore, 
we  cannot  consider  whether  she  is  entitled  to  be  so  exonerated. 

If  plaintiff's  counsel  only  means  the  lands  devised  to  the  de- 
fendant, FrauK  Metcalf,  then  the  point  is  covered  by  this  decisioa 

The  contention  made  by  the  plaintiff's  counsel  that  the  inten- 
tion to  exonerate  should  be  stated  in  the  wilU  in  express  terms,  is 
too  bioad.  It  is  su.acient  if  (<a  manifest  intention"  appears 
(Story'b  Ei.  Jur.,  571)  and  we  think  such  a  manifest  intention  is 
apparent  in  this  will. 

The  plaintiff  has  failed  to  convince  us  that  there  is  any  au- 
thority to  support  the  claim  set  up  by  the  bill  or  that  the  decisioa 
appealed  from  is  incorrect. 

We  therefore  atfirm  such  decision  and  dismiss  this  appeal  witii 
eosts. 

P.  Neumann^  for  plaintiff. 

J.  A.  Magoofiy  for  minor  defendants  and  Mrs.  Prosser. 

Aahford  dc  Aahfordy  for  other  defendants. 

Honolulu,  July  30,  1886. 
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O.  H.  LUCE,  Tax  Collector  of  Honolulu,  vs.  CHIN  WA  et  al. 

APPEAIi  FROM  InTEBMEDIABY  COUBT. 

July  Tebm,  1886, 
JuDD,  C.  J.;  McCuLLY  and  Pbeston,  JJ. 
*fhere  is  no  appeal  from  a  Judgment  by  default. 

Opinion  of  the  Coubt,  by  McCully,  J. 

In  the  Police  Court  of  Honolulu,  the  defendants  were  de- 
faulted for  non-appearance  on  the  return  day  and  hour,  and 
upon  proof  on  the  plaintiff's  part,  Judgment  was  entered  for  the 
plaintiff. 

The  defendant,  later  in  the  day,  took  an  appeal  from  this 
Judgment  ^ 

On  appeal,  the  Intermediary  Court  held  that  an  appeal  did  not 
lie  from  a  judgment  by  default,  and  an  appeal  was  taken  up  to 
the  Court  in  banco.  This  is  the  question  now  submitted  to  this 
Court. 

This  involves  the  construction  to  be  given  to  the  phrases  in  Sec- 
tion 1005  :  <<Any  party  deeming  himself  aggrieved  by  the  decision 
of  any  police  or  district  Ju.stice  in  any  case,  whether  civil  or  crimi- 
nal, may  appeal,"  etc.  Section  835  provides  that  the  summons 
shall  contain  a  notification  to  the  defendant  that,  if  he  faiis  to 
attend  at  the  time  and  place  of  trial  designated,  Judgment- will 
be  rendered  against  him  ex  parte  by  default.  The  affidavit  of 
defendant's  counsel,  presented  in  the  Intermediary  Court,  sets 
forth  that,  on  the  day  set  for  the  trinl  of  the  cause,  he  attended 
at  the  Police  Court  a  few  minutes  after  9  o'clock  a.  m.  That,  on 
his  reaching  the  Court-room,  the  Police  Justice  had  called  this 
case,  before  calling  the  criminal  docket,  which  wan  contrary  to 
the  rules  of  the  Police  Court,  and  had  already  entered  Judgment 
for  plaintiff  herein,  entering  no  appearance  for  defendant ;  that 
he,  affiant,  asked  that  the  judgment  be  vacated  and  the  case 
tried  on  it^  merits,  stating  that  defendant  had  a  meritorious  de-^ 
fense;  that  the  Police  Justice  replied  that  plaintiff  herein  had 
not  time  to  attend  the  trial,  and  that  an  appeal  to  the  (Inter-^ 
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mediary)  Ck)urt  would  give  defendant  opportanity  to  set  up  his 
defen>>e. 

From  the  affidavit  we  infer  that  due  service  had  be^i  made  od 
the  defendant ;  that  the  case  was  within  the  Jurisdiction  of  the 
Police  Court ;  that  the  complaint  was  not  defective,  and  that  no 
motion  to  remove  default  was  made  or  denied.  The  case  of  ^aJ- 
leck  V8.  Jandifiy  34  Cal.  167,  is  much  relied  on  to  support  the  ap- 
pellant. The  language  of  the  Court  is,  thai  <«  as  to  the  right  of 
appeal,  there  is  no  distinction  between  judgments  by  default,  and 
Judgments  after  issue  Joined  and  a  trial.  The  former  is  as 
much  a  final  Judgment  as  the  latter,  and  the  statute  gives  a  right 
to  appeal  from  all  final  Judgments  without  distinction.  From 
this  it  follows  that  all  errors  disclosed  by  the  record  can  be  re- 
viewed and  corrected  on  an  appeal  frbm  the  former  class  of  Judg- 
ments, as  well  as  the  latter.'' 

The  Court  in  this  utterance  supports  itself  by  no  authority.  It 
is  in  contravention  to  the  current  of  previous  Judicial  findings  of 
the  same  State,  but  it  does  not  express  Itself  as  overruling  them. 
Mr.  Justice  Field,  then  Chief  Justice  Field,  says,  in  Mott  V9, 
Stnithj  16  Cal.  555  :  <<To  entitle  obj^^^tions  to  consideration  here, 
they  must  be  presented  to  the  Court  below  in  the  first  instance,  at 
least,  if  they  are  of  a  character  which  might  have  been  then  ob- 
viated by  the  production  of  other  evidence." 

In  Quy  vs.  Ide,  6  Cal.  99,  the  Court  say :  "  When  a  remedy  is 
80  perfectly  attainable  in  the  Court  of  original  Jurisdiction,  an  ap- 
pellate Court  will  not  administer  it  for  any  cause  that  can  be 
assigned." 

The  cases  of  Holman  vs.  Sigoumey,  11  Met.,  436,  and  Ball  t?«. 
Burke,  11  Cush,  80,  more  explicitly  support  the  appellant's  con- 
tention. The  revised  statute  of  Massachusetts  amended  the  old 
statute  by  striking  out  the  words,  "  in  which  any  iji.sue  has  beea 
Joined  f"  and  the  Court  in  these  cases  held  that  appeal  lay  from  a 
Judgment  on  default,  and  for  non-suit.  A  reason  given  is  that 
the  Judg^nent  upon  a  default  may  be  for  a  sum  too  large  or  too 
small,  or  may  be  rendered  for  causes  of  action  not  embraced  in 
the  Court — matter  which  may  be  correct-ed  upon  an  appeal.  The 
Maj9sachusett8  Courts  are  bound  by  the  express  Legislative  inter- 
pretation given  to  the  statute  by  the  an>endnaent,  and  the  Com- 
missioners' notes  indicating  that  purpose. 
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Upon  reason  it  is  not  satisfactory  to  hold  that  a  party  by  merely 
sufPerine:  a  default  in  the  Court  of  original  jurisdiction,  may,  la 
the  form  of  an  appeal,  take  his  case  for  trial  before  tlve  appellate 
Court.  The  theory  of  appeal  is  to  afford  a  re-trial  in  a  superior 
tribunal,  which  may  correct  errors  of  law,  and  findings  of  fact,  as 
made  in  the  lower  Court.  The  plaintiff  has  a  rigiit  to  a  trial 
upon  issue  Joined  in  the  original  Court.  If  Judgment  is  then 
rendered  against  him,  he  may  choose  to  proceed  no  further,  and 
risk  no  increase  of  costs.  If  the  defendant,  being  duly  sum- 
moned, does  not  appear,  he  seems  to  plead  nolo  contendere^ 
He  consents  to  a  Judgment  for  the  plaintiff,  if  he  can  make  his 
case  ex  parte. 

Until  the  default  is  removed  it  is  as  complete  when  first  or- 
dered as  if  the  defendant  did  not  appear  at  any  time  thereafter. 
The  reasons,  if  any  exist,  for  the  removal  of  a  default^  should  be 
presented  to  the  Court  which  has  ordered  it.  Under  the  appel- 
lant's claim  of  appeal,  a  default  may  be  suffered  without  danger. 
The  jurisdiction  of  the  Court,  to  which  the  defendant  is  legally 
summoned,  may  be  ousted  in  every  case.  We  cannot  hold,  even 
upon  the  authorities  cited,  that  this  is  a  reasonable  construction 
of  the  statute.  A  line  of  New  York  authorities  support  the  vieW 
that  an  appeal  does  not  lie  from  a  judgment  rendered  on  de- 
fault. 

In  Dorr  V8,  Birge,  8  Barb.,  351,  the  reasoning  of  the  Court  is, 
«the  jurisdiction  of  this  Court  is  only  appellate.  It  can  only 
review  the  decisions  of  the  County  Court.  If  a  party  to  the 
appeal  to  the  County  Court  may  suffer  a  default,  and  there  and 
then  appeal  to  this  Court,  it  would  be  equivalent  to  appealing  in 
the  first  instance  directly  from  the  judgment  of  the  Justice  of 
the  Peace  to  this  Court" 

Qelaton  V8,  Hoyt^  13  Johns.,  661,  is  strong  authority  for  this 
view  ;  other  authorities  are  Sands  vs.  Hildreth^  12  Johns.,  493  ; 
Harvey  vs.  CuyUr,  17  Johns.,  469 ;  Colder  vs.  Knickerbocker^  2 
Co  wen,  31. 

In  20  Johns.,  2SS^  Adams  vn,  OaA:«,  the  language  of  the  statute 
gives  an  appeal  to  <<  every  person  who  shall  think  himself  ag- 
grieved by  an  order  of  any  Justice."  The  Court,  per  Not t,  J., 
say :  <<To  allow  the  defendant,  by  suffering  a  default    to  pass  by 
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the  Justice's  Coart,  would  prevent  the  right  of  appeal,  which  lot' 
plies  an  actual  previous  litigation  in  the  tribunal  appealed  from* 
It  would  convert  the  appellate  Court  into  oneof  original  Jurisdic- 
tion. A  judgment  by  default  for  want  of  appearance  is,  for  this 
purpose,  equivalent  to  a  judgment  on  confession."  In  the  vieir 
which  we  adopt,  an  appeal  is  not  to  be  allowed  in  this  case. 

A.  Boaay  for  the  plaintiff. 

W.  R.  Castle  and  H.  JS.  Avery,  for  the  defendant. 

Honolulu,  July  31,  1886. 


L.  AHLO,  as  father  of  LU  NGACK,  a  minor,  vs.  MUNG  HUL 

EXGEPTIOMS  OF  BeFUSAL  OF  McCULLY,  J.,  TO  GbANT   A  NBW 

Tbial. 

July  Term,  1886. 

JuDD,  C.  J.  J  McCuLLY  and  Preston,  J  J. 

Defendant,  in  Ejectment,  claimed  under  a  deed  alleged  to  have  been 
burnt ;  the  verdict  was  for  plaintiff;  defendant  moved  for  a  new 
trial,  claiming  that  he  was  taken  by  surprise  by  evidence  of  hia 
witness. 

Held,  that  the  refusal  to  grant  a  new  trial  was  proper ;  for,  even  sup- 
posing the  witness  should  lestify  as  expected,  the  evidence  as  to 
the  execution  of  the  bur/it  instrument  is  very  vague ;  and  as, 
according  to  the  plaintiff's  evidence,  the  instrument  was  a  will, 
and  not  proved  within  five  years  from  death  of  testator,  it  would 
have  no  effect  against  the  heirs. 

Exceptions  overruled. 

Opinion  of  the  Court,  by  Preston,  J- 

Thib  is  an  action  of  Ejectment  brought  to  recover  one  undivided 
moiety  of  a  piece  of  land  situated  in  Waipio,  Ewa,  Island 
Oabu. 

At  the  trial  before  McCully,  Judge,  and  a  foreign  jury,  at  the 
last  April  Term  of  the  Court,  the  plaintiff  proved  title  by  pur- 
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chase  from  one  Kalukini  (k),  a  son  and  one  of  the  heirs-at-Iaw  of 
Nahuina,  the  patentee  of  the  land. 

The  defendant  claimed  title  under  one  Alali,  the  eldest  son  of 
the  patentee,  who  claimed  under  an  alleged  unrecorded  deed 
from  his  father,  and  which  was  said  to  have  been  burnt. 

To  prove  the  contents  of  the  alleged  deed,  Alali  was  called  and 
testified,  {inter  alia)  ««The  paper  contained  the  following:  Ist,  I 
hereby  bequeath  to  you,  Alali,  my  lands  for  you  to  have  control 
over  and  to  care  for  your  younger  brothers  and  to  share  with  them 
the  receipts  of  the  land." 

The  defendant  also  called  one  Kalua,  who  was  said  to  be  one  of 
the  witnesses  to  the  said  deed,  but  he  denied  knowing  anything 
about  it,  and  denied  having  told  the  defendant's  attorney,  that 
he  did. 

A  verdict  was  rendered  for  the  plaintiff,  and  the  defendant 
subsequently  moved  for  a  new  trial  on  the  ground  that  he  was 
taken  by  surprise  by  Kalua's  testimony. 

The  application  was  supported  by  an  affidavit  by  Kalua,  stating 
that  he  had  been  persuaded  to  give  false  testimony  and  that  he 
saw  the  intestate  execute  the  instrument,  also  by  an  affidavit  by 
Mr.  Magoon,  defendant's  attorney,  to  the  effect  that  he  relied 
upon  Kalua's  testimony,  and  had  not,  therefore,  sought  for  other 
testimony,  and  that  if  a  new  trial  is  granted  he  will  be  able  to 
establish  the  contents  of  the  Instirument. 

The  motion  for  a  new  trial  was  denied  and  exceptions  were 
duly  taken. 

By  the  Coukt. 

The  evidence  as  to  the  execution  of  the  alleged  burnt  instru- 
ment is  very  vague,  even  supposing  the  witness  Kalua  should 
testify  as  expected. 

The  testimony  of  Alali  is  presumptive  that  the  instrument  was 

a  will,  and  as  it  was  not  proved  within  five  years  from  the  death 

of  the  testator,  it  would  have  no  effect  against  the  heirs. 

,  Upon  a  review  of  the  whole  testimony,  and  considering  that 

the  witness  Kalua  is  very  illiterate,  being  unable  ta  write,  we  are 
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not  disposed  to  differ  from  the  decision  of  the  presiding  Jadge, 
and,  therefore,  the  exceptions  are  overruled  with  costs. 

W,  R.  Castle^  for  plaintiff. 

P.  Neumann^  J.  A.  Magoon  and  A  Bosa^  for  defendant. 

Honolulu,  July  31,  1886. 


J.  H.  WOOD  w.  B.  F.  DTLLINQHAM:. 

affeaii  from  the  chancellor. 

July  Term,  1886. 

JuDD,  C.  J. ;  McCuLLY  and  Preston,  JJ. 

Plaintiff  agreed  to  sell  to  defendant  the  "Nuuanu  Dairy  property, 
containing  an  area  of  650  acres,  more  or  less;"  after  defendant 
took  possession,  he  found  that  the  area  was  only  258  acres,  and 
claimed  a  proportionate  reduction  on  the  purchase  price,  which 
plaintiff  refased  to  allow ;  plaintiff  files  a  bill  for  specific  per- 
formance. 

Held,  that  when  the  purchaser  is  willing  to  take  a  less  quantity  of 
land  than  the  contract  calls  for,  he  is  entitle  to  a  pro  rata  reduc* 
tion  in  price,  and  the  words  *'  more  or  less ''  will  not  cover  such  a 
deficiency  as  exists  in  this  case  ;  but  the  defendant,  having  sold 
the  property  soon  after  his  purchase  of  it,  to  a  corporation  of 
which  he  was  President,  at  a  large  advance  on  the  prioe 
agreed  to  be  paid  by  him  to  plaintiff,  held,  affirming  the  decree  of 
the  Chancellor,  that  defendant  may  elect  whether  specific  per- 
formance of  the  contract  shall  be  decreed  without  compensation, 
or  whether  the  sale  shall  be  annulled  and  plaintiff  pay  defendant 
the  enhanced  market  value  of  the  property  by  reason  of  the 
permanent  improvements  placed  thereon  by  defendant,  lees  rent. 

Opinion  of  the  Court,  by  Preston,  J. 

This  is  a  suit  for  the  specific  performance  of  an  agreement  for 
the  purchase  of  the  property  known  as  Wood's  Dairy. 

This  case 'was  heard  by  the  Chancellor  on  March  16th,  ITth, 
24th,  and  April  1st  of  the  present  year,  who  rendered  the  follow- 
ing decision : 
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Decision  of  the  Chancellob,  BEiiOW. 

This  is  a  biil  in  equity  to  compel  the  specific  performance  of  a 
contract  for  the  sale  of  land. 

'The  substance  of  the  bill  is  as  follows  :  That  on  the  dlst  of  De- 
cember, 1883,  the  plaintiff  agreed  in  writing  with  defendant  to 
sell,  and  defendant  agreed  to  purchase  the  Nuuanu  Dairy  property 
situate  in  Nuuanu  Valley,  described  in  certain  conveyances 
which  are  set  out  in  the  bill  \  that  on  the  execution  and  delivery 
of  the  agreement,  defendant  paid  plaintiff  the  sum  of  $1,000  as 
part  of  the  purchase  money  and  entered  into  possession  of  the 
premises,  and  he  and  those  claiming  under  him  have  ever  since 
and  now  have  possession  of  the  same;  that  in  accordance  with 
this  agreement,  plaintiff  tendered  defendant  a  deed  of  the  prem- 
ises on  the  1st  of  July,  1884,  but  owing  to  a  defect  in  the  plain- 
tiff's title  to  a  portion  of  the  premises,  a  release  and  quit  claim 
was  necessary  to  be  obtained  from  the  Hawaiian  Government 
which  was  not  obtained  till  the  28th  of  August,  1885,  but  de- 
fendant assented  to  the  delay,  declining  to  accept  the  deed  until 
the  coiQplainant's  title  had  thus  been  perfected  \  that  on  the  25th 
of  November,  1885,  plaintiff  tendered  defendant  a  good  and 
sufficient  deed  of  the  premises  complying  with  the  terms  of  the 
agreement,  and  is  now  willing  to  give  defendant  such  deed  upon 
his  paying  the  part  of  the  purchase  money,  amounting  to  $7,000| 
and  intere^^t  due  amounting  to  $2,584  60,  and  securing  the  balance 
of  the  purchase  money,  $10,000,  as  provided  in  the  agreement; 
that  defendant  refused  to  accept  the  tender  of  the  deed  made  on 
the  25th  of  November,  1885,  and  now  refuses  to  accept  it  or  to 
pay  the  purchase  money,  or  to  comply  with  plaintiff's  request  to 
execute  his  agreement.  The  bill  prays  that  defendant  be  com- 
pelled to  specifically  perform  hin  agreement,  etc. 

The  answer  admits  that  defendant  entered  into  the  agree- 
ment of  the  31st  of  December,  1888,  to  purchase  the  Nuuanu 
Dairy  property,  including  real  estate  and  buildings,  but  denies 
that  the  contract  contains  any  reference  to  the  deeds  of  Vincent 
and  others  which  are  set  out  in  the  bill  and  says  that  the  con- 
tract calls  for  a  conveyance  of  six  hundred  and  fifty  acres  of  land, 
more  or  less,  and  contains  no  other  description  by  which  said  area 
could  be  limited ;  that  the  purchase  price  named  in  the  contract 
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was  determined  by  the  acreage  therein  set  forth  \  that  plaintiff 
represented  to  defendant  that  the  premises  contained  at  least  six 
hundred  and  fifty  acres,  and  led  defendant  to  believe  it  contained 

f^V-  more  ;  that  during  the  negotiations  the  parties  figured  upon  the 

value  per  acre,  and  plaintiff  represented  the  area  to  be  six  hundred 
and  fifty  acres ;  that  since  the  date  of  the  contract  the  defendant 

r  has  had  a  survey  made  of  the  premises  and  avers   that  they  con- 

tain only  258  acres;  the  plaintiff  has  been  in  possession  of  the 
premises  since  March  18,  1861,  and  well  knew,  or  had  tiie  means 
of  knowing,  the  actual  area  of  the  premises  \  that  the  deeds  of  the 
plaintiff,  named  in  the  conveyance  tendered,  call  for  only  301 
16-100  acres,  of  wnlch  a  portion  had  been  sold  by  plaintiff;  that 
defendant  was  not  acquainted  with  the  area  or  extent  of  the 
premises  and  signed  the  contract  relying  on  the  representations 
of  the  plaintiff  that  they  contained  650  acres,  more  or  less,  and 
that  said  false  representations  were  fraudulently  or  mistakenly 
made  by  plaintiff.  The  answer  admits  the  payment  of  |1,000  on 
account  of  purchase  money  and  that  defendant  has  been  in  pos- 
session since  January  1,  1884.  The  allegation  in  regard  to  delay 
to  obtain  a  quit  claim  from  the  Hawaiian  Government,  and  de- 
fandant's  assent  to  the  delay,  is  admitted.  The  tender  of  a  good 
and  sufficient  deed  on  November  25,  1885,  or  at  any  time,  is 
denied  and  it  is  averred  that  the  deed  tendered  did  not  include 
more  than  258  acres,  and  plaintiff  has  not  offered  to  make  said 
acreage  of  650  acres.  That  defendant  bought  the  premises  for  the 
purpose  of  carrying  on  a  dairy  on  the  same  ;  That  it  was  of  great 
importance  to  defendant  to  obtain  the  number  of  acres  mentioned 
in  the  contract  to  afford  sufficient  pasturage  to  keep  up  respon- 
dent's business,  all  of  which  was  well  known  to  complainant 
when  he  signed  the  contract ;  that  defendant,  relying  upon  the 
false  representation  that  the  premises  contained  650  acres,  has 
expended  the  sum  of  $9,46169  on  buildings  and  improvements 
on  the  premises,  and  has  built  one  barn  more  than  was  required 
for  all  the  cattle  that  258  acres  of  land  could  support,  and  has  had 
to  obtain  other  land  to  make  up  said  area ;  that  defendant  is  will- 
ing to  carry  out  his  contract  upon  plaintiff's  tendering  him  a  deed 
of  650  acres  of  land,  or  thereabouts,  and  is  now  willing  to  take 
all  of  said  premises  which  plainiiff  is  able  to  convey,  upon  a  pro- 
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portionate  reduction  being  made  for  deficiency  in  area  below  the 
amount  called  for  by  said  contract,  and  to  pay  the  balance  in  cash. 
All  other  allegaUons  are  denied.  The  answer  prays  that  the  bill 
be  dismissed  with  costs  upon  defendant  paying  such  sum  as  may 
be  found  due  after  allowing  a  proportionate  deduction  from  the 
purchase  price  for  the  said  deficiency  in  area. 

By  the  Court. 

The  evidence  talcen  is  voluminous  and  only  such  parts  of  it  as 
Are  essential  will  appear  in  the  opinion.  The  case  is  a  difi&cult 
one,  presenting  many  complications,  not  only  upon  the  facts,  but 
as  regards  the  relief  which  would  be  equitable  to  both  the  parties. 

It  is  clearly  established  by  the .  evidence  that  the  plain  tiff, 
though  he  had  owned  the  premises  since  March,  1861,  had  not 
bad  it  surveyed,  nor  did  he  know  its  area,  it  having  been  des- 
cribed to  him  by  his  vendor,  C.  W.  Vincent,  as  being  a  mile 
square,  and  he  so  represented  it  to  defendant.  It  is  an  estate 
known  in  this  community  and  commonly  called  ^<  John  Wood's 
place,'' or  «<theNuuaau  Dairy."  It  is  in  sight  from  the  road 
leading  to  the  Pali  and  its  boundaries  are  certain.  These  were 
pointed  out  by  plaintiff  to  defendant,  who  visited  the  premises 
frequently.  It  is  bounded  on  one  side  by  the  main  road,  on  the 
opposite  side  by  the  top  of  the  ridge,  on  the  side  towards  town 
by  Queen  Euuna's  place,  on  the  upper  side  by  the  Luakaha  prem- 
isesT  Mr.  Gay,  who  surveyed  the  land  for  defendant,  says  that  it 
is  about  three  hundred  feet  short  of  a  mile  long  on  the  road  and 
about  the  same  length  on  the  ridge,  and  is  so  situated  as  to  de- 
ceive an  observer  as  to  its  area,  looking  much  larger  than  it  really 
is  ;  that  he  could  form  no  accurate  idea  of  its  siae  without  meas- 
uring it,  and  that  it  might  well  appear  to  be  a  mile  square,  or 
640  acres. 

I  think  it  is  well  established  that  Mr.  Wood  supposed  it  to  be  a 
mile  square  and  that  he  made  no  fraudulent  misrepreseatatioas  as 
to  its  area  to  the  defendant 

The  description  in  the  contract  of  the  property  to  be  sold  is  as 
follows:  <<  The  Nuuanu  Dairy  property,  including  real  estate  and 
buildings ;  said  real  estate  contains  an  area  of  650  acres,  more  or 
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less."    The  price  was  $18,000,  $1,000  in  cash  and  the  balance  in 
deferred  paymente. 

The  questioa  is  whether  defendant  is  entitled  to  a  conveyance 
of  all  the  land  that  vendor  can  give  (258  acres)  with  an  abate- 
ment of  the  purchase  money  for  so  much  as  the  quantity  falls 
short  of  that  mentioned  in  the  contract.  Numerous  authorities, 
both  English  and  American,  have  been  cited  by  counsel  on  botli 
sides. 

Chancellor  Kent,  in  his  Commentaries  4,  p.  466  and  4^7,  says : 
«  The  mention  of  quantity  of  acres  after  a  certain  description  of 
the  subject  by  metes  and  bounds,  or  by  other  known  specifica- 
tions, is  but  a  matter  of  description,  and  does  not  amount  to 
any  covenant  or  afford  ground  for  breach  of  any  of  the  usual 
covenants,  though  the  quantity  of  acres  should  fall  short  of  the 
given  amount  Whenever  it  appears  by  definite  boundaries  or  by 
words  of  qualification  as  <more  or  less'  or  as  « containing  by 
estimation,*  or  the  like,  that  the  8t«ttement  of  the  quantity  of 
acres  in  the  deed  is  mere  matter  of  description,  and  not  of  the 
essence  of  the  contract,  the  buyer  takes  the  risk  of  the  quantity. 
If  there  be  no  admixture  of  fraud  in  the  case." 

One  of  the  more  recent  cases  bearing  upon  this  question  is  that 
oi  Noble  vs.  Gk)ogin8y  99  Mass.,  281  (1868),  where  the  previous 
cases  are  largely  cited  and  commented  upon.  This  learned  Court 
per  Gray,  J.,  says :  "  It  has  since  been  declared  by  a  great  weight 
of  authority,  in  accordance,  we  think,  with  the  soundest  reason, 
that  in  an  agreement  for  the  sale  and  purchase  of  land  for  an 
entire  sum  either  a  description  of  the  land  by  its  boundaries,  or 
the  insertion  of  the  words  « more  or  less,'  or  equivalent  words, 
will  control  a  statement  of  the  quantity  of  the  land  or  of  the 
length  of  one  of  its  boundary  lines,  so  that  neither  party  will  be 
entitled  to  relief  on  account  of  defi(riency  or  surplus,  unleas  in  case 
of  so  great  a  difference  as  will  naturally  raise  the  presumption  of 
fraud  or  gross  mistake  in  the  very  essence  of  the  contract,^^ 

The  case  before  the  Court  was  an  action  of  contract  for  balance 
of  price  for  the  purchase  of  a  wharf  lot  in  Boston.  The  defendant 
claimed  an  abatement  from  the  stipulated  price  for  a  deficiency 
in  the  quantity  of  land.  The  land  was  described  as  a  wliarf  lot 
on  Border  street,  bounded  on  one  side  by  the  ship-yard  of  Paul 
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Curtis,  and  on  the  other  side  by  that  of  Donald  McKay,  and 
as  measuring  about  220  feet  on  Border  street,  more  or  less.  The 
land  actually  measured  only  170  feet  on  Border  street.  The  case  is 
stronger  for  the  defendant  than  the  one  now  before  me,  for,  as 
the  Court  say,  the  land  was  stated  to  be  bounded  on  either  side 
by  ship-yards,  in  the  occupation  of  persons  named,  the  limits  of 
which  would  apparently  be  manifest  upon  looking  at  the  pre- 
mises. 

The  Massachusetts  Court  refer  to  the  ease  of  HiU  vs.  Buckley ^ 
17  Vesey,  894  (1811),  in  which  Sir  William  Grant,  M.  R,  held 
that  the  general  rule  of  specific  performance  was  that  the  pur- 
chaser shall  have  what  the  vendor  can  give,  with  an  abatement 
of  the  purchase  money  for  so  much  as  the  quantity  falls  short  of 
the  representation.  This  case  is  relied  on  by  the  counsel  for 
defendant  in  the  case  at  bar.  The  contract  of  sale  called  for  the 
<<  Kestle  Woods,  including  the  Gulberry  Marsh,  containing  217 
acres  and  10  parches."  It  fell  short  by  about  26  acres.  No  de- 
ception was  intended,  and  the  Master  of  the  Bolls  says :  <<  When 
a  representation  has  been  made  as  to  the  quantity,  though  inno- 
cently, I  apprehend  the  right  of  the  purchaser  to  be,  to  have  what 
the  vendor  can  give,  with  an  abatement  out  of  the  purchase 
money  for  as  much  as  the  quantity  falls  short  of  the  representa-. 
tion.  That  is  the  rule  generally,  as  though  the  land  is  neither 
bought  nor  sold  professedly  by  the  acre^  the  presumption  is  that 
in  fixing  the  price  regard  was  had  on  both  sides  to  the  quantity 
which  both  suppose  the  estate  to  consist  of.  The  demand  of  the 
vendor  and  the  offer  of  the  purchaser  are  supposed  to  be  in- 
fluenced in  an  equal  degree  by  the  quantity  which  both  believe 
to  be  the  subject  of  their  bargain,  therefore  a  rateable  abatement 
of  price  will  probal)ly  leave  both  in  nearly  the  same  relation  in 
which  they  would  have  stood  if  the  true  quantity  had  been 
originally  known."  As  the  purchaser  had  got  the  quantity  of 
wood  which  he  bargained  for,  the  Court  awarded  an  abatement 
for  the  value  of  twenty-six  acreis  of  land,  dejductlng  the  value  of 
the  W(X)d  on  it. 

The  Court,  in  the  Massachusetts  case  (99  Mass.),  thought  that  the 
authority  of  this  case  was  shaken  by  a  later  case  (Winch  vs.  FFi'n- 
ehestCTj  1  Yes.  and  B.,  375),  from  the  same  Judge^  in  which  he- 
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declined  to  order  an  abatement  in  the  purchase  price  for  a  de- 
ficiency of  five  or  SIX  acres,  where  the  saie  was  of  <•  41  acres  more 
or  iess,'^  and  the  vendor  did  not  know  the  true  quantity,  and 
made  no  other  representation  what  it  was. 

It  seems  to  me  that  the  amount  of  the  deficiency  in  each  case 
has  a  very  great  influence  upon  the  Court  in  settling  the  question 
as  to  abatement. 

In  Belknap  vs.  Sealey^  14  N.  Y.,  the  Court  of  Appeals  held  Uist 
a  Court  of  Equity  will  rescind  an  executory  contract,  on  the  appli- 
cation of  the  vendee,  for  the  purchase  of  land  on  the  ground  of 
mistake  in  quantity,  notwithstanding  the  premises  are  described 
by  metes  and  bounds,  and  the  terms  << more  or  less"  added  after 
a  statement  of  the  quantity,  where  the  mistake  on  the  part  of  the 
purchaser  was  caused  by  the  misrepresentation  of  the  vendor, 
although  not  fraudulently  made,  and  when  the  mistake  so  essen- 
tially affected  the  value  of  the  premises  « that  the  contract  would 
not  have  been  made  if  it  had  existed."  The  land  wad  described 
by  metes  and  bounds,  and  as  containing  eight  acres  <<  more  or  less." 
Tho  actual  quantity  was  four  acres.  An  abatement  in  price  was 
not  claimed,  but  the  vendee  asked  to  have  the  contract  rescinded. 
The  Court  say:  <«A  deed  which  describes  the  land,  and  states 
the  number  of  acres,  although  with  the  words  <  more  or  ie.^' 
clearly  imports  that  there  is  not  a  great  deficiency  or  excess.  If 
the  deficiency  is  one-half,  the  instrument  carries  on  its  face  a 
gross  misrepresentation."  The  Court  based  its  opinion  on  the 
ground  that  the  contract  was  still  executory,  and  that  equity 
ought  to  relieve  against  a  contract  where  the  mistake  is  so  mate- 
rial as  to  go  to  the  foundation  of  the  agreement. 

Judge  Story's  opinion  in  Stebbin»  vs,  JEddy^  4  Mason,  414 
(1827)^  is  much  quoted  in  subsequent  cases,  and  is  relied  upon  by 
the  plaintiff  in  our  case.  He  says :  <<  There  is  much  good  sense 
in  holding  that  the  words  <  more  or  less,'  or  other  equivalent 
words  used  in  contracts  or  conveyances  of  this  sort  should  be  con- 
strued to  qualify  the  representation  of  quantity  in  such  a  manner 
that,  if  made  in  good  faith,  neither  party  should  be  entitled  to 
any  relief  on  account  of  a  deficiency  or  surplus ;  nor  am  I  pre- 
pared to  admit  that  the  fact  that  the  sale  is  not  in  gross,  but  for  a 
specific  sum  by  the  acre,  ought  necessarily  to  create  a  difference 
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in  the  application  of  the  principle.  I  do  not  say  that  caaes  may 
not  occur  of  such  an  extreme  deficiency  as  to  call  for  relief,  but 
they  must  be  such  as  would  naturally  raise  the  presumption  of 
fraud,  imposition  or  mistake  in  the  very  essence  of  the  contract." 

I  have  examined  the  following  cases  cited  by  counsel  on  both 
sides:  Belden  vs.  Seymour,  8  Conn.,  19;  Morris  vs.  Emmett,  9 
Paige,  167;  Powell  vs.  Clarky  6  Mass.,  356;  Jackson  vs.  Barring 
gerf  16  Johns.,  470  ;  Perkins  vs.  Webster,  2  N.  H.,  287 ;  Marvin  vs. 
Bennett,  26  Wend.,  168;  Weart  vs.  Rose,  16  N.  J.  Eq.,  291; 
Oilman  vs.  Biopelle^  18  Mich.,  164;  Mann  vs.  Pearson,  2  Johns. , 
86 ;  Jackson  vs.  Moore,  6  Cowen,  706  ;  Stanley  vs.  Ghreen,  12  Cal., 
164 ;  Cabot  vs.  Winson,  1  Allen,  646 ;  Couse  vs.  Boyles,  4  N.  J. 
Eq.,  212 ;  Miller  vs.  Chetwood,  2  N.  J.  Eq.,  199 ;  Cross  vs.  Eg- 
lin,  2  B.  <fe  Aid.,  106 ;  Whittemore  vs.  Whittemore,  8  L.  R.  Eq.  Cas., 
603  ;  Davis  vs.  Shepherd,  1  L.  R.,  Ch.  App.  310 ;  Milkman  vs.  Ord- 
way,  106  Mass.,  232,  and  find  nothing  especially  varying  froni  the 
above  cases. 

To  apply  the  principles  of  law  to  the  facts  as  I  find  them  : 

The  contract  was  for  the  sale  of  the  "  *  Nuuanu  Dairy '  property, 
including  real  estate  and  buildings,  said  real  estate  containing  an 
area  of  660  acres,  more  or  less.'*  The  fact  that  it  is  not  described 
by  metes  and  bounds  is  not  decisive  of  the  case  in  favor  of  the 
defendant. 

In  Haley  vs.  Amestoy,  44  Cal.,  132,  the  land  was  described  by 
name — the  Rancho  de  San  Vincent,  and  the  Court  held  it  was 
well  described  thus,  and  the  particular  description  by  measure- 
ment and  boundaries  did  not  restrict  it.  As  we  have  seen  in  the 
case  of  the  14  N.  Y.  and  99  Mass.,  the  fact  that  the  lands  were 
definitely  described  by  metes  and  bounds,  or  other  certain  des- 
cription, is  not  neceasarily  fatal  to  the  relief  of  the  purchaser,  nor 
is  their  absence  of  itself  sufficient  to  make  the  vendor  liable 
for  the  full  amount  in  case  of  shortage.  The  presence  of  the 
qualifying  words  "  more  or  less,"  will  nt)t,  of  themselves,  relieve 
the  contract  from  the  presumption  of  mistake  in  the  essence  of 
the  contract,  where  the  deficiency  is  so  great  as  to  raise  the  pre- 
sumption, f 

Was  the  amount  of  land  in  the  Nuuanu  Dairy  property  of  the 
essence  of  the  contract  ?    I  think  it  was.    The  amount  of  acreage 
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was  mentiotied  in  the  correspondence  between  the  parties.  (Qem 
letter  of  Dillingham  to  Wood,  28  December,  1883)  and  the 
capacity  of  the  place  for  a  dairy  was  the  subject  of  discussion  be- 
tween them.  The  discrepancy  between  650  and  258  acres  is  ao 
great  as  to  raise  a  mistake  in  the  essence  of  the  contract.  I 
think  it  is  very  evident  that  both  parties  supposed  the  property 
to  have  been  about  the  area  of  650  acres. 

If  the  simple  rescission  of  the  contract  of  the  sale  would  placd 
the  parties  where  they  were  wKen  negotiations  were  concluded,  I 
would  not  hesitate  to  annul  the  contract,  on  the  ground  of  mutual 
and  gross  mistake. 

But  immediately  on  the  signing  of  the  agreement,  Dillingham 
took  possession  of  the  premises  and  put  the  cows  of  the  Wood- 
lawn  Dairy  upon  it  and  commenced  the  erection  of  extensive 
barns  upon  the  premises.    He  did  this  before  he  had  the  premises 
surveyed.     Soon  after  the  Surveyor,  James  Gay,  commenced  his 
investigations,  and  in  April  or  May  became  convinced  of  a  con- 
siderable shortage  from  the  supposed  area.  This  he  communicated 
to  Mr.  Wood,  and  presumably  to  Mr.  Dillingham,  though  there 
is  no  exact  evidence  as  to  when  he  did  so.     On  July  5,  1884,  Mr. 
Dillingham  made  a  proposition  to   the  Woodlawn  Dairy  and 
Stock  Company,  a  corporation  engaged   in  dairy  business,    in 
which  Mr.  Dillingham  was  the  largest  stockholder,  to  sell  to  It 
the  Nuuanu  Dairy,  or  Wood  Ranch,  for  $57,500,  with  the  im- 
provements made  by  him,  and  certain  live  stock,  and  future  Im* 
provements,  to  cost  in  ull  $15,000.     This  was  accepted  by  the 
Company,  as  appears  by  the  minutes  of  that  date.     Whether  Mr. 
Dillingham  was  then  aware  of  the  shortage  in  area  or  not  does 
not  appear  exactly.     Mr.  Wood   says  that  about  that  date  he 
tendered   Mr.  Dillingham  a  deed  of  the  property,  which   Mr. 
Dillingham  declined  on  the  ground  of  the  deficiency  in  area,  and 
claimed  a  proportionate  reduction  in  the  purchase  money.     The 
minutes  of  the  Woodlawn  Dairy  Company  recording  apparently 
a  statement  of  Mr.  Dillingham,  read :  •<  The  removal  of  the  stock 
from  the  dairy  at  Punahou  to  the  new  one  at  Nuuanu  Valley,  at 
the  Wood  Ranch,  has)  upon  a  trial  of  six  months,  proved  a  sue- 
cess.     The  cost  of  feeding  stock   has  lessened,  etc."    And  on 
September  14,  1884,  the  transfer  was  made  by  an  executoiy 
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agreement  of  sale,  in  which,  though  the  acreage  is  stated  to  be 
258  acres,  the  original  price  as  agreed  upon  was  not  thereby  re- 
duced, except  that  Mr.  Dillingham  says  his  expenditure  for  live 
stock  and  improvements  which  he  passed  over  to  the  company 
amount  to  about  $22,000,  which  would  reduce  the  purchase 
price  of  the  premises  to  the  Woodlawn  Dairy  Company  to  about 
$35,500.  I  am  convinced  by  Mr.  A.  H.  Smith's  testimony,  as 
well  as  by  the  acts  of  Mr.  Dillingham  in  building  the  barns  im- 
mediately after  January  1,  1884,  and  putting  the  cows  of  the 
Woodlawn  Dairy  there  before  he  had  procured  a  title  to  the 
place,  that  he  intended  the  purchase  in  the  first  place  to  be  for 
the  Woodlawn  Dairy.  He  has  thus  put  it  out  of  his  power  to  re- 
instate the  vendor  in  the  position  he  was  in  when  the  negotiations 
were  concluded. 

The  defendant  contends  that  as  the  additional  land  to  make  up 
650  acres  cannot  be  furnished,  he  is  entitled  to  have  an  abate« 
ment  in  the  contraet  price  of  $18,000,  which  for  650  acres  would 
bring  the  price  of  one  about  $28,  and  Mr.  Dillingham  having 
only  received  258  a<;res,  at  $28  he  would  have  to  pay  something 
over  $7,000  for  the  bare  land,  and  an  additional  sum  of  say  $1,600 
to  $2,000,  for  the  houses  and  improvements  that  stood  on  the 
laud  when  he  bought  it,  equal  in  all  to  about  $9,000,  or  one-half 
the  price  he  originally  agreed  to  pay  for  it. 

I  think  it  would  be  harsh  and  decidedly  inequitable  to  make 
Mr.  Wood  sell  his  land  for  half  what  he  expected  to  get  for  it  and 
what  he  valued  it  at  and  what,  for  all  that  appears,  it  is  reason- 
ably worth. 

The  case  of  7%«  Earl  of  Durham  vs,  Legard  is  well  in  point 
here.  This  was  a  case  where  A  agreed  to  sell  B  an  estate  which 
was  supposed  by  both  parties,  and  was  stated  in  the  agree- 
ment, to  contain  21,750  acres,  but  in  fact  contained  only  11,814 
acres,  and  it  was  held  by  Sir  John  Bomilly  M.  B.  upon  a  bill 
filed  by  the  purchaser,  that  he  was  not  entitled  to  specific  per- 
formance of  the  contract  with  compensation.  In  the  case,  said 
His  Honor,  of  HiU  vs.  Buckley,  17  Vesey,  394,  which  is  usually 
cited  upon  these  occasions.  Sir  William  Grant  laid  it  down  tliat 
<<  where  there  is  less  land  than  was  agreed  to  be  sold,  the  ordinary 
mode  of  settling  it  is  to  ascertain  the  quantity  and  take  it  rate- 
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ably ;  if  that  were  done  here,  the  plaintiff  would  get  an  estate 
which  he  had  intended  to  buy  for  £66,000  for  about  £33,000.  If 
that  principle  were  to  be  followed  in  the  present  case  it  is  Hear  I 
should  be  doing  great  injustice.  I  am  of  opinion  that  this  is  a 
case  simply  of  mistake,  and  that  the  purchaser  is  not  entitled  to 
any  compensation.  The  plaintiff  must  elect  whether  be  will  per- 
form the  contract  without  compensation  or  have  the  bill  dis- 
missed." 34  Law  Journal  (Ch.)  N.  S.,  589.  We  have  not  thi« 
report,  but  I  find  the  case  cited  in  Leading  Cases  in  Equity,  VoL 
IL  Pt.  II.,  4th  Am.  ed.  *550,  *561. 

I  think  the  case  before  me  is  no  different  for  the  reason  that 
the  vendor  and  not  the  purchaser  seeks  specific  performance,  for 
the  purchaser  in  his  answer,  which  might  have  been  a  cross  bill, 
asks  just  this  relief. 

In  the  Earl  of  Durham's  case  the  land  had  in  all  probability 
not  been  taken  possession  of  by  the  purchaser  nor  improved  by 
him,  so  a  dismissal  of  the  bill,  if  the  purchaser  so  elected,  would 
annul  the  contract  and  leave  the  parties  where  they  stood  if  the 
true  quantity  had  been  known.  As  I  have  said  before,  our  case  is 
complicated  by  the  improvements  put  on  the  premises  by  the  de- 
fendant and  by  its  sale  to  the  Woodlawn  Dairy  Company.  It 
would  be  inequitable  to  compel  Mr.  Wood  to  take  his  land  back 
and  pay  the  full  amount  laid  out  by  Mr.  Dillingham  on  improve- 
ments for  which  Mr.  Wood  has  no  use  and  which  were  erected 
for  the  special  use  to  which  the  premises  have  been  devoted  by 
defendant  during  the  past  two  years.  It  is  not  at  all  probable 
that  these  improvements  enhance  the  market  value  of  the  place 
to  anywhere  near  their  cost.  On  the  other  hand,  to  rescind  the 
sale,  defendant  to  take  off  his  improvements,  would  be  unjust  to 
defendant  and  entail  a  great  and  useless  waste  of  property.  Each 
case  of  this  character  must  be  decided  according  to  its  own 
peculiar  circumstances. 

After  much  reflection  I  am  of  the  opinion  that  the  defendant 
should  be  allowed  to  elect  whether  specific  performance  of  the 
contract  shall  be  decreed  without  compensation,  since  he  has  sold 
the  premises  for  double  that  he  contracted  to  pay  for  it,  or 
whether  specific  performance  shall  be  refused  and  the  agreement 
of  sale  annulled,  the  plaintiff  to  pay  defendant  th^  amount  of 
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Ibe  enhanced  market  value  of  the  premises  by  reason  of  the  per- 
manent improvements  placed  thereon  by  defendant,  less  rent,  to 
ascertaih  which  a  reference  may  be  had  to  a  master. 

On  the  question  of  the  power  of  the  Court  to  award  damages 
where  specific  performance  of  the  contract  is  not  decreed,  I  re- 
fer to  Milkman  V8,  Ordwety,  106  Mass.,  282. 

Each  party  is  to  pay  his  own  costs.  Costs  of  Court  to  be  divided* 
Decree  accordingly. 

Honolulu,  May  1,  1886. 


From  this  decision  the  defendant  appealed,  which  appeal  was 
heard  on  the  12th  Inst. 

S.  B.  Dole^  for  the  appellant 

There  is  an  Important  variance  between  the  allegations 
in  the  bill  and  the  proof*  The  defendant  was  told  there 
was  650  acres;  he  bought  on  the  faith  of  the  representa- 
tion; he  required  the  land  to  enlarge  business.  What  he 
could  get  for  it  is  not  the  question;  he  bought  660  acres  and 
should  not  pay  the  full  price  for  less  than  one-half;  he  improved 
the  property,  and  at  the  time  of  the  discovery  of  the  deficiency 
he  could  not  withdraw;  he  owned  seven-eighths  of  the  Woodlawn 
Dairy  stock,  and  the  capital  was  increased  from  $42,000  to  $100,- 
000;  be  had  put  improvements,  cattle  etc.,  upon  the  land  to  the 
amount  of  $22,600;  by  putting  up  the  capital,  the  stock  was  de- 
preciated to  $75.  The  plaintiff  is  responsible  to  make  up  defi- 
ciency. Deliberate  fraud  is  not  charged,  but  a  willful  reluctance 
to  ascertain  quantity  ;  he  had  deeds  in  his  possession  for  over 
twenty  years,  and  could  have  ascertained  the  area  if  he  had  look- 
ed at  them.  It  is  a  general  principle  that  the  grantor  is  responsi- 
ble  for  deficiency;  The  case  of  Earl  of  Durham  vs.  Legard  is 
contrary  to  the  authorities  and  should  not  be  acted  upon  here. 
The  modern  English  decisions  are  against  the  general  principle. 

W,  A.  Kinney^  for  the  complainant. 

The  defendant  has  the  advantage  of  the  plaintiff;  he  asks  for 
affirmative  relief  as  if  he  were  plaintiff.  Technically,  this  is  an 
executory  contract;  practically,  it  is  executed. 

The  case  is,  what  relief  is  appropriate.    If  fraud,  the  remedy 
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is  positive.  It  is  a  case  of  mutaal  mistake ;  the  defendant  is  to 
be  recouped  what  he  has  actually  sufiTered. 

Constructive  fraud  is  raised  here,  but  not  below.  It  is  said 
plaintiff  should  have  discovered  area  from  perusing  title  deeds. 
The  deeds  were  handed  to  defendant's  solicitor  to  prepare  a^rree* 
ment ;  he  might  have  ascertained  area.  What  damage  has  de- 
fendant sustained  ?  Shows  he  has  lost  nothing ;  he  sold  the  pn>- 
perty  according  to  the  exact  measurement  for  more  than  the  con- 
tract price.  He  has  settled  the  value  himself.  Earl  of  Durhcan 
vs.  Legard  is  precisely  in  point. 

W.  A.  Whiting  on  same  side:  The  Corporation  issued  the 
100,000  shares,  not  defendant.  $57|600  worth  was  issued  for  the 
property,  including  improvements  and  stock  \  $35,500  was  paid  to 
the  defendant  for  this  land :  he  has  made  money  out  of  it^ 

Mr.  Dole  in  reply  :  The  purchase  by  the  Corporation  has  nothing 
to  do  with  the  ease;  the  defendant  expected  650  acres,  and  it  would 
be  unjust  to  compel  him  to  take  leas  than  one-half  for  the  full 
price.  Abundant  authorities  to  show  that  purchaser  should  only 
pay  pro  rata;  no  one  except  plaintiff  should  be  punished  for  his 
looseness :  he  should  only  be  paid  for  what  he  receives.  The 
Woodlawn  Dairy  interests  are  not  to  be  sacrificed  here. 

By  the  Full  Court. 

This  case  is  complicated  by  the  dealings  of  the  defendant  with 
the  land  in  question. 

The  material  facts  of  the  case  are  substantially  stated  in  the 
opinion  of  the  Chancellor,  and  need  not  be  referred  to,  except  so 
far  as  it  may  be  necessary  to  allude  to  them  in  dealing  with  the 
arguments  of  counsel.  It  is  well  established  that  in  cases  oi  this 
nature,  when  the  purchaser  is  willing  to  take,  and  insists  upon 
taking,  a  smaller  quantity  of  land  than  the  contract  calls  for,  he 
is  entitled  to  a  reduction  pro  rata,  whether  the  land  is  sold  by 
the  acre  or  not,  and  that  the  words  <*more  or  less''  will  not  cover 
Huch  a  deficiency  as  exists  in  this  case ;  and  In  these  respects  the 
arguments  of  counsel  for  the  defendant  are  Justified.  The  learned 
Chancellor  did  not  dispute  the  general  law,  but  held  that  the  pe- 
,culiar  circumst>mces  of  this  case  rendered  it  inapplicable.  Counsel 
JloT  the  defendant  contends  that  the  complainant   is   responsible 
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for  the  deficiency  because  of  his  willful  reluctance  to  look  at  the 
title  deeds,  which  he  had  in  his  possession  for.  twenty  years, 
without  ascertaining  the  quantity  of  land. 

We  think  the  complainant's  testimony  entirely  removes  this 
objection  ;  there  can  be  no  doubt. he  always  understood  the  land 
contained  a  square  mile,  and  no  person  from  a  mere  inspection  of 
those  deeds  could  ascertain  the  extent  of  the  land.  If  a  person 
could,  by  such  an  inspection  of  the  title  deeds,  ascertain  the  extent 
of  the  land,  it  may  be  fairly  argued  that  the  defendant  had  con- 
structive notice  of  the  extent,  as  the  deeds  were  placed  in  the 
hands  of  his  solicitor  to  prepare  the  agreement  for  sale. 

It  is  also  contended  that  the  decree  made  by  the  Chancellor 
cannot  be  carried  out,  as  it  would  prejudice  the  Woodlawn  Dairy 
Company  who  are  in  possession.  This  renders  it  necessary  that 
the  Court  should  consider  the  transax^tions  between  defendant  and 
snch  company.  The  answer  of  the  defendant  does  not  disclose 
the  fact  that  the  defendant  had  sold  the  property  to  the  Wood- 
lawn  Dairy  Company,  and  such  fact  only  came  out  during  the 
hearing.  In  fact,  the  defendant  by  his  answer  claims  relief  on 
the  ground  amongst  others  that  he  had  expended  $9,000  in  erect- 
ing barns  and  permanent  improvements  on  the  land,  altogether 
concealing  from  the  Court  the  fact  that  he  had  been  already  paid 
for  such  improvements  by  the  Company.  This  cannot  improve 
the  position  of  the  defendant  in  a  Court  of  equity. 

The  transaction  between  the  defendant  and  the  Company  ap- 
pears to  be  this;  the  defendant  was  and.  is  President  of  the  Com- 
pany, and  agreed  with  the  complainant  to  purchase  the  property 
in  his  own  name,  undoubtedly  intending  to  transfer  it  to  the 
Company,  if  it  should  be  found  suitable  for  their  business,  and 
almost  immediately  let  the  Company  into  possession,  transferring 
cattle  from  Punahou  and  placing  other  rattle  purchased  from 
Wood  there.  He  also  erected  the  barns  and  made  other  improve- 
ments. 

On  the  first  of  July,  1884,  at  a  meeting  of  the  Company,  called 
for  the  purpose,  it  was  resolved  that  the  capital  of  the  Company 
ihould  be  increased  from  $12,500  to  $100,000  and  shares  weire  is- 
sued  accordingly. 

The  minutes  of  the  meeting  are  as   follows:    <<The   object   of 
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calling  this  meeting  is  to  get  the  views  of  the  stockholders  for  in* 
creasing  the  property  of  the  company  and  also  for  increasing  the 
stoclL  to  pay  for  the  same.  The  removal  of  the  stock  from  the 
dairy  at  Punahou  to  the  new  one  in  Nuuanu  Valley  at  the  Wood 
ranch  has  upon  the  trial  of  six  months  proved  a  success.  The 
cost  of  feeding  the  stock  has  been  lessened.  Four  new  bams 
have  been  built  capable  of  holding,  208,  or  52  head  each;  other 
improvements  have  been  made;  water  laid  on,  etc.  Still  more 
improvements  are  to  be  made  soon,  such  as  new  fences,  dwelling 
houses  etc«,  the  cost  of  which  will  amount  to  $15,000." 

This  statement  we  understand  was  made  by  the  defendant. 

<<On  motion  of  Mr.  Dole  it  was  moved  and  carried  that  the 
property  i.  e.  the  land  of  Nuuanu  Dairy,  the  improvements  and 
stock  offered  to  the  Company  for  $57,500  by  B.  F.  Dillingham, 
be  accepted,  and  stock  be  issued  to  pay  for  it,  and  that  the  capital 
stock  be  raised  to  $100,000,  and  that  an  equivalent  amount  of  new 
stock  be  issued."  On  this  showing  the  defendant  would  obtain 
$42,500  for  the  property  in  question. 

On  the  1st  September  following,  the  defendant,  having  in  the 
meantime  discovered  the  shortage,  sold  the  property  to  the  Com* 
pany,  according  to  its  proper  acreage,  agreeing  to  put  more  im- 
provements upon  the  land  to  make  up  for  the  deficiency,  and,  ac- 
cording to  the  statement  put  in  by  him,  he  at  various  times  up 
to  September,  1885,  put  stock  upon  the  land,  making  with  the 
improvements  before  mentioned  a  total  expenditure  of  $42,600, 
leaving  about  $35,000  as  the  purchase  money  of  the  property,  the 
subject  of  this  suit,  showing  a  profit  of  $17,000.  And  in  the  face 
of  this  the  defendant  claims  to  be  entitled  to  a  reduction  of  aboat 
one-half  in  this  purchase  money. 

It  is  not  our  duty  to  say  more  with  respect  to  this  transaction, 
than  that  it  appears  that  the  purchase  by  the  Company  was  con- 
ducted in  a  loose  manner.  The  Company  must  have  known  that 
the  defendant  had  not  a  title  to  the  property,  and  that  he  had 
only  paid  $1,000  of  his  purchase  money,  so  that  they 
took  this  property  paying  the  defendant  what  was  equiva-  ^ 
lent  to  cash,  he  having  to  pay  the  balance  of  $17,000  and  interest) 
before  the  property  would  become  his  or  the  Company's,  no  secur- 
ity being  taken  for  such  balance,  and  in  fact    nothing    has   been 
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paid  by  the  defendant  since.  The  Company  may  have  rights  in 
the  matter  bat  they  cannot  be  jeopardized  by  the  decree  made, 
and  it  will  be  competent  for  them  to  appear  at  any  future  pro- 
ceedin  gs. 

The  case  of  the  JEarl  of  Durham  vs.  Legard  we  consider  to  be 
directly  in  point,  and  the  principle  there  and  by  the  decree  herein 
established  is  anything  but  new.  See  Savage  vs.  Taylor^  Gas. 
Temp.  Talb.  234.  (1786).     King  vs.  Thompson^  9  Peters,  204. 

We  are  therefore  of  opinion  that  the  decision  of  the  Chancellor 
l8  correct  and  must  be  sustained,  but  as  a  considerable  sum  of 

• 

principal  and  interest  has  accrued  due  since  the  commencement 
of  the  suit,  a  reference  must  be  made  to  a  master  to  ascertain  .the 
amount  due  according  to  the  agreement  on  the  first  day  of  July 
instant,  and  in  the  event  of  the  defendant  electing  in  the  terms 
of  the  decree,  he  must  pay  the  amount  so  ascertained  into  Court 
and  must  execute  a  mortgage  in  terms  of  the  agreement  for  the 
balance.  The  complainant  must  execute  and  acknowledge  a 
proper  warranty  deed  of  the  property  and  deposit  the  same  in 
Court  to  be  delivered  to  the  defendant,  on  his  complying  with 
the  terms  of  the  decree;  leave  must  be  reserved  for  the  parties  to 
apply ;  a  copy  of  this  decree  must  be  served  upon  the  Woodlawn 
Dairy  Company  so  that  it  may  attend  on  any  future  proceedings 
as  it  may  be  advised. 

The  defendant  must  pay  the  costs  of  this  appeal* 

Appeal  dismissed  with  costs. 

W.  A.  Whiting  and  Kinney  <fir  Peterson  for  complainant. 

8.  B.  DoUy  for  defendant. 

Honolulu,  July  81st,  1886. 
81 
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J.  M.  HORI^R  vs.  CLAUS  SPRECKELS. 

Exception  to  Rulingw  of  McCully,  J. 

JuiiY  Tebm,  1886. 

JuDD,  C.  J. ;  McCuLLY  and  Preston,  JJ. 

In  a  planting  contract  it  was  agreed  that  plaintiff  should  plant  anew 
200  acres  each  year,  unless  it  was  waived  in  writing  by  defendant ; 
in  an  action  by  plaintiff  for  breach,'  held  that  a  nonsuit  was  pro- 
perly directed  by  the  trial  Justice,  because  the  agreement  to  plant 
200  acres  each  year  was  a  condition  precedent}  and  plaintiff  ad- 
mitted that  it  had  not  been  complied  with,  and  there  was  no 
evidence  of  any  written  waiver  by  defendant. 

Plaintiff  alleged  in  his  declaration  that  defendant  agreed  to  supply 
plaintiff  with  sufficient  water,  in  the  opinion  of  defendant  or  his 
agent,  to  enable  plaintiff  to  carry  out  the  contract :  held,  the 
burden  of  proof  was  on  plaintiff  to  show  that  the  supply  of  water 
was  not  sufficient,  in  the  opinion  of  defendant  or  his  agent,  and 
that  under  the  pleadings  he  could  not  be  allowed  to  show  that 
defendant's  agent  had  not  acted  in  good  faith. 

Exceptions  overruled. 

Opinion  of  the  Court,  by  Preston,  J. 

On  exception  to  the  ruling  of  McCully,  J.,  at  trial. 

This  is  an  action  of  assumpsit,  and  was  tried  before  McCully, 
J.,  and  a  foreign  Jury,  at  the  last  April  term,  when  the  plaintiff 
was  nonsuited. 

The  plaintiff  claims  the  sum  of  $31,902  82  for  damages  accixiing 
to  him  for  a  breach  of  contract  as  set  out  in  the  declaration. 

The  declaration  states  that  the  defendant,  on  the  19th  January, 
1880,  agreed  with  one  William  Y.  Horner,  that  in  consideration 
that  said  W.  Y.  Horner  should,  for  the  term  of  seven  years  there- 
after, plant  each  year  at  least  200  acres  of  sugar  cane  for  the  de- 
fendant upon  the  island  of  Maui,  upon  certain  lands  designated 
by  the  said  agreement,  and  cultivate,  irrigate  and  strip  the  said 
cane,  and  deliver  the  same  to  the  defendant  daring  the  seasons 
when  the  cutting  of  cane  is  going  on,  and  when  the  defendant 
should  be  ready  to  receive  and  grind  the  same,  and  perform  other 
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covenants  set  forth  in  said  agreement,  the  defendant  would  fur- 
nish to  said  William  Y.  Horner  from  defendant's  upper  ditch 
such  supply  of  water  as  in  the  opinion  of  the  defendant  or  his 
agent  should  be  sufficient  for  the  said  W.  Y.  Horner  to  carry  out 
the  terms  of  said  agreement ;  and  in  case  of  a  breakage  of  said 
upper  ditch,  or  of  excessive  drought  in  the  vicinity  of  said  ditch, 
or  if  from  any  other  cause  the  water  should  be  low  therein,  the 
defendant  would  furnish  said  W.  Y.  Horner  from  such  ditch  such 
a  quantity  of  water  as  should  be  the  fair  proportion  to  be  distri- 
buted to  him  for  the  irrigation  of  the  said  land,  in  the  opinion  of 
the  defendant  or  his  agent,  regard  being  had  to  the  quantity  of 
water  flowing  in  said  ditch  and  the  quantity  of  land  to  t>e  irri- 
gated thereby.  And  that  the  defendant  would  grind  and  manu- 
facture said  cane  into  sugar,  and  deliver  to  said  W.  Y.  Horner 
one-half  of  said  sugar  during  the  first  year  of  said  term,  and  one- 
third  thereof  thereafter. 

The  declaration  then  alleges  an  assignment  by  W.  Y.  Horner 
to  the  plaintiff  (with  the  assent  of  defendant)  of  an  undivided 
half  of  hid  interest  in  said  agreement,  and  that  thereafter,  with 
the  knowledge  and  assent  of  defendant,  the  interests  of  said  W. 
Y.  Horner  and  plaintiff  were  divided,  and  the  lands  cultivated 
separately. 

Breach:  That  from  and  after  the  fourth  of  March,  1888,  the  de- 
fendant did  not  furnish  for  irrigation  of  said  land,  planted  and  cul- 
tivated with  sugar  cane  separately  by  plaintiff,  such  supply  of  water 
from  defendant's  said  upper  ditch,  or  from  any  other  source,  as  in 
the  opinion  of  defendant  or  his  agent  was  sufficient  to  enable  the 
plaintiff  to  carry  out  the  terms  of  said  agreement,  as  applicable  to 
him,  and  that  there  was  no  breakage  of  said  upper  ditch,  or  ex- 
cessive drought  in  the  vicinity  thereof,  or  any  other  cau.se  where- 
by the  water  of  said  upper  ditch  wais  low  during  such  time  as  the 
defendant  failed  to  furnish  sufficient  water  as  aforesaid,  wliereby 
the  plaintiff  sustained  damages,  etc. 

Averment  of  performance  of  conditions,  etc. 

At  the  trial  the  agreement  was  produced,  and  it  contains  the. 
following  stipulation : 

«II.  During  the  term  of  this  agreement  said  party  of  the 
second  part  (W.  Y.  Horner)  shall^  during  each  year  of  the  term 
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created  by  this  agreement,  seed  and  plant  anew  at  least  200  acres 
of  the  land  described  with  sugar  cane,  unless  the  so  doing  shall 
be  waived  in  writing  by  said  party  of  the  first  part "  (the  de- 
fendant). 

No  evidence  was  given  of  any  waiver  in  writing  of  this  part  of 
the  agreement,  but  evidence  was  given  by  W.  Y.  Horner  that, 
<^by  the  earnest  solicitation  of  the  defendant,  we  planted  500  i 
acres  instead  of  200  first  year ; "  also  that  defendant  and  hia 
superintendents  and  manager  did  not  object  to  the  plaintiff  culti- 
vating rat  toons  instead  of  planting  anew. 

The  plaintiff  gave  similar  testimony,  and  it  may  be  taken  as 
proven  that  the  plaintiff's  cane  suffered  from  an  insufficiency  of 
water. 

The  plaintiff  admitted  that  except  about  sixty  acres  (being  all 
the  land  he  could  obtain),  no  cane  was  planted  after  the  first 
year. 

The  defendant's  agent  and  manager  was  not  called  by  the 
plaintiff.  ^ 

At  the  conclusion  of  the  plaintiff's  case,  counsel  for  defendant 
applied  for  a  nonsuit  on  the  following  grounds  : 

i.  The  plaintiff,  on  his  own  showing,  has  not  complied  with 
the  contract  by  planting  anew  two  hundred  acres  of  cane  each 
year,  or  shown  any  consent  in  writing  for  a  modification  of  the 
contract  in  this  particular. 

2.  Plaintiff  has  not  proved  that  defendant  has  not  furnished 
sufficient  water,  in  the  opinion  of  defendant's  agent,  to  enable 
him  to  carry  oqt  the  terms  of  the  contract. 

The  Court  nonsuited  the  plaintiff,  who  duly  excepted,  and  the 
exceptions  were  argued  on  the  10th  inst. 

S,  B,  Dole  {Jofia,  Austin  with  him),  for  plaintiff. 

The  contract  in  this  case  is  a  continuing  contract  to  extend 
over  seven  years ;  the  planting  of  the  two  hundred  acres  a  year  is 
not  a  condition  precedent  to  the  furnishing  water  for  what  cane  is 
on  the  ground  ;  the  cane  growing  during  second  year  shoold  be        ^ 
.  watered  during  that  year  until  harvest. 

It  is  not  universally  true  that  a  party  to  a  contract,  who  has 
himself  failed  to  perform  some  of  its  provisions,  is  thereby  pre- 
cluded from  recovering  damages  for  a  breach  committed  by  the 
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other  party.  The  question  in  such  cases  is,  whether  the  stipula- 
tion which  the  plaintiff  has  failed'  to  observe  was  a  condition 
precedent  to  the  performance  by  the  defendant,  and  whether  it  is 
of  that  character  or  not  depends  upon  the  general  scope  and  in- 
tention of  the  agreement,  to  be  gathered  from  its  several 
provisions. 

Tipton  vs.  Feitner,  20  N.  Y.,  423. 

The  furnishing  of  water  is  not  dependent  or  conditional  upon 
the  planting  of  two  hundred  acres  anew  each  year,  and  if  by 
reason  of  failure  of  defendant  to  furnish  water  the  plaintiff  has 
suffered  loss,  he  may  recover  damages  for  the  breach. 

But  in  this  case  the  plaintiff  has  not  in  fact  committed  any 
breach;  the  contract  on  his  part  has  been  substantially  fulfilled  by 
planting  within  three  years  the  whole  of  the  six  hundred  acres, 
except  the  small  portion  occupied  by  the  defendant's  buildings 
which  he  refused,  on  request,  to  remove,  and  if  the  cane  was  not 
divided  into  three  annual  plantings,  it  was  because  the  defendant 
urged  the  doing  of  it  in  advance  of  the  time  stipulated  in  the 
contract,  and  his  act  in  so  urging  the  planting  operated  as  a 
waiver  of  the  condition  of  two  hundred  acres  a  year. 

Counsel  further  argued  that  the  acts  of  defendant  and  his  man- 
ager in  not  objecting  to  the  rattoon  crop  operated  as  a  waiver,  and 
that  a  party  who  has  prevented  a  performance  shall  not  be  allowed 
to  avail  himself  of  the  non-performance  he  has  occasioned. 

The  plaintiff.  In  good  faith,  relied  upon  the  fairly  implied 
promise  that  if  he  would  put  in  as  much  cane  as  he  could  the  first 
year,  the  so  doing  should  not  be  taken  advantage  of  by  the  de- 
fendant to  his  injury. 

The  defendant  suffered  and  requested  the  plaintiff  to  go  on 
after  the  time  limited  (the  second  year,  1881 )  and  thus  waived 
the  forfeiture  which  he  might  liave  claimed. 

Sinclair  vs.  Talmage^  35  Barb.,  604. 

The  evidence  shows  substantial  fulfillment  of  the  condition  to 
plant  two  hundred  acres  each  year  by  planting  the  whole  six  hun- 
dred acres  within  the  first  three  years. 

The  evidence  sho^s  tiiat  the  plaintiff  relied  upon  the  acts  and 
advice  of  the  defendant  and  his  agent  to  plant  all  he  could  and  to 
raise  rattoons,  as  waiving  tlie  condition  requiring  him  to  get  con- 
sent in  writing  to  do  what  they  all  wanted  done. 
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Any  breach  of  that  condition  should  have  been  taken  advantage 
of  by  the  defendant  at  the  end  of  1881 ;  not  having  done  so  he 
is  now  limited  to  a  claim  for  damages  for  non-performance  as  to 
time.     No  such  claim  has  been  made. 

The  non-performance  as  to  time  was  caused  by  the  acts  of  the 
defendant  and  his  agents,  which  rendered  strict  performance  im- 
possible within  the  bounds  of  reason  and  common  sense. 

They  cited  in  support  of  their  contention  : 

Fleming  vs,  Qtlbertj  8  Johns.,  631  ;  Friess  vs.  Itiderj  24  N.  Y., 
869 ;  Stone  vs.  Spragu^,  20  Barb.,  515  ;  Mayor ^  etc.f  of  Nl.  Y,  vs, 
Butler^  1  Barb.,  325,  337;   Young  vs.  Hunter,  6  N.  Y.,  208. 

As  to  the  second  ground  of  nonsuit: 

The  decision  of  Williams,  (defendant's  agent)  as  to  the  supply 
of  water,  was  not  made  in  good  faith,  it  was  made  for  the  pur- 
pose of  << freezing  out"  the  Horners.  He  made  his  decision  at 
once,  on  his  arrival,  without  knowing  anything  about  the  work, 
except  that  he  did  not  want  the  Horners  there.  The  evidence 
shows  clearly  that  Williams  was  an  intelligent  man,  capable  of 
forming  a  correct  judgment;  then  it  shows  by  undisputed  capable 
witnesses  that  the  water  furnished  w^is  not  sufficient,  and  it  was 
not  the  opinion  in  good  faith,  of  Williams,  that  it  was  sufficient. 

A  new  trial  should  be  granted,  because  while  Williams  decided 
that  half  of  the  water  was  enough  for  rattoons,  there  is  nothing 
in  the  evidence  to  show  that  Williams  thought  there  was  enough 
to  enable  plaintiff  to  carry  out  the  terms  of  the  contract,  and  the 
defendant  should  be  required  to  show  this  affirmatively. 

McClure  vs.  Briggs,  (Vermont)  Albany  L.  J.,  March  20,  1886, 
p.  223,  and  cases  there  cited. 

I\iul  Neumann^  for  the  defendant. 

Article  H  of  the  agreement  is  a  condition  precedent. 

Performance  is  alleged  but  not  proven. 

An  attempt  to  prove  waiver  was  made  but  it  was  not  proven. 
It  was  not  pleaded,  and  cannot  be  proved  if  allegation  is  made 
that  the  conditions  precedent  are  fulfilled. 

Matcliffvs.  Pemberton,  1  Esp.,  35  ;  Higgins  vs.  Lee,  16  111. ,  600; 
ChUty  on  Contracts,  Sec.  1088 ;  Crockwit  vs.  Wetcher,  1  Hurlst  and 
N.,  893. 

The  contract  is   of   necessity  in  writing,  falling  within  tbe 
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statute  of  frauds.  Such  a  contract  can  be  rescinded,  and  rescission 
proven  by  parol  testimony,  but  an  alteration  of  the  contract, 
creating  new  obligations,  in  fact  making  a  new  contract,  must  be 
Id  writing,  within  the  statute.  • 

Chitty  on  Contracts,  155 ;  Moore  vs.  CampbeU^  23  L.  J.  Exch.^ 
810.     (S.  G.  26,  E.  L.  and  E.,  524.) 

The  contract  for  the  planting  anew  of  two  hundred  acres  every 
year  could  only  be  waived  in  writing,  and  no  waiver  in  writing 
was  produced. 

By  the  Coubt. 

In  this  case  no  claim  of  forfeiture  arises,  and  therefore  the 
arguments  and  authorities  used  and  cited  by  plaintiff's  counsel  on 
that  point  do  not  require  our  consideration. 

The  case  was  elaborately  argued  on  behalf  of  the  plalntifT,  but 
in  our  opinion  the  points  and  law  involved  are  quite  elementary. 

We  are  of  opinion,  and  the  plaintiff  by  his  declaration  states, 
that  the  performance  of  article  II  of  the  agreement  is  a  condi- 
tion precedent. 

It  is  unnecessary  to  ^ onslder  the  question  whether  the  defend* 
ant  has  waived  the  performance  of  the  condition  precedent  or 
not,. because  if  there  were  any  evidence  of  such  waiver  by  parol 
(which  we  greatly  doubt)  it  would  not  affect  this  case. 

The  plaintiff  has  averred  the  performance  of  all  conditions 
piecedent,  and  has  not  relied  on  any  such  waiver  as  an  excuse  for 
non-performance,  and,  therefore,  according  to  all  the  fundamental 
rules  of  pleading,  he  cannot  be  allowed  to  prove  any  such  excuse 
or  waiver. 

The  contract  declared  upon  is  a  contract  required  to  be  in 
writing,  and  can  only  be  waived  in  writing.  It  is  true  that  a 
performance  of  a  written  contract  may  be  varied  by  parol,  but 
this  cannot  be  where  the  contract  itself  would  hot,  by  the  statute  ^ 
of  frauds,  have  been  valid  if  made  by  parol,  and  we  therefore 
consider  the  defendant's  contention  on  this  point  to  be  correct. 

See  Marshall  vs.  Lynn^  6  M.  and  W.,  110,  and  cases  cited  by 
defendant;  Blood  vs.  Goodrich,  9  Wend.,  68. 

We  are,  therefore,  of  opinion  that  the  nonsuit  was  properly 
ordered  on  this  point. 
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On  the  second  ground  we  are  also  of  opinion  that  the  nonsuit 
was  right. 

The  burden  was  upon  the  plaintiff  to  prove  that  the  water 
supplied  was  <<  sufficient  in  the  opinion  of  the  defendant  or  his 
agent"  He  has  alleged  it  in  the  declaration  and  it  is  for  him  to 
prove  it.  He  contends  that  the  defendant's  agent  did  not  act 
in  good  faith.  This  is  contrary  to  his  averment,  and  could  not 
be  allowed  to  be  proved  under  the  pleadings. 

See  Worsley  V8.  Wood,  6  T.  R.,  710;  Butler  vs.  Tucker ^  24 
Wend.,  447;  Walker  vs.  Orange j  16  Gray,  193;  Walker  vs.  TerriU^ 
101  Mass.,  267. 

The  exceptions  are  overruled  with  costs. 

8.  B.  Dole  and  Jona.  Austin,  for  plaintiff. 

JPaul  Neumann  and  F.  M.  Batch,  for  defendant. 

Dated  Honolulu,  July  81,  1886. 


KALUA  vs.  S.  SELIG,  Admtnistrator. 

Exceptions  to  Rulings  of  Judd,  C.  J. 

OcTOBEB  Term,  1886. 

Judd,  C.  J. ;  McCULiiY  and  Preston,  JJ. 

Plaintiff,  a  Hawaiian  girl,  sued  defendant  as  administrator  of  Ahuna, 
deceased,  for  domestic  services  alleged  to  have  been  performed  by 
her  for  said  Ahuna :  it  was  not  denied  that  at  the  time  of  Ahuua's 
death  plaintiff  was  living  with  him  as  his  mistress: 

Held,  that  although  subsequent  seduction  would  not  bar  the  right  to 
recover  wages  for  prior  proper  domestic  service,  yet  in  this  action 
the  Jury  could  not  give  a  verdict  for  plaintiff  as  compensation  for 
her  seduction,  it  appearing  clearly  that  the  original  baigain 
between  plaintiff  and  Ahuna  was  for  her  person. 

Verdict  for  plaintiff  set  aside,  and  new  trial  ordered.  y 

Opinion  of  the  Court,  by  McCully,  J. 

Assumpsit  :  Verdict  for  the  plaintiff. 

Upon  exceptions  to  the  verdict,  as  against  the  law  and  the 
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evidence,  and  motion  for  a  new  trial,  the  Chief  Justice,  holding 
the  term,  ordered  a  new  trial.  The  plaintiff's  bill  of  exceptions 
to  this  order,  setting  forth  the  evidence  given  in  the  case  and 
the  instructions  in  law  given  to  the  Jury,  is  the  matter  before  the 
Court. 

The  evidence  shows  that  Ahuna,  at  a  date  in  1884,  went  to  the 
mother  of  the  plaintiff,  then  a  girl  of  fifteen,  attending  school* 
In  the  evidence  given  by  the  girl  and  her  mother  the  phraseology 
used  is  that  Ahuna  wished  to  engage  her  to  do  household  and 
housekeeping  work,  such  as  cooking,  washing,  sweeping  rooms, 
making  beds,  sewing.  The  girl  and  her  mother  assented  and 
shortly  after  went  to  the  residence  of  Ahuna.  The  mother  at 
that  tim^  remained  five  days,  lodging  at  Ahuna's,  occupying  a 
bedroom  by  herself.  The  plaintiff,  the  first  night,  cohabited  with 
Ahuna,  and  continued  this  cohabitation  for  the  two  years  up  to 
the  day  of  his  death.  There  is  no  evidence  showing  that  she 
objected  to  this  in  the  beginning  or  at  any  time  afterwards.  Thiere 
is  no  evidence  that  she  was  coerced  or  was  deceived. 

She  testifies  that  Ahuna  engaged  her  for  a  long  time;  <<he 
didn't  mention  the  number  of  years ;  he  said  I  was  to  live  a  num- 
ber of  years  with  him.  My  mother  was  paid  for  Ahuna*s  injuring 
me,  when  I  came  to  live  with  him,  $100." 

The  force  of  the  whole  evidence  is,  that  she  voluntarily  did 
what  her  mother,  with  herself,  had  bargained  that  she  should  do: 
became  Ahuna's  mistress. 

That  she  did  become  his  mistress,  and  lived  in  that  character, 
bearing  him  one  child  in  his  lifetime,  is,  we  believe,  not  con- 
tested by  the  plaintiff. 

There  is  a  conflict  of  testimony  as  to  the  amount  of  labor  which 
she  performed.  The  weight  of  testimony,  in  our  view,  supports 
that  she^id  not  sustain  the  character  and  do  the  work  of  a  ser« 
vant;  she  merely  did  what  the  wife  of  Ahuna  might  have  done. 

Ahuna  had  no  wife;  the  plaintiff  was  the  only  female  on  his 
premises ;   there  were  several  men  servants,  including  a  cook. 

The  contention  of  the  learned  counsel  for  the  plaintiff  is  that 
there  was  a  bona  fide  contract  for  labor  service  merely,  and  that 
the  service  was  performed,  and  that  Ahuna  (and  his  estate)  could 
not  be  relieved  from  his  assumpsit  by  the  after  seduction  of  the  girl. 

82 
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The  proposition  of  law  is  right  and  is  not  disputed.  If  the 
agreement  of  the  girl  did  not  originally  contemplate  her  becom- 
ing Ahona's  mistress,  but  was  for  proper  domestic  service,  and 
such  service  was  performed,  a  subsequent  seduction  would  not 
bar  the  right  to  recover  wages.  So  the  Court  charged  the  Jury 
that  «a  contract  will  not  be  avoided  because  it  may  by  any 
probability  facilitate  an  illegal  transatction.  To  render  it  void, 
the  connection  with  the  illegal  transaction  must  be  direct,  and  not 
remote  or  coujectural,  but  the  other  services  cannot  cover  up  the 
fornication,  if  the  substantial  agreement  was  to  live  with  him  as 
a  mistress." 

The  verdict  of  the  jury  was  contrary  to  the  law  and  the  evi- 
dence, unless  it  appeared  that  there  was  a  contract  for  8ervice 
clear  of  the  immoral  bargain. 

The  Jury  was  properly  instructed  that  they  could  not  in  this 
action  give  the  plaintiff  a  verdict  In  compensation  for  seduction. 

In  view  of  the  evidence  given  it  is  apparent  that  the  Juiy  dis- 
regarded the  instrucjbions. 

There  was  no  credible  and  sufficient  evidence  to  support  the 
verdict  upon  the  only  ground  upon  which  it  could  be  given. 

It  is  transparent  from  the  evidence  of  the  plaintiff  herself,  that 
the  oiiginal  bargain  was  for  her  person,  and  we  should  stultify 
ourselves  to  find  any  other  conclusion  from  the  euphemistic 
language  of  the  plaintiff,  or  from  the  employment  she  occupied 
herself  with. 

We  are  of  opinion  that  the  trial  Justice  might  properly  liave 
ordered,  if  asked,  Judgment  non  obstante  veredicto. 

Upon  the  same  state  of  facts  the  same  result  must  follow  again, 
but  the  form  of  our  Judgment  must  be,  that  the  exceptions  are 
overruled,  verdict  set  aside,  and  a  new  trial  is  ordered. 

It  is  due  to  the  learned  Justice  who  presided  at  the  trial  to  say 
that  the  defendant,  desirous  of  dosing  the  account  of  the  estate, 
and  of  getting  the  verdict  of  a  Jury  on  this  claim,  waived  the 
objection  to  a  minor's  suing  for  wages. 

I^t4l  Neumann  and  W.  A.  Kinney^  for  plaintiff^ 

S.  B.  DoUf  for  defendant. 

Honolulu,  October  20,  1886. 
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PUHI  vs.  MAHULUA. 

Appeal  from  the  Chakcellob. 

October  Tebm^  1886. 

JuDD,  C.  J. ;  McCuLiiY  and  Preston,  JJ. 

A  bill  to  set  aside  a  deed,  on  the  ground  of  fraud  and  undue  influence 
practiced  upon  tlie  grantor  when  in  a  condition  of  mental  un- 
soundness, set  aside;  the  evidence,  though  conflicting,  failing  to 
sustain  the  allegations  of  the  bill. 

Decree  affirmed. 

Opinion  of  the  Court,  by  McCuiiiiY,  J. 

We  take  the  opinion  of  the  Chief  Justice,  who  heard  this  case, 
and  from  whose  decree  this  appeal  is  made,  for  the  opinion  of  the 
Court,  hereby  affirming  the  said  decree,  and  refer,  foi^  the  state- 
ment of  the  case  and  the  analysis  and  resume  of  the  evidence,  to 
that  opinion. 

We  have  carefully  examined  the  evidence,  as  taken  by  the 
Clerk,  and  consider  it  in  connection  with  the  argument  made  be- 
fore us. 

In  the  conflict  between  the  plaintiff's  and  the  defendant's  wit- 
nesses, we  prefer  to  give  credit  to  the  latter. 

Their  testimony  is  characterized  by  statements  of  circumstances 
which  are  particular  and  probable,  consistent  and  unlikely  to  be 
invented. 

The  conveyance  to  this  defendant,  for  a  small  or  a  nominal 
consideration,  was  well  supported  and  reasonable.  The  allegation 
of  undue  influence  is  without  proof. 

The  decree  is  affirmed. 

A.  JRosaf  for  plaintiff. 

W.  A.  Kinney f  for  defendant. 

Honolulu,  October  23,  1886. 


Opinion  of  the  Chancellor,  Appealed  from. 

This  is  a  bill  in  Equity  to  set  aside  a  deed  made  by  one  iCaa- 
naana  to  the  defendant,  on  the  13th  January,  1886,  on  the  ground 


660  OGTOBEB,  1886. 

that  the  same  was  procured  when  Kaanaana  was  of 
mindy  and  by  fraud  and  undue  influence. 

It  i»  clearly  established  that  Kaanaana  had  a  stroke  of  apoplexy 
on  the  26th  July^  1885,  which  left  him  paralyzed  in  one-lialf  of 
his  body,  and  deprived  him  of  the  power  of  articulate  npeech ; 
that  the  deed  was  made  while  he  was  still  in  this  condition ; 
tliat  he  never  recovered,  but  died  on  the  8d  March,  1886. 

The  witnesses  for  the  plaintiff,  to  wit,  the  piaintiff, 
laau,  Kekilia,  Sarah,  Naai  and  Haaheo,  say  that  during  all  the 
time  of  his  illness  Kaanaana  was  speechless,  unable  to  indicate 
his  wants,  or  attend  to  his  person,  or  feed  himself,  and  was  in 
fact  «a  body  without  a  soul."  Bev.  J.  Waiamau,  who  saw  him 
on  the  day  of  his  attack,  and  once,  a  month  later,  says  he  was  in- 
sensible and  could  not  speak  on  the  first  occasion,  and  on  the 
second  made  no  response  to  witness'  questions  about  his  health. 

The  witnesses  for  defendant,  A.  Kaaiiko,  who  drew  the  deed, 
W.  L.  Holokahiki,  who  took  the  acknowledgment,  Aquai,  Kealo^ 
Naiiielua,  Makia,  and  the  defendant  say  that  Kaanaana,  though 
speechless  and  paralyzed,  was  able  to  express  his  wishes  by  signs 
and  by  sounds  bearing  some  resemblance  to  speech  and  was  fully 
capable  of  making  the  deed. 

There  was  no  proof  of  undue  influence  exercised  by  defendant 
offered  by  plaintiff,  nor  of  any  fraud  or  deception.  The  nnequi- 
vocal  poijition  is  taken  by  plaintiff  that  the  grantor's  brain  was  so 
affected  by  his  disease  that  it  had  ceased  to  .act  and  he  had  no 
mind  left  and  so  the  deed  was  a  gross  fraud. 

The  defendant  shows  in  detail  many  acts  of  the  grantor  which 
would  indicate  that  he  was  possessed  of  reason  and  intelligence. 
These  are  denied  by  plaintiff's  witnesses.  The  contradiction 
here  is  flat,  and  I  must  ascertain  where  the  real  truth  lies. 

The  interest  of  plaintiff,  who  claims  to  be  a  remote  relative  of 
Kaanaana,  as  well  as  of  Namahalaau  and  Haaheo,  who  also  are 
said  to  bear  some  relationship  to  him,  is  manifestly  strong  against 
the  deed.  On  the  other  hand,  the  interest  to  sustain  it  by  de- 
fendant and  her  paramour,  Kealo,  and  defendant's  brother,  Makia, 
and  his  wife,  Naliielua,  is  also  strong,  and  the  interest  of  the 
lawyer  who  took  Kaanaana's  instructions,  prepared  the  deed,  and 
attended  to  its  execution,  as  well  as  that  of  the  acknowledging 
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officer,  is  also  manifest.  Where  the  testimony  on  one  side  is  so 
utterly  opposed  to  that  on  the  other,  I  am  obliged  to  analyze  it 
somewhat.  The  defendant's  witnesses  say  that  Kaanaana  heard 
the  news  recited,  that  his  house  at  Waianae  had  been  broken 
open,  and  he  immediately  indicated  by  gestures  and  sounds  to 
defendant  and  others  in  attendance  on  him,  that  he  had  some 
money  on  the  plate  of  the  house  over  the  door  of  the  inner  room, 
and  that  a  messenger  went  after  it  and  brought  it  to  him,  and  he 
give  it  to  defendant  to  be  used  for  tea  and  food  for  a  small  boy 
that  was  being  brought  up  in  the  house ;  also  that  in  a  similar 
way  he  sent  to  Waianae  for  some  tobacco  which  he  wished,  and 
tliat  he  was  accustomed  during  all  his  illness  to  smoke  a  pipe  when 
filled  and  lighted  and  handed  to  him. 

The  strange  statement  is  made  by  Mr.  Waiamau  that  he  even 
smoked  a  few  whiffs  of  a  pipe  put  in  his  mouth  a  few  hours  after 
the  stroke  of  apoplexy.  The  witnesses  also  say  that  Kaanaana 
communicated  to  Kealo  and  others  that  he  wished  the  fence 
around  his  premises  to  be  repaired,  and  directed  how  it  should  be 
done ;  also  that  he  would  point  to  the  water  bottle  when  he  was 
thirsty,  and  would  drink  when  it  was  handed  to  him ;  also  that 
he  sent  for  tea  on  one  occasion. 

In  fact,  if  the  witnesses  for  the  defense  are  to  bd  believed,  he 
showed  during  his  illness  intelligence  and  mental  capacity. 

The  circumstances  o^  the  execution  of  the  deed  in  question  are 
fully  described.  On  several  occasions  Kaanaana  urged  the  defend- 
ant, who  was  his  deceased  wife's  younger  sister,  and  who  had 
lived  in  his  family  for  over  sixteen  years,  to  procure  some  one  to 
make  a  paper  disponing  of  his  property,  and  it  was  finally  accom- 
plished by  A.  Kaoliko  above  referred  to.  The  force  of  the  testi- 
mony of  Naai,  one  of  plaintiff's  witnesses,  is  much  shaken  by  the 
fact  that  she  went  with  defendant,  her  husband  Kaaua  accom- 
panying them,  to  Mr.  Dimond  to  procure  a  loan  of  $500  on  the 
land  in  question,  about  the  time  of  Kaanaana's  death. 

Mr.  Dimond  says  he  relied  upon  the  representation  made  by 
Naai  and  Kaaua  that  though  Kaanaana  was  paralyzed  and  speech- 
less, he  could  express  his  wishes  intelligently.  It  is  impossible  to 
reconcile  the  complicity  of  these  witnesses,  in  procuring  the  loan 
on  the  strength  of  the  deed  in  question,  with  their  testimony  that 
Kaanaana  had  no  mental  capacity  when  he  signed  it 
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On  a  review  of  all  thQ  evidence  I  am  of  the  opinion  that  tlie 
proofs  on  the  part  of  the  plaintiff  have  failed,  and  according^ly  dia- 
miss  the  bill. 

Honolulu,  July  8,  1886. 


JAMES  R.  HOLT  vs.  JOHN  BRODIR 

EXOBPTIONB  TO  REFUSAL  OF  THE  CHIEF  JUSTICE   TO  QRANT  A 

New  TRIAIi. 

October  Tebm,  1886. 

JUDD,  C.  J. ;  McCUIiLY  AND  PBESTON,  J  J. 

After  a  verdict  for  plaintiff,  a  servant  of  plaintiff  provided  a  lunch  for 
some  of  the  Jurors  who  rendered  the  verdict,  but  plaintiflTwaa  not 
a  party  to  it:  held,  no  reason  for  granting  a  new  triaL 

Exceptions  overruled. 

Opinion  of  the  Coubt,  by  Preston,  J. 

This  is  an  action  of  replevin,  and  was  tried  at  the  last  July  Term 
before  the  Chief  Justice  and  a  mixed  jury  when  a  verdict  was 
found  for  the  plaintiff. 

The  defendant  at  the  same  time  moved  for  a  new  trial  on  the 
ground : 

«That  plaintiff  attempted  to  exercise  and  did  exercise  an  im- 
proper  influence  over  the  jury  in  the  said  trial,  as  was  shown  by 
his  brother,  William  Holt,  (who  was  also  a  witness  on  said  trial) 
treating  them  to  a  dinner  at  the  close  of  said  trial.'' 

Supposing  the  facts  alleged  in  the  motion  were  true,  they  do 
not,  in  our  opinion,  disclose  any  ground  for  setting  aside  the  ver- 
dict, and  the  motion  might  have  been  refused  on  that  ground 
.alone. 

JBut  affidavits  were  filed  by  both  parties  the  effect  of  which  is 
.•fltated  by  the  Chief  Justice  in  his  opinion  as  follows : 

« I  find  that  when  the  Holt  and  Brodie  case  was  concluded,  one 
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Bill  Perry,  a  'cowboy'  of  Holt's,  who  had  been  a  witness  in  his 
case,  applied  to  bis  employer  Just  after  the  verdict  was  rendered 
for  some  money  to  buy  fish  for  a  dinner  and  for  liquor  for  himself 
and  other  witnesses,  who  were  then  staying  at  William  Holt'S| 
plaintiff's  brother.  Money  was  given  to  buy  fish,  and  gin  was 
provided. 

One  of  the  Jurymen  (J.  Kapou)  standing  about  the  Court  Houses 
said  he  was  hungry,  and  Perry  invited  him  and  several  other 
jurors  (two  of  whom  had  heard  the  case)  to  come  along  with  him 
and  get  something  to  eat. 

They  went  to  William  Holt's  house  and  there  had  a  dinner  of 
fish,  poi  and  gin." 

The  Chief  Justice  found,  and  we  agree  with  him,  that  the 
affidavits  fail  to  disclose  any  thing  to  connect  the  successful  plain- 
tiff with  this  entertainment.  The  motion  for  a  new  trial  was 
denied  and  exception  was  taken  to  such  denial. 

The  exceptions  were  argued  at  this  present  term  by  W.  A. 
Whiting  for  the  defendant  and  W.  A.  Kinney  for  the  plaintiff. 

On  behalf  of  the  defendant  it  was  argued  that  there  was  such 
misconduct  on  the  part  of  the  Jury  as  to  produce  the  presumption 
that  some  of  the  Jurors  had  been  unduly  and  improperly  influenced, 
and  that  it  might  be  fairly  Inferred  the  Jury  had  been  tampered 
with  and  that  the  defendant  did  not  have  an  impartial  jury  nor 
an  impartial  trial. 

By  the  Court. 

The  presumption  of  honesty  and  impartiality  in  the  discharge 
of  public  duties  is  so  strong  that  it  must  be  disproved  by  coun- 
tervailing evidence,  and  the  contrary  cannot  be  inferred. 

If  it  had  been  proved  that  the  plaintiff,  or  any  one  to^his 
knowledge,  or  with  his  sanction,  had  entertained  these  jurors 
before  verdict  rendered,  a  new  trial  would  havo  been  granted. 
Even  had  this  entertainment  beengi;i^en  by  the  plaintiff,  although 
such  a  practice  should  be  discouraged,  we  do  not  think  a  new  trial 
should  be  granted.  It  is  clear  that  he  was  not  a  party  to  it,  and 
cannot  be  deprived  of  the  benefit  of  the  verdict  in  his  favor. 

We  know  of  no  case  where  a  similar  point  had  arisen  except 
ffarrison  vs,  Bowan^  4  Wash.  C.  C.  32,  wliere  a  successful  plaintiff 
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provided  a  breakfast  for  the  Jury  after  verdlcti  and  for  whic^a 
new  trial  was  refused. 

The  exceptions  are  therefore  overruled  with  costs. 

Kinney  dt  Peteraonj  for  plaintiff. 

W.  A  Whiting  &  A.  C.  Smithy  for  defendant. 

Honolulu,  October  25,  1886. 


ANTONE  de  FRAG  w.  MARY  ADAMS^  Executrix. 

Appwati  from  PoiiicE  Justice  of  Honolulu. 

OcTOBEB  Term,  1886. 
* 
JuoD,  0.  J.;  McGuLLY  and  Pbbbton,  J  J. 

Under  the  the  Garnishee  Act,  Compiled  Laws,  pp.  279, 280,  a  petition 
to  any  Court  to  issue  a  garnishee  summons  must  be  in  writing  and- 
contain  a  specilic  request  for  garnishee  process.  McCtdly  J.,  di»- 
aeniing  on  this  point. 

The  common  law  rule  as  to  an  Executor  de  aon  tori  does  not  app?y 
here.  A  widow  held  not  to  be  liable  on  a  note  nnufe  by  the  hu»* 
band,  the  creditor  having  failed  to  comply  with  the  statutory  le- 
quirements  ss  to  claims  against  estates  of  deceased  persona. 

Judgment  of  Police  Court  afiirmed. 

Opinion  of  the  Court,  by  Judd,  C.  J. 

The  plaintiff  appealed,  on  points  of  law,  from  a  Judgment  of  the 
Police  Justice  of  Honolulu,  sustaining  a  demurrer  to  the  com- 
plaint. 

The  plaintiff  presented  to  the  Police  Justice  a  written  complaint 
in  assumpsit  on  a  promissory  note  of  Wm.  Adamir,  containing  a 
prayer  for  Judgment,  but  not  containing  a  request  to  the  Court  to 
insert  in  the  process  a  direction  to  the  officer  to  leave  a  copy  ot 
the  process  with  the  garnishee  and  to  summon  hfm  to  appear  and 
disclose  on  oath  whether  he  had  property  of  the  defendant  in  his 
hands  or  was  indebted  to  her,  etc. 

This  is  required  by  Sec.  1  of  the  Act  to  consolidate  and  amend 
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the  law  relating  to  the  garnishee  process.  Compiled  Laws^  pp. 
279  and  280. 

But  the  Police  Justice  isBued  the  writ  in  the  ordinary  form  and 
the  garnishee  appeared. 

The.  first  question  raised  is  whether  the  complaint  is  sufficient 
to  warrant  the  issuing  of  the  process.     We  think  not. 

The  argument  is  made  that  as  the  law.  Sec.  921  of  the  Civil 
Code,  allows  the  District  Justice  « to  cite  parties  by  oral  message  or 
in  writing,''  and  these  Justices  are  not  confined  to  forms,  the  gar- 
nishee process  from  a  District  Court  need  not  be  in  writing  and  a 
fortiori  the  request  for  such  proc&ss  need  not  be  in  writing.  But 
Police  Courts  cannot  cite  by  oral  message ;  they  are  required  to 
issue  summons. 

See  Sec.  894  and  895,  Civil  Code. 

And  we  are  of  the  opinion  that  the  Gkirnishee  Act  requires  a 
written  petition  when  the  power  of  any  Court  is  invoked  to  issue 
the  garnishee  process.  Sec.  13  of  the  Garnishee  Act  prescribes 
that  <<the  provisions  of  this  Act  and  the  powers  conferred  therein 
shall  extend  to  all  the  Common  Law  Courts  of  this  Kingdom,  ac- 
cording to  their  jurisdiction  as  at  present  or  in  future  arranged.'^ 

This  Act  gives  a  special  remedy  to  suitors,  and  this  Sec.  18,  being 
subsequently  enacted  to  the  general  law  defining  the  duties  of  the 
District  and  Police  Courts,  imposes,  we  consider,  a  limitation  upon 
them  in  this  respect. 

Whatever  Court  may  be  invoked  to  issue  this  peculiar  statutory 
process,  be  the  same  a  Court  of  record  or  a  Court  not  of  record, 
the  request  must  be  made  in  the  method  indicated  in  the  Act 
itself,  that  is,  by  inserting  in  the  petition  for  process  a  request  that 
a  summons  to  the  garnishee  may  issue. 

In  the  Court's  notes  of  record  the  petition  for  process  need  not 
be  separately  made,  but  it  may  be  incorporated  in  the  statement 
of  claim  in  the  body  of  the  summons,  as  is  now  the  usual  practice 
we  believe.  We  are  strengthened  in  our  view  by  Sec.  14  of  the 
Act  which  requires  that  Sec.  11  shall  be  printed  or  written  con- 
spicuously on  every  summons  issuing  out  of  any  Court  of  this  King- 
dom which  may  be  intended  to  be  served  on  any  alleged  attorney, 
factor,  trustee  or  debtor  of  a  defendant  in  any  suit    In  the  case 
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at  bar  the  plaintiif  filed  a  written  petition  and  the  sammonB  re- 
quired the  defendant  to  answer  the  demand  of  plaintiff  <^  as  per 
declaration  attached  hereto  and  made  c#part  hereof." 

Thin  declaration,  as  we  have  seen,  contained  no  prayer  for  pro- 
cess against  the  garnishee,  and  such  process  should  not  have  issaed. 

The  next  question  is  whether  our  law  recognizes  the  principle 
that  a  person  intermeddling  with  the  estate  of  a  deceased  is  re- 
sponsible for  the  debts  as  an  executor  de  son  torL  There  is  noth- 
ing in  the  complaint  to  show  that  defendant,  Mary  Adams,  acted 
as  executrix  in  her  own  wrong,  and  the  note  which  is  sued  apoa 
was  executed  by  William  Adams,  deceased.  The  laws  of  this 
country  protect  an  administrator  or  executor  from  suit  until  cer- 
tain formalities  are  complied  with,  which  are,  substantially,  that 
the  claim  must  be  presented  to  the  administrator  for  allowance 
before  the  six  months,  notice  to  creditors  has  expired,  and  suit  must 
be  brought  on  the  claim  within  two  months  after  rejection.  Ck>m- 
pliance  with  these  requirements  must  appear  in  the  complaint. 

But  counsel  for  plaintiff  say  that  as  these  conditions  do  not  exist 
in  this  case,  they  could  not  be  alleged,  and  that  for  the  protection 
of  creditors  the  Ck)urt  should  hold  that  a  person  intermeddling 
with  an  estate  should  be  liable  to  creditors. 

The  statutes  of  this  country  allow  a  creditor  of  a  deceased  per- 
son to  apply  for  administration. 

The  creditor  has  it  always  in  his  power,  by  this  method,  to  pro- 
tect himself,  and  to  obtain  possession  of  the  assets  and  to  prevent 
any  improper  meddling  with  or  wasting  of  the  estate,  and  it 
seems  to  us  that  with  this  simple  remedy  accessible  to  the  cred- 
itor, it  would  be  unwise  to  adopt  the  rule  of  the  common  law,  that 
the  act  of  a  person  in  taking  possession  of  assets  and  paying  or  re- 
leasing debts,  etc.,  of  a  deceased's  estate  would  render  him  liaUe 
as  executor  de  son  torL. 

Other  points  raised  we  consider  unnecessary  to  decide. 

The  Judgment  of  the  Police  Court  is  sustained  with  costs. 

J.  A,  Magoon,  for  plaintiff. 

W.  Austin  Whiting^  for  defendant. 

Honolulu,  October  28,  1886. 
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Pabtiallt-Bissentino  Opinion  of  Mil  Justice  MoCully. 
I  agree  with  the  conclusion  of  the  Court,  and  with  its  views  re- 

* 

specting  the  adoption  of  the  doctrine  of  executor  de  son  tort,  hut  I 
must  very  respectfully  express  my  dissent  fronoi  the  view  that  there 
must  be  a  written  petition  to  )i  Police  or  District  Justice  before  a 
garnishee  summons  can  be  issued. 

The  garnishee  statute  provides,  in  the  first  Section  of  it.  that 
when  debts  are  due  from  any  person  to  a  debtor,  any  creditor  may 
bring  his  action  against  such  debtor,  «and  in  his  petition  for  pro- 
cess may  request  the  Court  to  insert  therein "  a  citation  to  the 
garnishee.  Section  13  extends  the  provisions  and  powers  of  the 
Act  to  all  the  Common  Law  Courts  of  the  Kingdom  according  to 
their  jurisdiction. 

Police  Justices,  when  applied  to,  and  tendered  the  costs  of  pro- 
cess, issue  summons  to  civil  defendants  within  their  Jurisdiction. 
Sec.  894.  It  has  always  been  understood,  and  rightly  I  think,  that 
the  application  may  be  oral,  and  it  generally  is  so.  An  attorney 
or  party  taking  out  a  summons  is  expected  to  fill  out  his  own  sum- 
mons if  the  case  requires  particular  statement.  The  Justice  signs 
and  issues  it.  The  observations  and  the  argument  respecting  the 
difference  between  the  authority  of  a  District  Justice  who  may 
•<cite  parties  by  oral  message  or  in  writing,"  (Sec.  921),  and  of  a 
Police  Justice  who  << issues  summons,"  ».  e.,  printed  or  printed 
citations  only,  do  not  appear  to  me  to  be  relevant,  for,  so  far  as  the 
provisions  of  the  Code  are  concerned,  they  make  a  distinction  only 
in  the  method  of  the  summons  and  not  of  the  application  for  sum- 
mons which  is  not  required  to  be  other  than  oral  in  either  case. 

The  provisions  of  Sec.  897  emphasize  the  construction  that  Sec. 
894,  above  cited,  does  not  require  a  written  petition.  Sec.  897 
provides  that  when  the  plaintiff  claims  that  the  debt  is  fraudulent 
or  that  payment  is  being  fraudulently  evaded,  he  may  make  a 
sworn  complaint  in  writing,  and  thus  obtain  a  summons  with  at* 
tachment;  and  we  shall  find  that  wherever  it  is  necessary  to  pre- 
sent a  written  petition  for  a  summons,  it  is  expressly  so  provided 
in  the  statute,  and  also  that  oath  must  be  made  thereto,  and  this 
written  and  sworn  complaint  becomes  a  part  of  the  summons,  be- 
ing annexed  to  it,  and  being  thereafter  subject  to  all  the  rules  of 
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pleading;  see  Sections  1099,  1101,  1102,  1116,  1117,  1118^  1119, 
1120. 

In  my  view  the  phrase,  <«  and  in  his  petition  for  process  ",  ahoald 
not  be  construed  as  amending  or  modifying  the  provisions  for  ob- 
taining a  process  with  garnishee  summons  from  a  Police  or  IHstrict 
Ck)art.  The  powers  of  this  Act  are  granted  to  these  Ck>art8  «  ac- 
cording to  their  Jurisdiction."  The  word  «  Jurisdiction,"  I  think 
applies  to  the  authority  for  issuing  a  summons  on  oral  appIicatioiL 
«< His  petition"  may  mean  his  oral  petition,  or  application.  If  it 
had  been  intended  to  prescribe  a  written  petition  in  Courts  where 
it  had  not  been  required  in  similar  cases,  I  think  it  should  and 
would  have  been  explicitly  so  expressed,  and  not  left  to  depend  on 
this  slight  collateral  expression. 

Honolulu,  October  29,  1886. 


«In  the  matter  of  J.  KAKINA,  District  Judge  of  Hanalei,  Kauai, 

COMPIiAINT  FOB  MAIiFEASANCB. 

March  1878. 

HabbiSi  C.  J.;  JuDD  and  McCui^lt,  J  J. 

Alleged  malfeasance  of  a  District  Judge,  in  a  case  between  Master  and 
Servant,  considered,  and  the  complaint  dismissed. 

ISrrors  of  Judgment  are  not  matters  wtiich  should  be  held  as  good 
cause  for  removal  of  a  magistrate ;  but  a  continued  career  of  gross 
Judicial  mistakes  might  establish  the  fact  of  his  unfitness  for  the 
position  and  be  good  cause  for  removing  him. 

The  Statute  of  1866  provides  that  any  District  Justice  against 
whom  a  complaint  may  be  made  by  the  Attorney-General  or  a 
Governor,  may,  for  a  good  eause  shown,  be  removed  from  office* 
These  proceedings  are  in  the  nature  of  an  impeachment  of  a  Judl^ 
dal  officer  and  a  Judgment  against  him  would  revoke  his  commis- 
sion. Upon  what  grounds  should  such  proceedings  be  sustained? 
The  respondent  as  a  Judicial  officer  is  empowered  to  decide  the 
cases  that  come  before  him  according  to  his  Judgment  of  the  facts 
and  the  law,  and  these  decisions,  if  erroneous,  can  be  corrected 
upon  appeal.  But  errors  of  Judgment  are  not  matters  which 
should  be  held  as  good  cause  for  removal,  for  no  man  is  infallible. 
The  statute  does  not  mean  that  the  tenure  of  office  of  the  District 
Justices  should  be  dependent  upon  whether  they  shall  always 
form  opinions  and  render  Judgments  which  this  Court  would 
sustain. 

A  continued  career  of  gross  Judicial  mistakes  might  establish 
the  fact  of  a  Magistrate's  unfitness  for  the  position  and  be  good 
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cause  for  removing  him,  although  such  incompetency  for  oflSee  ia 
Intended  to  be  corrected  by  the  term  of  office  being  but  for  two 
years.  In  this  complaint,  Mr.  Johfi  Boss,  a  master  employing 
contract  laborers  on  Kauai,  complains  of  the  refusal  of  the  magis- 
trate to  amend  a  warrant  which  had  been  issued  and  served  upon 
one  of  hi^  laborers  for  deserting  his  service  (haalele  hana).  The 
magistrate  was  proceeding  to  try  the  laborer  on  that  charge  when 
he  was  requested  to  amend  it  to  a  charge  of  refusing  to  obey  aa 
order  or  of  being  «»nuha"  (or  stubborn)  as  the  Hawaiians  express 
it.  Now  an  amendment  of  a  process  if  allowaUe  at  all  is  allowed 
in  the  discretion  of  the  Court.  In  this  case  the  magistrate  doubted 
the  legality  of  the  amendment,  and  tried  the  case  as  first  presented 
and  gave  judgment  against  the  laborer,  that  is,  he  gave  the  master 
substantially  what  he  required,  the  judgment  of  his  Court  enforc- 
ing the  contract.  It  seems  to  us  that  the  magistrate  did  not 
intend  to  decide  that  refusing  to  obey  the  lawful  commands  of  the 
master,  according  to  the  terms  of  the  contract,  was  not  puuiahal)le, 
t>ut  that  stubbornness  was  not  Mr.  Boss,  however,  understood 
him  differently.  We  fail  to  see  in  this  any  ground  of  impeach- 
ment 

In  the  next  instance  it  appears  that  another  laborer  resorted  to 
the  magistrate  complaining  of  an  asst^ult  and  battery  by  Mr.  Boss 
and  showing  a  recent  wound  on  his  face.  On  this  Boss  was  cited 
by  the  magistrate  to  show  cause  why  the  laborer  should  not  be 
discharged  from  his  obligations  of  service  on  account  of  the  alleged 
misusage  of  his  employer. 

For  the  convenience  of  the  master  the  trial  was  set  two  days 
subsequently,  which  resulted  in  a  judgment  sustaining  the  com- 
plaint and  dissolving  the  contract.  It  is  not  made  a  ground  of 
impeachment  that  this  judgment  was  erroneous  and  not  sustained 
by  the  facts  presented  to  the  magistrate.  The  master  thereupon 
took  an  appeal  and  asked  of  the  magistrate  a  warrant  to  arrest  the 
servant  for  deserting  his  service  during  the  two  days  that  inters 
vened  between  the  assault  and  the  trial.  This  warrant  the  magis- 
trate refused  to  issue,  judging  that  the  time  necessarily  taken  in 
a  resort  to  the  Courts  of  the  country  (lengthened  at  the  request  ot 
the  master)  to  obtain  Justice  in  a  matter  which  the  magistrate  had 
Just  decided  to  be  a  substantial  ground  of  complaint  was  not  a 
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willful  desertion  of  his  master's  labor;  and  considering  that  as  the 
Court  had  dissolved  the  contract  to  labor,  it  would  not  be  Just  td 
compel  a  man  to  continue  the  same  labor  under  a  Judicial  sentence 
by  reason  of  any  appeal.  We  consider  the  action  of  the  magis- 
trate) in  this  particular.  Just  and  proper,  and  that  no  other  course 
could  have  been  approved.  It  appears  that  the  master  asked  the 
magistrate  to  order  the  labqrer  to  give  security  that  he  would 
appear  at  the  appellate  Court  and  return  to  his  employment  if  the 
Judgment  should  l>e  reversed,  or,  failing  that,  he  be  ordered  to 
remain  in  his  service  until  the  appeal  should  be  heard.  The 
magistrate  finding  no  statute  authorizing  this,  declined  to  make 
«uch  an  order. 

No  Court  ought  to  give  an  order  of  which  he  would  be  unable 
to  compel  the  enforcement  If  he  had  given  the  order  that  such 
a  bond  should  be  given  and  the  laborer  be  unable  or  unwilling  to 
give  it,  what  could  the  magistrate  do  with  him  in  such  case? 
Certainly  not  send  him  back  to  the  very  service  from  the  obliga- 
tions of  which  he  had' absolved  the  laborer. 

We  have  thus  examined  and  passed  on  each  of  the  several 
points  in  this  complaint  and  have  found  in  none  of  them  any  good 
ground  or  any  ground  at  all  for  revoking  the  commission  of  this 
magistrate.  With  tjie  information  before  us  it  appears  that  his 
course  was  legal  and  not  injudicious.  This  involves  no  opinion  of 
ours  as  to  the  propriety  of  the  finding  that  the  assault  was  a  good 
cause  for  abrogating  the  contract,  for  the  facts  in  the  case  are  not 
before  us  and,  as  we  have  remarked,  that  Judgment  is  not  laid  as 
malfeasance.  The  masters  and  servants  statutes  are  of  great 
service  to  the  industries  of  the  country  but  it  must  ever  be  borne 
in  mind  that  they  are  not  intended  to  be  an  instrument  of  hard- 
ship or  oppression. 

The  law  gives  the  master  its  aid  by  penal  enforcements,  in  sup- 
port of  a  contract  to  do  certain  labor  for  a  stated  term.  It  compels 
the  laborer  to  serve  substantially  as  he  has  legally  contracted  to 
serve,  but  it  cannot  be  understood  that  the  law  is  to  be  invoked  , 
upon  every  occasion  when  in  the  master's  opinion  the  servant  has 
fallen  short  of  the  requirements  of  a  good  servant;  if  he  has  been 
not  prompt  in  obedience,  or  has  been  disrespectful,  or  slothful,  or 
tardy  at  his  work.    The  desertion  of  service  contemplated  by 
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statute  Is  a  willful  desertion,  that  is,  a  desertion  with  intention  to 
desert.  Not  every  absence  from  labor  comes  within  this  dedcrip- 
tion.'  Th^  quo  animo  is  an  element  in  the  case  to  be  shown  by 
circumstances  and  to  be  considered  in  a  question  of  desertion,  and 
likewise  the  refusal  to  obey  must  appear  to  be  a  willful  determina- 
tion to  violate  the  terms  and  conditions  of  service. 

Thus  while  the  law  will  substantially  enforce  the  contract,  on 
both  parts,  it  is  not  to  be  invoked  to  maintain  the  special  discipline 
which  any  master  may  wish  to  have  observed  on  his  place.  It 
cannot  be  expected  to  make  good  servants  out  of  poor  materiaL 
If  the  master  have  contracted  with  men  who  are  averse  to  labor, 
he  must  depend  on  his  own  skill  in  the  management  of  men  to 
make  them  good  servants. 

The  information  is  dismissed, 

Honolulu,  March  21^  1878. 


*G.  T.  HABENESS,  Master  of  American  Bark  «  H.  N.  Gariton,'' 

vs.  ASWAN  A  CO. 

ADiOBAiiTY  Appeal. 

March,  1878.  ^ 

Habbis,  C.  J.;  Jum>  and  McCullt  J  J. 

A  ship,  being  chartered  for  a  specific  sum  for  the  voyage,  was  wrecked 
near  port  of  destination:  cargo  was  lost,  but  passengers  were 
saved :  canying  of  passengers  was  the  main  object  of  the  charter : 

Held,  that  in  Admiralty  the  charter-money  could  be  apportioned  pro 
rata  itinerUf  by  deducting  from  the  full  sum  stipulated  a  reason- 
able amount  for  catgp  not  delivered,  and  for  expenses  in  bringing 
passengers  to  port  of  destination. 

Opinion  of  the  Court,  by  Judd  J.  * 

This  is  a  libel  in  peraonatn  to  recover  the  sum  of  $9,000,  the 
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amount  of  a  charter-party  of  the  American  Bark  <<H.  N.  Carlton/' 
of  which  vessel  the  respondents  were  charterers  for  a  voyage  from 
Hongkong,  China,  to  Honolulu.  The  vessel  was  stranded  on  the 
Island  of  Molokai,  on  the  night  of  the  28th  of  January,  and  became 
a  wreck.  The  passengers  were  all  saved  ami  brought  to  Honolulu, 
but  the  cargo  was  lost  The  respondents  claim  that  as  the  ship 
was  chartered  for  a  specific  sum  for  the  voyage,  the  failure  to  de- 
liver the  cargo  has  defeated  the  claim  for  the  charter-money. 

By  the  Court. 

It  has  often  been  held,  both  in  England  and  in  the  United  States, 
that  when  a  ship  is  chartered  for  a  specific  sum  for  the  voyage 
and  a  part  of  the  cargo  only  is  delivered,  the  rest  being  lost  by  a 
peril  of  sea,  in  an  action  of  covenant  on  the  charter-party  there  can 
be  no  apportionment  of  freight. 

We  are  of  the  opinion  that  in  Admiralty  recovery  can  be  had 
according  to  the  benefit  received,  in  case  of  a  partial  fulfillment  of 
the  contract.  The  later  authorities  establish  the  view  that  where 
there  has  been  a  partial  execution  of  the  contract,  the  charter- 
money  can  be  apportioned  upon  an  implied  promise  to  pay  ^^pro 
rata  itineris  peractV^  The  charter  of  this  vessel  is  one  for  both 
passengers  and  cargo,  and  the  fact  that  the  master  of  the  vessel 
guarantees  to  carry  850  Chinese  passengers  in  his  vessel  of  872 
tons  burden,  and  did  actually  transport  369  such  passengers,  makes 
it  clear  that  the  carrying  of  passengers  was  the  main  object  of  the 
charter.  But  as  the  condition  of  payment  was  the  delivery  at 
Honolulu  of  both  cargo  and  passengers,  and  as  the  cargo  has  not 
been  delivered,  the  libellant  is  not  entitled  to  the  full  sum  stipu- 
lated for. 

It  is  said,  that  the  commo^i  law  favors  the  unity  and  entirety  of 
contracts. 

But  as  Ware,  J.,  says  in  The  Erie,  8  Ware,  229,  <<The  mari- 
time law  easily  renders  contracts  divisible,  when  fhe  justice  and 
equity  of  a  case  require  it." 

The  justice  and  equity  of  this  case,  as  it  seems  to  us,  requires 
that  we  should  treat  this  contract  as  divisible,  and  we  do  so  by 
deducting  from  the  full  sum  stipulated  a  reasonable  amount  for 
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the  cargo  not  delivered,  and  for  the  expenses  in  bringing  the 
sengers  from  the  place  of  wreck  at  Molokai  to  Honolulu. 

We  find  that  for  200  tons  of  cargo,  such  as  chairs  and  light  pack- 
ages, a  freight  of  $2.50  is  reasonable — ^as  it  is  in  proof  that  where 
a  vessel  is  seeking  cargo  (as  this  one  was,)  at  Hongkong,  freight 
of  this  character  is  carried  for  almost  a  nominal  sum,  and  often  for 
$2.50  a  ton.  We  also  find  that  there  were  170  tons  of  bricks  laden 
on  board,  some  whole  and  some  broken  and  chipped.  We  do  not 
consider  good  the  position  of  libellant,  that  nothing  should  be  al* 
lowed  for  this,  because  by  the  custom  of  Hongkong  the  ehartoreis 
were  to  find  ballast,  for  the  charter  contains  no  such  stipulationy 
and  the  libellant  agreed  to  furnish  his  ship  equipped  for  the  voy- 
age. But  the  Court  is  furnished  with  no  evidence  upon  which  to 
base  an  allowance  for  this  portion  of  the  cargo,  and  we  do  not  un- 
dertake to  conjecture  what  sum  might  be  a  reasonable  freight  on 
it.     We  are  therefore  obliged  to  allow  nothing  for  the  bricks. 

As  to  firewood,  we  think  that  the  excess  over  what  was  not  con- 
sumed by  the  passengers,  say  100  cords,  ought  to  be  treated  as 
cargo,  but  in  default  of  any  testimony  to  guide  us  in  determining 
what  would  be  a  reasonable  freight  upon  it,  we  are  forced  to  allow 
-nothing. 

We  find  that  there  should  also  be  deducted  the  sum  paid  the 
schooner  "  Kinau,"'  for  transporting  107  passengers  from  Molokai 
to  Honolulu,  at  the  rate  of  $3  per  man :  also  that  the  same  mte 
should  be  allowed  respondents  for  94  passengers  brought  down  on 
the  «*  Nettie  Merrill."  The  remainder  of  the  men  were  brought 
down  by  the  U.  8.  S.  "  Pensacola,"  for  which  no  charge  was  made. 
It  was  the  duty  of  the  libellant  to  provide  transportation  for  the 
passengers  to  Honolulu,  if  possible.  But  it  seems  that  94  men 
came  down  in  the  <«  Nettie  Merrill "  no  bargain  having  been  made. 

On  the  clal.ii  being  presented  to  the  respondents  they  should 
have  referred  it  to  the  libellant  for  adjustment.  The  impression 
left  upon  the  Court  is  that,  though  the  «< Nettie  Merrill's"  bill  i» 
for  $500,  the  respondents  will  be  holden  to  her  for  only  as  much  as  g 
we  adjudicate  to  be  reasonable.  We  also  allow  $100  to  respond- 
ents, the  price  at  which  the  cargo  sold  at  auction  at  the  Instance 
of  the  libellant. 
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Summary. 

Allow  for  200  tons  li^ht  cargo  at  $2.50 j $  600 

"       <<   passage  of  107  men  per  Kinau"  at  S3 /..  821 

«       «          »'            94      «     "       Nettie  Merrill "  at  3 282 

<<      <<   proceeds  of  cargo 100 

$1,203 
which  sum  deducted  from  $9,000,  the  amount  of  the  charter,  leaves 
$7,797,  for  which  sum  judgment  may  be  entered,  as  well  as  for 
costs  of  this  appeal.  Costa  of  first  trial  as  allowed  by  Mr.  Justice 
McCuIly. 

T.  C.  MacDowell  for  libellant. 

U,  Preston  and  (7.  Brown  for  respondents. 

Honolulu,  March  19,  18^8. 


•KAOPUA  (k.),  KALAMA  (w.),  and  EKEKELA  (w.),  vs.  RUTH 

KEELIKOLANI.  ^ 

APPBAIi  FROM  DeOISIOK  OF  JUDD,   J. 

July  Term,  1875. 

ALiiEN,  C.  J,;  FTabbis  and  Judd,  J  J. 

In  an  action  for  cancellation  of  a  power  of  attorney,  and  conveyances 
under  it,  on  the  ground  of  fraud  practiced  by  the  donee  of  the  power 
upon  the  donors: 

Held,  that  the  donors  had  full  opportunity  of  ascertaining  the  contents 
of  the  power:  they  acknowledged  the  same  before  the  Registrar  of 
Conveyances:  a  year  afterwards  they  drew  an  order  on  the  donee 
for  proceeds  in  his  hands:  seven  years  elapsed  before  they  brought 
the  matter  into  Court:  and  they  must  now  abide  by  the  contract 
which  was  made  for  them  by  their  authority. 

A  Court  cannot  go  on  concluding  that  people  do  not  understand  the 
consequences  of  their  own  acts,  and  relieving  them  against  the 


*Not  hitherto  reported. 
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consequences  of  their  own  ignorance  and  stupidity,  more  especiAUy 
when,  as  in  this  case,  they  would  be  obliged  by  doing  so  to  inflict 
a  wrong  on  third  parties.  * 

Decree  set  aside,  and  bill  dismissed:  Judd,  J.,  dissenting. 
Opinion  op  the  Coubt,  by  Habbib,  J. 

By  the  bill  it  is  alleged  that  the  plaintiffs  Jointly  with  one  Mi^ 
hula  are  heirs  at  law  of  Elaleiheana  (k)  who  at'  the  time  of  his  de- 
cease was  seized  and  posssessed  of  a  land  called  Helumoa,  and  waa 
tenant  in  common  with  Her  late  Boyal  Highness  Victoria  Kama- 
malu,  of  lands  known  as  Kanewai,  Kanewai  Elahala,  and  Paboa, 
situated  at  Waikiki,  Oahu,  near  the  city  of  Honolulu,  and  the  de- 
fendant in  this  suit  is  the  heir,  by  several  descents,  of  the  afore- 
said Princess  Ejimamalu. 

It  appears  by  the  testimony  of  Mr.  Mahelona  that,  for  some  reason 
or  other,  the  late  Hon.  John  li  and  His  Highness  M.  Kekuanaoa, 
guardians  of  the  Princess  Kamamalu,  claimed  the  whole  of  the 
lands  in  question,  and  in  1859  Mr  li  drove  the  heirs  of  Kaletheana 
from  the  land  of  Kanewai  and  kept  possession  of  it  for  his  ward, 
and  shortly  thereafter,  in  1859,  Kaleiheana's  heirs  commenced  an 
action  of  ejectment  in  the  Supreme  Ck>urt,  but  were  not  sucessfuL 
A  reference  to  the  record  of  the  Court  in  that  ca^e  shows  that  they 
were  non-suited  three  times,  and  withdrew  once,  and  being  un- 
dismayed, on  the  arrival  of  William  Claude  Jones,  Esq.,  in  this 
country,  they  employed  him,  and  prepared  to  commence  anew 
their  action  in  1867,  seven  or  eight  years  after  the  first  proceed- 
ings were  commenced. 

They  paid  Mr.  Jones  a  fee  of  $50,  and  Mr.  Jones  drew  up  a  bill 
of  complaint  which  he  submitted  to  Mr.  A.  J.  Lawrence,  then  re* 
cently  arrived  in  this  country,  and  who  had  been  engaged  by  Mr. 
Jones  to  assist  him  in  the  matter.  The  bill  goes  on  to  allege  that 
Lawrence,  after  being  engaged  by  Mr.  Jones,  falsely  represented 
to  the  plaintiffs  that  Mr.  Jones  was  in  the  interest  of  their  adver- 
saries and  desired  them  to  employ  him  (Lawrence.)  By  the  bill, 
however,  it  does  not  appear  that  they  took  Ijawrence  at  his  word, 
but  went  to  Mr.  Jones,  who  told  them  that  they  must  give  him  a 
share  of  their  lands,  or  he  would  no  longer  act  for  them,  and 
thereupon  they  paid  Lawrence  a  fee  of  $80,  and  employed  him, 
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being,  aa  they  say  in  their  bill,  importuned  thereto  by  Lawrence* 

The  bill  goes  on  to  allege  that  Lawrence  caused  a  power  of  at- 
torney to  be  drawn  up  in  the  English  language  as  follows : 

'<  Know  all  men  by  these  presents,  that  we,  Kalama,  Kuopua 
and  Nahua,  of  Honolulu,  Oahu,  Hawaiian  Islands,  heirs  of  Kalei- 
heana,  deceased,  havo  constituted  and  appointed  and  by  these 
presents  do  constitute  and  appoint  Andrew  J.  Lawrence,  of  Hono- 
lulu, Oahu,  Hawaiian  Islands,  our  true  and  lawful  attorney  in  fact 
for  us,  and  in  our  names  to  sue  for,  recover,  take  possession  of^ 
compromise,  dispose  of,  or  sell  and  convey  all  our  rights,  titles^ 
and  interests  in  the  lands  of  Kanewai,  Elanewai  Kahala,  Pahoa 
and  Helumoa ;  and  our  said  attorney  is  authorized  to  sell  and  con- 
vey by  way  of  compromise,  or  otherwise,  all  or  any  portion  of  our 
rights,  titles  and  interests  in  any  or  all  of  said  lands,  at  such  prices^ 
and  on  such  terms  as  he  may  think  best  ,*  to  receive  and  receipt 
for  all  sums  of  money  received  for  the  same,  and  for  and  in  our 
names  to  make  such  deeds  of  conveyance  to  the  purchaser  or 
purchasers  thereof,  as  may  be  necessary  and  proper  to  convey  our 
interests  therein,  and  to  do  all  and  every  act  which  may  be  neces- 
cary  to  carry  into  effect  the  powers  and  authority  herein  granted 
to  him.  And  we  hereby  promise  and  agree  to  ratify  all  the  acts  of 
our  said  attorney  done  in  the  premises.  And  we  hereby  revoke  all 
powers  and  authority  heretofore  given  to  any  other  person  or  per- 
sons to  act  for  us  in  relation  to  the  lands  aforesaid ;  and  the  power 
and  authority  hereby  given  to  our  said  attorney  is  irrevocable  by 
us  until  the  objects  for  which  it  is  given  shall  have  been  accom- 
plished by  him. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seali 
this  20th  day  of  December,  1867. 

Kalama,  [L.  S.] 
Kaopua,  [L.  8.] 
Nahua.       [L.  S.] 

Signed  sealed  and  d^ivered  in  the  presence  of 

W.  P.  RAGSDAIiB. 

James  D.  Halai. 
I  certify  that  I  have  this  20th  day  of  December,  1867,  read^ 
tra^islated  and  interpreted  the  foregoing  power  of  attorney  to  Ka-. 
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lama,  Kaopua  and  Nahua,  the  persons  who  executed  the  same. 

WiLLTAM  P.  RaGSDALE. 

Interpreter  and  €k>vernment  Translator. 
Beqister  Office,  Oahu,  ss. 
On  this  20th  day  of  December,  A.  D.  1867,  personally  appeared 
before  me  Kaopua  and  his  wife  Kalama  and  Nahua,  parties  to  the 
foregoing  instrument,  who  severally  acknowledged  that  they  had 
executed  the  same  for  the  uses  and  purposes  therein  set  forth ; 
and  the  said  Kalama,  on  a  private  examination  separate  and  apart 
from  her  husband,  declared  that  she  had  executed  the  same  of 
her  own  free  will  without  compulsion,  fear  or  constraint  from  her 
said  husband. 

Thomas  Brown, 

Begistrar  of  Convoyances.*' 

Which  they  signed^  under  the  impression  that  it  was  merely  a 
power  to  Lawrence  to  recover  their  lands  in  Court.  That  soon 
after,  J.  D.  Halai,  who  as  clerk  to  Lawrence  had  written  out  the 
power  of  attorney,  told  them  that  Lawrence  had  sold  their  lands 
by  virtue  of  the  authority  of  that  paper;  that  they  immediately 
complained  to  Governor  Dominis,  one  of  the  administrators  of  the 
estate  of  M.  Kekuanaoa,  w*ho  was  heir  of  his  daughter,  Princess 
Kamamalu,  and  to  several  others,  saying  that  they  had  not  in- 
tended to  sell  the  land,  and  had  never  signed  the  power  of  attor- 
ney with  knowledge  of  its  contents ;  and  the  bill  goes  on  to  aver 
that  as  they  are  informed  and  believe  the  said  Lawrence  was  en- 
gaged by  the  administrators  of  Kekuanaoa's  estate  to  act  in  the 
premises  against  the  interest  of  these  plaintiffs  and  was  retained 
to  act  in  that  behalf  f  and  the  plaintiffs  aver  that  the  conveyance 
made  under  and  by  authority  of  the  said  power  of  attorney  is  faUei 
fraudulent  and  void,  and  pray  that  said  pretended  conveyance 
may  be  ordered  to  be  delivered  up  to  them  to  be  cancelled. 

The  answer  sets  forth  in  general  terms  that  there  was  no  fraud 
on  the  part  of  the  purchasers  of  this  property  ;  that  the  plaintiffs 
well  knew  that  Lawrence  had  authority  to  sell  their  lands;  that  the 
sum  of  one  thousand  dollars  was  paid  for  the  said  lands,  viz  :  $750 
for  the  lands  held  Jointly  with  Kamamalu,  and  $250  for  Heluraoa, 
$200  being  kept  back  for  one  of  the  heirs  who  had  not  signed  the 
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power  of  attorney,  making  in  all  $1,200  for  the  Interest  of  the 
heirs  of  Kaleiheana  in  the  several  lands,  and  that  the.se  plaintiffs 
sub%>equentiy  signed  an  order  for  $660,  to  be  taken  out  of  the  pro- 
ceeds of  the  sale  of  the  land  in  question. 

The  question  in  this  case  is  not  whether  Mr.  Lawrence  acted 
with  entire  good   faith  towards  his  clients,  but  whether  the  pur- 
chasers acted  in  good  faith,  or  in  fraudulent  collusion  with  Law- 
rence.    Hence  the  allegation  that  plaintiffs  are  informed  and  be- 
lieve that  Lawrence  was  engaged  by  the  administrator  of  the  Prin- 
cess Kamamalu's  estate  (Governor  Dominis)  to  act  in  the  premises 
against  their  interest  and  was  retained  to  act  in  their  behalf  is  most 
important,  for  if  that  averment  could  be  proved,  it  would  make 
Lawrence  the  defendant's  agent  and  show  that  he  was  acting  for 
both  without  the  knowledge  of  his  professed  clients,  which  would 
be  in  fraud  of  them,  and  that  fraud  would  necessarily  be  known, 
under  the  circumstances,  to  those  acting  for  the  persons  whom 
this  defendant  now  represents.    But  there  is  not  only  no  evidence 
to  show  the  truth  of  this  allegation,  but  no  attempt  is  made  to 
show  it.     And  surely  it  cannot  be  seriously  insisted  that  any  in- 
ference can  be  drawn  favorable  to  the  allegation,  because  Gover- 
nor Dominis,  who  was  equally  available  to  the  plaintiffs,  if  they 
had  chosen  to  call  him,  did  not  offer  himself  to  disprove  an  aver- 
ment, the  truth  of  which  no  one  had  attempted  to  substantiate. 
He,  as  well  as  the  defendants'  counsel,  had  a  right  to  suppose  that 
the  averment  was  not  eventually  relied  upon.     Therefore  Law- 
rence  remains,  as  regards  the  transaction,  the  ageiit  of  the  plain- 
tiffs alone. 

Now  it  might  well  be  that  Mr.  Lawrence  held  out  alluring  in- 
ducements to  the  plaintiffs  to  employ  him,  representing  to  them 
the  benefits  that  would  result  to  them  from  his  efforts  ;  and  after 
he  had  gotten  the  money  for  the  land,  he  may  have  appropriated 
it  to  his  own  use ;  and  yet  the  defendant  would  not  be  accountable 
in  the  slightest  degree  for  any  of  his  acts.  He  came  to  the  de- 
fendant or  to  those  in  whose  place  she  now  stands,  with  a  power 
of  attorney  in  due  form,  containing  a  specific  authority  to  sell  these 
very  lands.  This  instrument  was  witnessed  by  two  Hawaiians^ 
conversant  with  both  languages,  and  duly  acknowledged  before 
the  Begistrar  of  Conveyances.     Surely  there  was  no  occasion,  on 
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Ihe  face  of  it,  for  the  purchaat^r  to  go  any  farther    We  shall  advert 
to  this  agaia. 

It  is  said  by  counsel  for  plaintiffs  that  <<  the  evidence  is  concla- 
sive  of  fraud  on  the  part  of  Lawrence."  If  it  were  so,  it  would  not  be 
even  indicative  of  any  fraud  or  act  of  omission  amounting  to  fraud 
on  the  part  of  the  purchasers,  and  it  is  on  this  ground  alone  that  the 
plaintiffs  can  succeed.  It  is  asked,  ^*Jb  it  not  inconceivable  to  one 
iftiniliar  with  the  Hawaiian  character,  that  these  people  should 
authorize  a  newly  arrived  foreigner  to  sell  out  all  they  had  for  a 
lourth  of  its  market  value,  or  still  more  to  sell  at  his  own  discre- 
tion as  to  price?"  Certainly  it  is  inconceivable  that  they  should 
authorize  a  sale  at  a  fourth  of  the  market  value,  but  it  is  by  no 
means  inconceivable  that  they  should  employ  confidentially  a  newly 
arrived  foreigner,  and  even  to  the  extent  which  this  instrument 
indicates.  Indeed  it  is  notorious,  that  whether  as  lawyer,  phy- 
sician or  clergyman,  or  in  any  relation,  it  makes  no  difference  that 
any  one  has  served  and  guarded  th«m  faithfully  for  years;  let  a 
stranger  put  in  an  appearance  and  he  stands  as  good  and  perliaps 
better  chance  of  employment  and  confidence. 

With  regard  to  the  inadequacy  of  the  price,  it  is  to  be  taken 
into  consideration  that  they  had  been  warring  for  seven  years,  had 
been  non-suited  three  times,  and  had  discontinued  once,  bad  em- 
ployed again  counsel,  (Mr.  Jones  himself,  by  the  way,  recently  ar- 
rived), given  him  a  fee  of  $50,  and  received  from  him  after  a 
time  the  assurance  that  he  could  go  no  further  unless  they  gave 
him  a  share  #f  the  land,  and  were  obliged  to  look  out  for  new 
counsel  to  whom  they  paid  $30 ;  it  would  not  appear  anything  veiy 
strange  that  they  should  offer  to  sell  out  or  compromise  for  $1,200, 
nor  very  strange  if  their  opponents,  under  all  the  circumstances, 
should  think  that  they  were  doing  a  reasonable  if  not  a  generoof 
act  in  acceeding  to  such  a  compromise ;  and  it  is  certainly  veiy 
doubtful  whether  anybody  could  have  been  found  in  the  market 
to  offer  so  large 'a  sum  for  a  litigated  estate,  nor  must  it  be  forgot* 
ten  that  the  $1,200  is  not  a  quarter  of  the  value  of  their  estate, 
even  on  the  estimate,  but  one  quarter  of  the  value  of  the  whole 
estate,  to  a  large  portion  of  which  the  purchasers  had  an  unqestion- 
able  title  and  the  whole  of  which  was  in  their  possession  and  had 
been  so  for  a  long  time. 


KAOPUA  vs.  KEEIIKOLANL  681 

Much  stress  has  been  laid  upon  the  fact  that  Halai,  who  was  a 
native  Hawaiian,  wrote  the  instrument  in  English.  Bathe  was  a 
mere  copyer,  or  clerk,  and  copied  the  paper,  prohably,  as  it  was 
given  to  him.  There  is  no  evidence  given  of  the  amount  of  edu- 
oation  of  these  plaintiffs,  but  Judging  from  their  signatures  affixed 
to  the  document,  it  would  make  but  little  difference  to  them 
whether  it  was  written  in  English  or  Hawaiian,  since  in  either 
case  some  one  else  must  read  and  interpret  it  to  them.  Again,  it 
is  said  that  it  required  no  power  of  attorney  between  the  parties 
to  sell  when  they  were  so  near  to  each  other  ^  surely  it  needed  no 
power  of  attorney  to  carry  on  the  suit,  and  needed  none  to  nego- 
tiate ;  and  therefore  the  purchasers  liiight  reasonably  suppose  that 
it  was  given  for  something ;  and  if  for  anything,  for  what  purpose 
other  than  that  for  which  it  purported  to  be? 

But  it  is  said  that  the  power  of  attorney  contains  a  clause 
whereby  the  plaintiffs  << promise  and  agree  to  ratify"  the  acts  of 
their  attorney;  <«but  no  application  for  such  ratification  appears  to 
have  been  made  to  them  by  the  purchaser."  It  would  scarcely 
appear  necessary  to  comment  on  that  point.  If  they  have  <<  pro- 
mised and  agreed  to  ratify,*'  it  is  for  the  Court  to  hold  them  to 
their  promise  and  agreement.  The  words  are  no  different  in 
effect  than  if  they  had  used  the  words  « hereby  ratifying  and 
confirming." 

But  it  is  said  the  power  of  attorney  to  sell  was  not  knowingly 
executed,  and  is  void,  and  gave  Lawrence  no  power  to  sell.  And 
counsel  in  their  brief  go  on  to  say  «  it  was  not  a  voidable  contract 
obtained  by  fraud  or  misrepresentation,  but  no  contract  at  all,  and 
gives  no  basis  of  a  title  more  than  a  forged  deed."  If  this  last 
position  be  true,  then  plaintiffs  have  no  status  in  this  Court;  for  it 
does  not  require  a  proceeding  of  this  nature  to  set  aside  a  forged 
deed;  and  the  whole  of  this  proceeding  is  grounded  on  the 
assumption  that  the  power  of  attorney  was  obtained  by  fraud  and 
misrepresentation.  But  if  it  be  granted  that  plaintiffs  did  not 
know  what  they  were  signing,  it  would  be  an  exceedingly  strange 
and  dangerous  idea  that  one  could  sign  an  instrument  by  which 
another  is  enabled  to  obtain  a  large  sum  of  money  from  a  third 
party,  and  then,  seven  years  after  the  act,  be  enabled  to  avoid  the 
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effects  of  his  act  after  the  money  has  been  misappropiiated  by 
their  own  agent  and  without  even  the  pretence  of  an  offer  to 
restore  the  money  and  pat  the  purchasers  in  the  position  they 
were  in  before  the  act  Such  a  holding  would  be  to  treat  Law* 
rence  as  the  agent  of  the  purchasers  and  not  as  the  agent  for  these 
plaintiffs. 

Nor  is  it  clear  that  they  did  not  know  that  the  instrument  was 
an  authority  to  sell  their  lands,  or,  in  other  words,  to  compromise 
their  suit  Mr.  Mahelona  says  that  he  heard  Bagsdale  say  that  it 
was  an  authority  to  Lawrence  to  act  for  them,  to  attend  to  their 
lands  for  them,  to  talk  with  the  Chief  about  the  land,  and  if  the 
Chief  should  wish  to  lease  or  buy  the  lands,  that  he  would  come 
and  consult  with  them:  that  Lawrence  talked  some  Hawaiian 
himself,  and  said  the  same  thing,  and  that  he  himself  (the 
Witnes8)  told  them  that  if  Lawrence  could  get  $6,000  or  $7,000 
for  their  land  they  had  better  sell. 

Then  If  this  be  true,  they  were  talking  at  the  time  of  selling 
the  lands,  and  Mr.  Mahelona  raised  extravagant  hopes  in  their 
minds  about  it.  Surely  the  purchasers  are  not  responsible  if  the 
plalntiffid'  agent  did  not  communicate  to  them  the  offer  he  had 
received  or  consult  with  them  regarding  the  price  before  closing 
with  the  offer. 

Again,  Bagsdale  swears  that  he  did  interpret  the  instrument  to 
l^em,  and  read  it  to  them  so  as  to  impart  the  same  impression 
that  he  himself  received  from  the  paper:  that  money  was  men- 
tioned, he  thinks  $1,600.  The  parties,  (says  this  witness)  most 
undoubtedly  understood  thoroughly  that  the  document  gave 
Lawrence  the  authority  to  lease,  sell  or  compromise  the  land 
They  understood  it,  for  that  was  the  gist  of  the  whole  matter.  I 
explained  to  them  the  most  important  parts  of  the  document 

This  is  the  evidence  of  their  chosen  interpreter  and  witness  to  the 
instrument,  and  if  it  is  to  be  relied  upon,  shows  not  only  that  they 
understood  the  paper,  but  that  the  sum  of  money  which  they 
might  hope  for  was  being  talked  of;  and  the  witness  adds  <<the 
parties  were  apparently  exhausted  by  long  litigation  and  had  not 
been  treated  well  by  the  persons  employed  by  them."  It  certainly 
can  be  of  no  consequence  that  when  written  to  at  a  distance  with 
no  papers  before  him,  this  witness,  after  a  lapse  of  seven  yean, 
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replied  that  the  paper  was  a  deed  and  the  sum  of  money  $800; 

ior  any  one  may  have  a  wrons^  impression  at  that  distance  of  time 

regarding  a  paper  which  is  not  before  him^  that  was  of  no  personal 

importance  to  himself,  and  which  is  only  among  many  hundreds 

that  passed  before  him  in  the  way  of  business:  bat  when  the 

paper  is  put  before  him  on  the  stand,  and  he  has  had  the  opportu-  ^ 

nity  to  thinic  and  refresh,  his  memory,  this  is  his  testimony. 

This  paper,  therefore,  is  produced  to  the  purchaser,  drawn  up 
and  executed  in  due  form  of  law,  and  witnessed  to  have  been  so 
executed  by  two  competent  interpreters,  one  of  whom  was  a  pror 
fessed  interpreter;  and  acl^nowledged  before  the  lawful  officer  to 
take  such  aclcnowledgments,  and  in  addition  certified  by  a  com- 
petent interpreter  to  have  been  f uily  translated  to  the  persons 
executing  it.    Surely  the  most  cautious  and  prudent  lawyer  or  ^ 

eounsel  need  go  no  fartlier. 

Mr.  Jones  had  no  apprehensions  excited  in  his  mind:  and  if 
not  Mr.  Jones,  why  Mr.  Stanley  or  Governor  Dominis?  Mr.  Jones 
in  the  course  of  the  hearing  said  that  he  took:  no  care  or  notice  of 
it,  because  he  had  been  excluded  from  the  case — ^supi^anted  by 
Mr.  Lawrence.  Surely  Mr.  Jones  does  himself  injustice.  He,  83 
counsel  in  the  case,  would  scarcely  have  allowed  the  averment  to 
go  into  the  bill,  that  he  refused  to  go  on  with  the  case  unless  they 
gave  him  a  share  of  the  land — if  the  truth  was  that  instead  of  his 
leaving  the  case,  his  clients  withdrew  the  case  from  him.  And 
he  can,  still  less,  mean  to  say  that  after  having  received  $50  as  a 
fee  from  these  people,  and  left  them  because  they  would  not  give 
iiim  an  interest  in  the  iand^  he  saw  a  fraud  about  to  be  perpetrated 
upon  them  without  taking  sufficient  Interest  in  them  to  warn 
them.  The  better  inference,  and  the  one  probably  most  consonant 
with  Uie  truth,  is  that  Mr.  Jones  saw  no  wrong,  suspected  no  wrong, 
and  if  he  saw  and  suspected  no  wrong,  then  there  was  no  reason 
why  the  purchasers  or  their  attorneys  should  see  or  suspect  any 
wrong. 

Counsel  urge  that  defendant's  ancestors  were  not  bona  Jide 
purchasers  since  they  neglected  to  take  reasonable  precautions  to 
see  if  the  heirs  of  Kaleiheana  bad  agreed  to  sell  »  «  *.  u  The 
purchasers,  acting  under  the  advice  of  an  eminent  conveyancer, 
would  not  have  omitted  to  ask  for  the  original  deeds  to  aocompany 
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their  purchase,  if  he  thought  It  of  any  use  to  ask  ih&xk.    Thi 
latter  deeds  are  now  in  the  piaintifBs'  possession." 

To  the  first  part  of  this  it  is  proper  to  answer  that  the  power  of 
attorney  itself  sets  forth  a  desire  to  sell,  and  one  is  fairly  to  be 
presumed  to  desire  that  which  he  deliberately  sets 'forth  in  m 
formal  document  he  does  desire.  And  they,  the  purchasers,  migrht 
have  asked  for  the  original  deeds  if  they  thought  it  of  any  use  so 
to  do,  but  our  registry  laws  have  taken  away  that  importance 
from  the  fact  of  possessing  title  deeds  which  was  necessarily 
attached  to  that  fact  at  times  when  and  in  countries  whpre  no 
such  laws  existed.  But  in  this  particular  case  the  only  titie  deeds 
which  the  plaintiffs  have  or  can  have  are  certificates  of  Land 
Commission  awards  to  their  ancestors,  taken  from  the  public 
records,  and  any  one  can  have  a  like  certificate  by  paying  a  veiy 
small  fee;  and  further,  for  those  pieces  in  which  the  Princess 
Kamamalu  was  Joint  owner  under  the  Land  Commission  award, 
her  guardians  and  representatives  undoubtedly  had  a  like  certifi- 
cate, and  could  obtain  as  many  as  they  might  choose  to  pay  for; 
so  that  truly  it  might  be  said  it  was  of  no  use  to  ask  for  them, 
and  the  pi^sent  po^ession  of  them  by  the  plaintiffs  can  be  of  no 
inconvenience  to  defendant,  and  can  afford  not  the  smallest  pre- 
sumption that  the  power  of  attorney  to  Lawrence,  by  authority  of 
which  he  conveyed  the  estates,  was  not  signed  by  them  for  the 
uses  and  purpases  in  it  set  forth. 

It  further  appears  that  the  power  of  attorney  in  question  was 
made  on  the  20th  of  December,  1867,  and  the  purchase  was  not 
completed  until  fully  three  months  afterwards,  a  circumstance  of 
not  much  importance,  but  tending  surely  to  show  that  there  was 
no  such  ha^jte  as  would  tend  to  show  an  undue  anxiety  on  the  part 
of  the  purchasers,'  such  as  would  accompany  a  consciousness  of  a 
fraudulent  collusion  or  a  collusion  of  any  kind  with  the  attorney 
in  fact  for  the  other  side.  Very  nearly  a  year  afterward,  all  the 
heirs  of  Kaleiheana,  represented  here,  signed  an  order  for  $6|50 
on  Mr.  Lawrence,  to  be  paid  out  of  the  proceeds  of  sale  of  Helumoa 
and  Kanewai,  on  which  Mr.  Lawrence  wrote  an  acceptance  to  the 
effect  that  he  had  $500  t>elonging  to  them,  which  he  would  pay 
over  on  their  giving  him  a  receipt  in  full  of  all  demands.  From 
this  it  would  appear  that  $500  of  the  money  was  already  used  up 
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or  appropriated  by  Mr.  Lawrence,  and  it  is  suggested  that  they 
signed  this  without  a  clear  understanding  of  its  import,  and  did 
not  intend  by  this  to  ratify  or  acquiesce  in  Mr.  Lawrence's  sale. 
Mr.  Widemann  says  that  he  interpreted  it  to  them,  and  thinks 
they  understood  it,  though  he  took  no  particular  pains  to  make 
them  understand  it.     But  a  Court  cannot  go  on  concluding  that 
people  do  not  understand  the  consequences  of  their  own  acts,  and 
relieving  them  against  the  consequences  of  their  own  ignorance 
and  stupidity,  more  especially  when,  as  in  this  case,  they  would  be 
obliged  by  doing  so  to  inflict  a  wrong  on  third  parties.    If  Mr» 
Lawrence  <<  made  use  of  his  canfidential  relations  with  them  to 
get  a  power  of  attorney,  utterly  unjust  and  inequitable,  which 
would  enable  him  to  sell  their  land  for  any  sum  however  inad« 
equate,"   it  should  be  remembered  that  Mr.  Lawrence  had  no 
confidential  relations  whatsoever  with  the  party  defendant  or  her 
ancestors,  and  the  power  of  attorney  which  these  plaintiffs  volun- 
tarily signed,  without  any  solicitation  on  the  part  of  the  pur- 
chasers, enabled  their  attorney  to  obtain  one  thousand  dollars  for 
the  conveyance  of  their  interests  in  the  lands.     By  their  power 
of  attorney  they  held  Lawrenc<^  out  as  a  person  in  whom  they 
had  confidence ;    they  had  an  opportunity  of  ascertaining  most 
fully  the  contents  of  the  paper  when  the  interpreter,  Bagsdale,  was 
called  in,  and  apparently,  as  far  as  one  can  Judge  by  testimony, 
availed  themselves  of  it.     They  might  have  availed  themselves 
of  the  services  of  any  other  person  to  tell  them  what  it  was ;  and 
finally  they  acknowledged  before  the  Registrar  of  Deeds  that 
they  signed  it  <<  for   the  uses  and  purposes   therein  set  forth," 
which  they  knew  or  ought  to  have  known  to  be  a  solemn  and 
binding  act  required  by  law.    They  had  then  another  opportunity 
to  enquire  into  the  contents  of  the  paper,  and  after  that  there 
were  three  months  during  which  they  could  have  enquired,  and 
if  the   instrument  was  not  what  they  intended,   have  had   the 
matter  rectified.     A  year  after  they  drew  an  order  for  some  of 
the  money.    Seven  years  elapsed  before  they  undertook  again  to 
question  this  matter  in  Court,  and  they  must  now  abide  \)y  the 
contract  which  was  made  for  them  by  their  authority. 
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DissENTiNa  Opinion  of  Judd,  J. 

I  have  not  changed  my  opinion  in  regard  to  this  case,  as  given 
in  my  Judgment,  rendered  February  26,  1875,  from  which  this 
appeal  was  taken.  I  therefore  respectfully  dissent  from  the  above 
Judgment. 

A.  8.  HartweU  and  W.  C.  Jones^  for  plaintifiE^ 

JR.  R,  StatUeyf  for  defendant. 

Honolulu,  August  28,  1875. 


Decision  ov  Judd,  J.,  Appbalxd  From. 

The  bill  was  filed  September  16th,  1874.  Defendant  demurred 
lor  non-Joinder  of  parties,  September  23d ;  demurrer  was  sus- 
tained and  the  bill  amended  by  adding  Ekekela  as  party  plaintiff 
Answer  wan  filed  November  17tb,  and  case  brought  on  for  hear* 
ing  January  21st,  1875,  and  proofs  closed  February  8th.  It 
appears  from  the  pleadings  in  this  cause  that  Kaopua,  Kalama? 
Ekekela  and  Mahuia  are  the  heirs-at-law  of  Kaleiheana,  deceased, 
who  was  at  the  time  of  his  death  seized  and  possessed  of  the  land 
M  Heiumoa,"  and  that  he  was  a  tenant  in  common  with  Her  late 
Boyal  Highness  Victoria  Kamamalu  in  the  lands  of  «Kanewui,'^ 
*«Kanewai  Kahala,"  and  <<Pahoa,"  all  of  these  lands  beings  sit- 
uate at  Waikiki,  Oahu,  and  also  that  the  defendant  is  the  heir-at. 
law  of  His  late  Highness  M.  Kekuanaoa,  and  of  His  late  Msjesty 
Kamehameha  V.,  and  that  said  M.  Kekuanaoa  was  the  heir  of 
Her  late  Highness  Victoria  Kamamalu. 

It  also  appears  from  the  pleadings  that  a  power  of  attorney  was 
executed  by  Kaopua,  Kalama  and  Nahua  (now  deceased,  under 
whom  Ekekela  claims)  to  one  A.  J.  Lawrence,  on  the  20th  of 
December,  1867,  acknowledged  before  Thomas  Brown,  Registrar 
of  Conveyances,  and  by  him  recorded  or  the  same  day  ;  and  that 
under  this  power,  the  said  Lawrence  executed,  on  the  18tli 
March,  1868,  certain  deeds  of  conveyance  as  follows ;  of  the  said 
land  «Helumoa"  to  His  M^{esty  Kamehameha  V.,  for  the  con- 
sideration of  Two  Hundred  and  Fifty  Dollars ;  of  the  lands  of 
<<Kanewai,"  "Kanewai  Kahala"  and  "  Pahoa,'*  to  J.  O.  Dominis, 
Administrator  of  the  estate  of  Princess  Victoria  Kamamalu,  for 
the  consideration  of  Seven  Hundred  and  Fifty  DoUars,  deeds 
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recorded  respectively  on  tbe  8th  and  19th  of  September^  1874| 
and  that  said  Lawrence  signed  the  names  of  Kaopua,  Kalama  and 
Nahua  to  these  conveyances  as  their  attorney  in  fact 

The  bill  alleges  that  the  said  power  of  attorney  to  Lawrence 
was  written  in  the  English  language,  of  which  the  orators  were 
ignorant,  and  that  it  was  represented  to  them  that  this  power 
gave  said  Lawrence,  who  was  an  attorney  and  coansellor  at  law^ 
authority  to  recover  said  lands  (which  were  then  in  the  possession 
of  His  late  Mijesty  Kamehameha  V«,)  by  proceedings  in  CkMirt, 
and  that  It  was  signed  by  them  under  that  belief,  and  so  far  as 
the  said  power  of  altorneiy  purports  to  authorise  the  said  Lawrence 
to  sell  their  said  lands  it  is  fraudulent  and  void,  as  they  never 
gave  or  intended  to  give  Lawrence  any  power  to  sell  these  lands, 
and  the  bill  prays  for  a  decree  for  the  delivery  and  cancellation  of 
said  power,  and  also  of  the  deeds  of  conveyance  executed  by  said 
Lawrence.  The  bill,  in  short,  alleges  such  misrepresentation  as 
amounts  to  legal  fraud* 

The  answer  alleges  that  the  said  power  4»f  attorney  was  truth- 
fully interpreted  to  said  Kanpua,  Kalama  and  Nahua,  and  that 
they  knowingly  signed,  executed  and  acknowledged  the  same. 

The  main  question  at  issue  is  whether  this  power  of  attorney 
was  executed  by  the  parties  with  a  full  knowledge  and  under- 
standing  of  its  contents. 

The  burden  of  proof  is  upon  the  plaintiffs  to  establish  their  case : 
<(  Fraud  will  never  be  presumed,  but  must  be  clearly  established 
by  proof ;  dolum  ex  indioiis  penpicm^  probari  oonveniL  It  is  not, 
however,  necessary  that  positive  and  express  proof  thereof  should 
be  given  ;  for  whenever  it  is  manifestly  indicated  by  the  circum- 
stances and  condition  of  the  parties  contracting,  it  will  be  pre- 
sumed to  exist"    Story,  Contracts,  §499. 

As  a  Court  of  Equity,  invested  with  more  extensive  and 
unrestricted  jurisdiction  than  Courts  of  Law  in  cases  of  fraud,  I 
DOW  examine  the  whole  transaction  to  see  if  fraud  can  be  inferred 
from  the  special  circumstances  of  this  case. 

The  plaintiffs  have  shown  energy,  determination  and  persist- 
ence in  pushing  their  claims  for  these  lands,  really  worthy  of  ad- 
miration. The  records  of  this  Court  show  four  actions  of  ejects 
ment  brought  by  them  against  the  late  John  li,  who  was  guardiaa 


««8  APPENDIX. 

of  the  late  Princess  Victoria  Kamamala,  to  recover  possesfdon  of 
these  lands.  But  in  three  of  these  cases  they  were  nonsaited  and 
the  last  case  was  discontinued  on  their  own  motion. 

The  Princess  Victoria  having  died  in  1866,  June  29th,  they 
employ  Mr.  W.  C.  Jones,  an  attorney  of  this  Court,  who  had  lately 
arrived  in  this  Kingdom,  and  on  July  11th,  1866,  he  procured  the 
allowance  of  their  accounts  as  administrators  of  the  estate  of  Ka- 
ieiheana,  and  they  were  decreed  to  be  his  heirs. 

Mr.  Jones,  in  1867,  drafted  for  them  a  bill  for  partition  of  these 
lands,  in  which  they  pray  that  M.  Kekuanaoa,  as  administrator  of 
the  estate  of  the  late  Princess,  may  be  made  a  party  defendant. 
ICr.  Jones  says  that  Mr.  A.  J.  Lawrence  was  associated  with  him 
In  the  case,  and  that  the  bill  was  never  filed  because  Lawrence 
retained  it,  and  had  worked  him  (  Jones  )  out  and  himself  into  the 
plaintiffs'  confidence,  but  finally  Lawrence  returned  it^  saying  it 
was  "all  right.*' 

Lawrence  prepares  an  exhaustive  statement  of  the  claims  of 
these  plaintiffs  as  the  heirs  of  Kaleaheana,  and  has  it  presented  to 
the  King,  Kamehameha  V.,  who  was  then  in  possession  of  these 
lands  i  it  prayed  the  King  to  allow  them  to  take  possession  of  He- 
lumoa  and  to  divide  the  other  lands  with  them.  Next  comes  the 
power  of  attorney  to  Lawrence,  executed  December  20th,  1867. 
On  March  17th,  1868,  J.  O.  Dominis,  then  sole  administrator  of 
the  estate  of  Princess  Kamamalu,  applied  for  and  received  per- 
mission from  the  Court  to  expend  $1200  of  the  funds  of  the  estate 
in  the  purchase  of  the  interests  of  the  heirs  of  Kaleiheana  in  these 
lands. 

Lawrence  appeared  for  the  heirs  of  Kaleiheana.  The  deeds  by 
Lawrence  were  made  the  next  day,  March  18tb,  1868. 

The  property  in  question  is  estimated  by  Dowsett  and  Pico  as 
worth  the  sum  of  $4,500  to  $4,900,  but  as  the  interest  claimed  by 
the  plaintiffs  in  all  the  lands  except  Helumoa  is  only  a  half  inter- 
est,  it  would  be  fair  to  estimate  the  value  of  the  plaintiff's  inter- 
est at  from  $2,800  to  $3,000. 

The  plaintiffs  no  doubt  set  a  higher  value  on  the  property  as 
being  the  ancestral  domain,  and  on  account  of  the  expense  whicli 
they  have  incurred  in  their  hitherto  unsuccessful  litigation  for 
this  property. 
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I  refer  to  the  value  of  the  property  as  compared  with  the  price 
which  Lawrence  obtained  for  it,  being  only  about  one-third,  not 
that  the  bill  alleges  inadequacy  of  consideration,  but  as  tending 
to  throw  light  on  the  question  whether  these  people  could  have 
intended  to  give  full  authority  to  Lawrence  to  sell  their  interest 
in  this  property  without  limit  as  to  price  for  any  sum  which 
suited  his  views,  and  without  any  reservation  to  themselves  of 
the  right  of  ratifying  the  sale. 

It  is  in  testimony  that  Kaopua  is  quite  hard  of  hearing;  that 
Nahua  was  elderly,  one  of  .the  old-fashioned  retiring  HawaiianSi 
and  Kalama  seems  to  be  possessed  of  more  zeal  than  intelligence. 
Was  it  likely  that  they  would  have  given  this  unconditional 
power  oi  sale  to  Lawrence,  a  comparative  stranger  to  them,  if  they 
had  fully  comprehended  its  import? 

It  is  alleged  in  the  bill  that  they  did  not  understand  it  as  mean- 
ing what  it  expresses  on  its  face.  The  answer  alleges  that  they 
did  so  understand  it  The  testimony  of  the  subscribing  witness, 
Bagsdale,  was  talcen ;  the  other  subscribing  witness,  J.  D.  Halai, 
having  died  since  the  bill  was  filed.  Ragsdale  swears  positively, 
« I  read  the  paper  to  them  so  as  to  impart  the  same  impression  to 
them  that  I  received  from  the  paper  myself,"  and  ^^  that  they  un- 
doubtedly understood  thoroughly  that  the  document  gave  Law- 
rence the  power  to  lease,  sell  or  compromise  the  land,  because 
that  was  the  gist  of  the  whole  matter." 

Such  testimony  by  a  subscribing  witness  is  very  strong  and  re* 
quires  strong  proof  to  gainsay  it.  Bagsdale's  memory  is  some- 
what shaken,  in  my  opinion,  by  the  three  letters  written  by  him. 
Jan.  12th,  1874,  he  writes  to  Wm.  Austin  Mahuia  that  the  paper 
he  witnessed  and  translated  was  a  deed,  and  the  money  mentioned 
was  $800.  Sept.  22d,  he  writes  to  Mr.  Hart  well  that  the  paper  was  a 
power  of  attorney,  and  that  the  parties  were  induced  to  sign  the 
same  t>ecause  Lawrence  said  that  he  could  make  it  profitable  for 
them,  and  that  he  could  get  at  least  $1,600  or  $1,800  for  the  lands. 
Oct.  1st,  he  writes  to  Mr.  Stanley,  that  his  memory  had  been  very 
much  assisted  by  Mr.  Stanley's  letter, etc. ,  and  that  he  is  positive  that 
the  parties  <<knew  they  were  giving  Lawrence  full  power  to  sell, 
compromise,  lease  or  otherwise,  all  their  rights  and  titles  to  the 
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property  mentioned  in  the  power  of  attorney."  He  adds  that 
aomething  was  said  by  Lawrence  before  the  parties  signed  the 
document,  of  the  petition  to  the  King  and  the  Court  basinesss* 
He  says  also  that  William  Austin  was  oae  of  the  parties  to  the 
power  of  attorney,  which  is  not  the  case. 

In  his  testimony  before  the  Master  he  says,  that  after  witness* 
ing  the  power  of  attorney  '^Lawrence  suggested  that  I  should  add 
on  this  certijQcate."  '<  When  they  signed  the  paper  I  put  on  the 
certificate."  The  witness  did  not  have  the  original  before  him 
when  he  gave  the  testimony  or  he  would  have  seen  that  the  cer* 
tificate  referred  to,  of  his  having  correctly  interpreted  the  doca- 
ment,  was  written  by  Halai,  and  evidently  contemporaneoosdy 
with  the  entire  instrument 

The  loss  of  Halai's  testimony  is  to  be  regretted.  I  regard  Bags- 
dale's  testimony  as  amounting  to  this :  that  he  was  called  over  to 
Lawrence's  office  just  before  Court  time,  and  interpreted  the  doc- 
ument in  the  usual  manner,  the  impression  being  left  on  hisoaind 
that  the  parties  understood  the  same. 

The  power  of  attorney,  though  drafted  by  Halai,  a  Hawaiiaui 
is  in  the  English  language,  a  circumstance  of  slight  importance 
perhaps,  but  it  is  enough  to  rebut  the  presumption  tl^t  they  un- 
derstood it  and  creates  the  necessity  of  showing  knowledge  on  Uie 
part  of  the  plaintiflis  of  its  contents.  * 

The  impression  left  on  the  mind  of  a  Hawaiian  bystander  is 
valuable  as  showing  the  impression  likely  to  be  left  on  the  plain- 
tiffs' minds. 

S.  W.  Mahelona  testifies  that  he  stood  at  the  door  of  the  office 
and  Ragsdale  said  <<  this  paper  is  to  authorize  Lawrence  to  act  for 
you,  to  attend  to  your  lands  for  you,  and  talk  with  the  Alii  about 
the  land  ;  and  if  the  All!  should  wish  to  lease  or  buy  the  land  that 
he  would  come  and  consult  with  them.  I  saw  them  sign  their 
names.  Lawrence  talked  some  in  Hawaiian  himself,  and  he  said 
this  paper  is  for  me  to  attend  to  your  land,  for  me  to  talk  with  the  > 
Chief,  and  if  he  wishes  to  lease  or  buy  I  will  come  and  let  yoa 
know.  After  the  paper  was  signed  I  told  them  if  Lawrence  can 
get  six  or  seven  thousand  dollars  for  your  land  you  had  better 
sell." 

Mahelona  understood  that  the  power  of  attorney  gave  Lawrence 
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the  power  to  negotiate,  but  that  the  parties  reserved  the  right  to 
ratify  any  bargain,  and  were  to  be  consulted  as  to  the  price;  and,  if 
these  were  really  the  representations  made,  the  contract  does  not 
express  the  true  intention  of  the  parties. 

H.  L,  Sheldon  testifies  that  in.  1867  he  occupied  a  desk  in  Law- 
rence's office,  and  frequently  interpreted  between  him  and  these 
claimants  about  the  lands  in  question,  and  after  Lawrence  had 
said  to  him  that  he  was  in  treaty  with  the  King,  through  Gover- 
nor Dominis,  for  a  sale,  he  told  Kalama  of  this,  and  she  replied 
that  they  wanted  to  get  the  land  back,  and  would  not  sell  it. 

If  this  conversation  took  place  after  the  signing  of  the  power  of 
Attorney,  it  shows  what  Kalama  then  understood  Lawrence's 
powers  to  be ;  and  it  is  not  likely  that  Lawrence  would  have  com- 
menced negotiations  to  sell  until  after  he  received  the  power. 
After  Sheldon  learned  that  Lawrence  had  sold  the  lands,  he  told 
Kaopua  and  Kalama  of  it,  and  that  the  money,  $1,200,  was  in  the 
bank  for  them,  and  they  indignantly  declared  they  would  never 
touch  a  dollar  of  it :  and  as  a  matter  of  fact,  they  have  not.  received 
any  of  the  money. 

Mr.  Jones  said  that  when  he  charged  Kaopua  and  the  others 
with  having  authorized  Lawrence  by  power  of  attorney  to  sell 
the  land,  they  denied  it  to  him. 

Mr.  William  Austin  says  that  when  he  (after  having  refused  to 
aign  the  power  of  attorney  on  Sheldon's  request)  told  these  people 
wbat  they  had  done,  in  signing  this  power  of  attorney,  Kalama  said, 
«  Auwe  I "  (alas)  and  that  they  had  not  signed  such  a  paper,  but 
they  gave  Lawrence  a  power  of  attorney  to  act  as  their  attorney. 

I  do  not  regard  the  testimony  of  Registrar  Brown  who  took  their 
acknowledgements  as  conclusive,  for  he  merely  asked  them  if  they 
bad  signed  the  paper,  and  asked  them  no  question  drawing  from 
them  their  understanding  of  the  paper,  nor  did  he  tell  them  what 
its  contents  were. 

I  am  forced  to  the  conclusion  that  the  plaintiffs  believed  that 
they  were  authorizing  Lawrence  to  act  for  them  in  recovering  the 
land,  and  to  negotiate  a  sale  which,  if  the  terms  were  satisfactory, 
they  would  assent  to. 

Why  should  Lawirence  have  mentioned  any  sum  of  money  to 
them  when  by  the  power  he  was  unlimited  as  to  price,  unless  to 
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induce  them  to  sign  tlie  paper,  and  witlioat  which  aUnrement 
they  would  not  have  signed? 

I  see  no  necessity  for  any  power  of  attorney.  The  parties  were 
all  residents  here,  well  known,  easily  accessible  and  not  numerous. 
Their  claims  to  these  lands  weret  notorious. 

It  is  urged  by  the  defendants'  counsel  that  the  plaintiffs  niust 
have  known  of  Lawrence's  authority  to  sell,  because  there  were 
certain  proceedings  in  the  I*robate  Court,  in  the  estate  of  Victoria 
Kamamalu,  in  which  Lawrence  appeared  as  attorney  for  the  heirs 
of  Kaleiheana.     I  do  not  regard  this  as  of  much  force,,  for  no  pub* 
lie  notice  of  this  hearing  was  made  by  ad vertisement  nor  were  tlie 
parties  themselves  present    Lawrence  signed  as  attorney  for  tlie 
heirs  including  W.  Austin,  for  whom  he  had  no  authority  what- 
ever, and  though  the  price  agreed  upon  for  the  lands  was$l,200,the 
sum  of  $200  waj^  retained  on  account  of  W.  Austin's  not  signing' 
the  deeds. 

It  would  seem  that  the  notoriety  of  the  former  suits  against  Her 
Highness  Victoria's  guardian,  and  the  unusual  circumstances  of 
their  having  constituted  an  attorney  in  fact,  though  residents  ia 
this  Kingdom,  ought  to  have  put  the  Administrator,  or  whoever 
represented  the  Princess'  estate,  on  their  inquiry.  It  would  have 
been  an  easy  matter  to  have  ascertained  from  the  parties  them- 
selves  if  they  were  willing  to  sell  at  this  extremely  low  price. 

The  strongest  point  in  the  defense  is  the  order  put  in  evidence; 
it  is  in  these  words : 

Honolulu,  March  2d,  1869. 
Hon.  a.  J.  Lawbence,  Local  Circuit  Judge,  Maui : 

Sir:  Please  pay  to  Kaualua  (w.),  or  order  the  sum  of  Six  Hun- 
dred and  Fifty  Dollars  out  of  the  proceeds  of  sale.of  Helumoa  and 
Kauewai. 

C  Kaopua, 
(Signed,)  )  Kalama, 

$660,  (  Nahua. 

Endobsbmbnt. 

Honolulu,  April  28th,  1869. 
I  have  Five  Hundred  Dollars  in  my  hands  belonging  to  these 
parties  who  signed  the  within  order,  which  I  am  willing  to  pay 
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on  this  order  when  they  will  give  me  a  receipt  in  full  of  all  de- 
mands, and  accept  this  order  for  the  above  amount  subject  to  the 
oonditions  above  specified. 

(Signed,)  And.  J.  Lawrence. 

It  is  a  well  settled  principle  of  law  that  if  a  person,  with  knowl- 
edge of  the  fraud,  acquiesce  in  the  contract  expressly  or  do  any 
act  importing  an  intention  to  stand  by  it,  he  cannot  afterwards 
avoid  it.     Story,  Contracts,  Sec.  497. 

Does  this  transaction  make  out  a  case  of  acquiescence  in  the 
fraud? 

The  date  of  the  order  is  March  2d,  18^9,  more  than  a  year  after 
the  power  of  attorney  was  given  to  Lawrence,  and  undoubtedly 
after  the  parties  had  knowledge  of  Lawrence's  fraud  on  them,  if 
fraud  it  was.  Mr.  Widemann  testifies  that  he  wrote  this  order, 
acting  for  Kaualua,  the  payee,  and  interpreted  it  to  the  parties, 
and  thinks  they  understood  it,  but  did  not  take  any  particular 
pains  to  make  them  understand  i^,  nor  did  he  tell  them  they  would 
lose  their  rights  in  the  lands  if  they  signed  the  order. 

The  witness  states  that  these  parties  had  come  to  his  office  to 
pay  an  amount  of  money  which  they  owed  his  principal,  Mr 
Spencer,  and  he,  ascertaining  that  they  had  t>orrowed  the  money 
for  the  purpose  from  Kaualua,  got  them  to  sign  this  order  that 
she  might  have  some  security;  but  it  appears  that  on  February 
27,  1869,  a  few  days  previous,  these  parties  had  given  a  note  to 
Kaualua  for  this  very  amount  of  $650,  and  had  executed  a  mort- 
gage  in  her  favor  on  the  very  lands  now  in  question  and  on  some 
other  lands  on  Hawaii,  and  their  acknowledgments  to  this  mort- 
gttge  were  taken  the  very  day  this  order  was  signed. 

Though  this  would  be  a  very  strange  transaction  among  intelli- 
gent people,  yet  we  must  remember  the  readiness  with  which  old 
natives  sign  papers,  not  clearly  understanding  their  import.  It 
seems  to  me  that  they  must  have  confused  this  order  with  some 
of  the  other  transactions  that  were  going  on  in  Mr.  Widemann's 
office  at  the  time,  and  did  not  intend  by  this  to  ratify  or  acquiesce 
in  Lawrence's  sale,  for  all  their^other  acts  and  words  clearly  show 
no  such  intention. 

Lawrence's  acceptance  of  the  order,  being  willing  to  pay  the 
sum  of  Five  Hundred  Dollars  on  condition  of  the  parties  giving 
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him  a  receipt  in  full  of  all  demands,  shows  that  he  deemed  thdr 
discharge  of  some  value  to  himself;  but  there  is  no  evidence  thsA 
any  effort  was  made  to  procure  their  discharge  of  Lawrence. 

I  am  aware  that  great  caution  should  be  used  by  Courts  of 
IpSquity  in  exercising  the  power  of  ordering  solemn  instruments 
affecting  real  estate  to  be.  delivered  up  for  cancellation,  and  it  is  a 
matter  of  congratulation  that  the  Courts  of  this  Kingdom  have 
only  twice  in  the  last  ten  years  exercised  this  power. 

In  this  case  I  cannot  avoid  the  conclusion  that  the  power  of 
attorney  was  obtained  by  fraud.  It  must  be  remembered  that 
Lawrence  occupied  towards  these  parties  the  relation  of  attorney 
or  solicitor  to  clients;  and  equity  would  interpose  to  declare  tran« 
pactions  between  them  void  which  between  other  persons  might 
be  held  unobjectionable.  1  Story  Eq.  Jur.  §310.  He  made  use 
of  bis  confidential  relation  to  secure  a  power  of  attorney  utterly 
tt^just  and  inequitable,  for  it  gave  him  the  power  to  sell  their 
lands  for  any  sum  however  insignificant  and  inadequate,  and  was 
in  its  terms  '^irrevocable  until  the  ol^ects  for  which  it  was  given 
shall  be  accomplished  by  him." 

It  would  do  violence  to  my  sense  of  Justice  to  allow  such  a  tran- 
saction to  stand,  for  if  Lawrence  had  not  been  inclined  to  sell,  he 
could  hold  the  real  estate  tied  up  by  this  power  so  long  as  he  lived 
and  thus  deprive  these  parties  of  their  right  of  alienation. 

A  decree  will  be  signed  ordering  the  power  of  attorney  to  Law- 
rence, and  his  conveyances  under  it,  to  be  delivered  up  for  cancel- 
lation. 

Honolulu,  February  26,  1875. 
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*LUKA  (k.)  vs.  POOHINA  (k.) 

Exceptions  to  BuiiiNGS  of  Jubd,  J. 

October  Tebm,  1876. 

Habbis  and  Judd,  JJ. 

In  an  action  to  recover  value  of  necessaries  supplied  to  defendant'i 
wife,  while  she  was  separated  from  him  on  account  of  his  adultery^ 
the  Court  charged  the  Jury :  *'  that  if  they  found  that  the  defend- 
ant's wife  separated  from  him  on  account  of  his  adult^ry^  the  fact 
of  her  living  in  adultery  subsequently  would  be  no  defense  to  the 
action." 

Held,  that  if  the  adultery  of  the  wife  should  be  notorious,  this  Gouri 
would  hereafter  instruct  the  jury  that  the  husband  would  be  free 
from  his  liability,  bnt  there  being  no  evidence  to  show  notoriety 
of  the  wife's  adultery,  or  knowledge  of  that  fact  by  the  plaintifl^ 
the  instruction  given  was  proper. 

Exceptions  overruled. 

Opinion  op  the  Court,  by  Habbis,  J, 

This  action  was  brought  to  recover  the  value  of  necessaries  al- 
leged to  have  been  furnished  to  defendant's  wife  whilst  she  was 
living  apart  from  the  defendant,  her  husband.  It  was  made  to 
appear  at  the  trial,  that  the  defendant's  wife  had  separated  from 
him  on  account  of  his  adultery,  he  taking  his  paramour  into  his 
own  house ;  and  the  .defendant's  counsel  claimed  to  have  put  be- 
fore the  jury  some  evidence  tending  to  show  that  after  the  separ- 
ation, the  wife  had  likewise  committed  adultery,  and  asked  the 
Court  to  instruct  the  jury : 

«  That  if  they  found  that  defendant's  wife  was  Jnatified  in  sep- 
arating from  her  husband,  but  that  she  had  since  committed 
adultery,  they  will  find  for  the  defendant : "  which  instructioa 
was  refused,  but  the  Court  did  instruct  the  jury,  <<  that  if  they 
found  that  the  defendant's  wife  separated  from  him  on  account  o£ 


*Not  hitherto  reported:  see  8  Hawn.,  728. 
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his  adultery,  the  fact  of  her  living  in  adultery  subsequently  would 
be  no  defense  to  the  action." 

If  a  man,  without  any  Justifiable  cause,  turn  his  wife  oat  of 
doors,  he  is  liable  for  any  contracts  which  she  may  make  for  nec- 
essaries suitable  to  her  degree  and  condition.  So  likewise,  if  by 
his  own  misconduct,  be  makes  it  impossible  or  improper  that  she 
should  continue  to  dwell  with  him.  And  the  question  is  when  he 
will  be  discharged  of  that  liability  by  reason  of  the  wife'snoiscon- 
duct  after  the  separation.  Each  case  must  depend  upon  its  own 
particular  circumstances:  as  the  husband  will  continue  liable  for  ne- 
cessarioM  supplied  to  the  wife,  until  the  fact  that  she  has  withdravm 
herself  from  bis  protection  has  become  notorious.  Bright  on  Hus- 
band and  Wife,  Vol.  2.  g  11.  So  when  it  is  notorious  thatshe  has 
rightly  withdrawn,  he  would  continue  to  be  liable  to  third  parties, 
until  it  has  become  notorious,  or  at  least  can  be  brought  home  to 
the  person  furnishing  her  with  necessaries  that  she  is  no  longer 
entitled  to  support  and  protection  from  her  husband. 

The  adulterous  conduct  of  the  wife  with  the  connivance  of  the 
husband,  or  at  least  without  such  a  separation  as  would  make  her 
misconduct  notorious,  would  not,  per  se,  operate  as  a  defense,  and 
protect  the  husband  from  liability.  Schouler  on  Domestic  Rela- 
tions, page  92. 

Norton  V8,  Fcxzanj  1  Bos.  and  Puller,  226.  This  case  is  not 
fully  in  point* 

But  as  a  matter  of  reason  it  would  follow  that  it  is  not 
every  suspicion  of  adultery  that  a  husband  might  raise 
in  a  trial  for  necessaries  furnished  his  wife  that  would 
free  him  from  responsibility.  It  might  be  different  if  she 
was  living  openly  with  a  paramour,  or  her  evil  life  could  be  brought 
home  to  the  plaintiff — though  even  that  position  would  seem  to  be 
denied  in  the  case  of  Needtiam  vs.  Breninerj  1  Iaw  Kep.,  C.  P. 
Cases,  588 — in  which  case  it  was  held  that  though  the  wife 
had  been  found  guilty  of  adultery  in  a  Divorce  Court,  and  the  hus- 
band had  likewise  been  found  guilty,  so  that  no  divorce  was  de- 
creed, the  husband  was  held  liable  for  the  wife's  maintenance. 
Thus  it  is  evident  that  the  instruction  prayed  for  must  necessarily 
have  been  refused ;  and  the  case  of  Needkam  vs.  Bremner^  above 
cited,  fully  sustains  the  instruction  given  in  lieu  of  the  instruction 
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a»ked.    If  the  adulterous  Intercourse  of  the  wife  should  be  noto- 
rious and  known  to  the  tradesmen,  this  Court  would  hereafter  in- 
f 

struct  the  jury  that  the  husband  would  be  free  from  his  liability* 
But  it  would  be  necessary  to  show  not  only  the  adultery,  but  the 
knowledge  of  the  plaintiif,  or  the  notoriety  of  the  wrongful  living, 
so  that  the  committing  of  adultery  would  not  be  the  only  thing  to 
be  proved,  but  the  knowledge  of  the  plaintiff,  or  the  notoriety, 
would  be  the  gist  of  the  proof  which  would  be  required  to  discharge 
the  husband  from  his  liability. 

In  this  case  there  is  no  allegation  that  there  was  any  proof  of- 
fered to  show  what  it  is  above  intimated  would  be  necessary,  and 
if  no  testimony  was  offered  of  that  kind,  it  is  to  be  presumed  that 
none  can  be  offered.  In  fine,  it  is  not  the  act  of  adultery  of  the 
wife  that  will  free  the  husband  from  his  responsibility,  but  the 
living  in  adultery  and  the  notoriety  of  the  life  or  of  the  acts. 

The  exceptions  are  overruled. 

iS^.  B.  Dole  for  plaintiff. 

E.  Preston  and  L.  McCuUy  for  defendant. 

Honolulu,  November  dd,  1876. 
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HON.  BENJAMIN  HALE  AIJSTIN, 
SE(X)ND  ASSOCIATE  JUSTICE  OF  THE  SUPREME  COURT. 

Died,  at  HoijjoLUiiU,  July  5,  1886. 

At  the  opening  of  the  Supreme  Court  on  Tuesday,  July  7,  1885| 
Chief  Justice  Judd  and  Associate  Justice  McCully  being  on  the 
bench,  the  following  proceedings  were  had  : 

After  the  formal  opening  of  the  Court  by  the  Marshal,  His 
Excellency  Pauli  Neumann,  Attorney-General,  arose  and  ad- 
dressed the  Court  as  follows ; 

YouB  HoNOBS:    The  mournful  task  has  been  committed  to  me 

by  the  members  of  the  bar  to  move  the  acceptance  and  entry  oa 
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the  minutes  of  this  Court  of  resolutions  condolatory  upon  the  death 
of  Benjamin  Hale  Austin,  lately  one  of  the  Honorable  Justices  of 
this  Court. 

May  I  say  of  him  that  I  regret  nothing  more  than  the  scanti- 
ness of  time  during  which  I  had  the  pleasure  and  benefit  of 
acquaintance  with  the  deceased  gentleman:  scarcely  two  ycsars — 
a  span  in  a  whole  lifetime— -yet  sufficient  to  have  learned  and 
appreciated  the  many  noble  and  excellent  qualities  which  graced 
this  man.  His  uprightness,  the  conscientiousness  with  which  he| 
regardless  of  physical  ailment,  attended  to  official  duties,  his  fair- 
ness and  impartiaUty,  were  not  his  only  attributes  to  command 
our  respect  and  elicit  our  praise.  No  one  who  knew  him  could 
have  failed  to  admire  the  fortitude  which  he  evinced  during  the 
long  and  terrible  trial  to  which  he  was  subjected  during  the  latter 
part  of  his  life. 

In  no  wise  could  nobility  of  mind  and  true  Christian  spirit 
become  more  conspicuous  than  in  this  good  man's  behavior  to  his 
family,  his  friends,  and  all  others  who  came  in  contact  with  him; 
than  in  his  unselfishness,  in  his  urbanity,  and  in  the  exeroplaiy 
patience  with  which  he  bore  his  sufferings,  j^hil  tarn  acerbum 
eat  in  quo  non  aequus  animus  solatium  inveniat.  There  is  no  suf- 
fering so  hard  but  in  it  the  patient  mind  may  find  some  com* 
fort  One  of  the  salient  virtues  of  our  departed  friend  was,  that 
eveA  intense  suffering  never  could  deflect  his  ways  from  a  con- 
scientious performance  of  duty,  nor  prevent  him  from  maintain- 
ing a  cheerful  spirit  and  a  lovable  patience,  which  proved  to  be  a 
consolation  to  his  sympathizing  relatives  and  friends.  If  there  is 
a  hereafter;  if  there  exists  an  immortal  part  in  man— and  I  do  not 
doubt  it — then  truly  to  this  good,  faithful  and  suffering  man, 
M Death  is  the  crown  of  life." 

For  him  survives  the  mem(M'y  of  his  unblemished  character  as 
man  and  judge,  the  memory  of  his  considerateness  to  all  who 
surrounded  him  during  the  many  days  and  nights  of  suffering 
which  it  was  his  hard  lot  to  pass;  the  memory  of  the  faithfulnea 
with  which  he  performed  his  tasks  in  life. 

To  his  worth  we  pay  this  tribute,  perhaps  ephemeral,  bound  in 
the  weak  tissue  of  this  perishable  scroll,  but  I  may  say  for  t-hose 
in  whose  name  it  is  presented,  that  it  is  not,  as  often  occurs,  an 
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empty  phrasing  fitted  for  the  occasion,  bat  that  it  emanates  from 
that  sincere  respect  which  follows  the  thorough  appreciation  of 
virtue  and  merit.     I  shall  now,  by  leave  of  Your  Honors,  read  the 

BESoiiUTioNB  Presented  by  the  Bar  of  Honoi.ulu. 

Whereas,  God  in  His  wise  providence  has  removed  the 
Honorable  Benjamin  Hale  Austin,  Second  Associate  Justice  of  the 
Supreme  Court,  by  death,  be  it 

Resolvedj  That  while  we  bow  in  submissive  resignation  to  the 
loss  which  we  have  suffered  in  the  removal  by  death  of  Judge 
Austin  from  his  official  duties  as  a  Justice  of  the  Supreme  Court, 
we  hereby  record  our  appreciation  of  his  unfailing  courtesy,  and 
his  cheerful  and  faithful  attention  to  the  responsible  duties  of  his 
position,  even  while  afflicted  with  severe  and  painful  bodily  illness: 

That  we  hereby  express  to  the  family  of  the  deceased  our 
sincere  condolence  and  our  sympathy  with  them  in  their  bereave- 
ment: 

That  the  Bar  wear  crape  on  the  left  arm  for  thirty  days  in 
respect  of  the  deceased  : 

That  this  resolution  be  recorded  upon  the  minutes  of  the  Supreme 
Court,  and  that  copies  be  forwarded  to  the  widow  and  brothers  of 
the  deceased. 

Mr.  A.  S.  HartweijIj  said :  Your  Honors,  I  rise  to  second  the 
motion  of  His  Excellency  the  Attorney-General.  The  event  that 
has  brought  us  together  is  still  so  fresh  in  my  mind  that  I  do  not 
trust  myself  to  utter  extemporaneously  the  few  words  that  I 
would  say. 

Our  friend  Austin's  long  and  weary  struggle  with  life 
is  over.  How  bravely,  how  patiently  and  uncomplainingly^ 
how  evenly,  he  bore  it!  During  the  nine  years  that  I  have  known 
him,  I  never  heard  a  murmur  escape  his  lips,  although  during  all 
that  time  he  must  have  suffered  constant  bodily  discomfort.  How 
little  we,  who  have  prided  ourselves  on  our  strength,  can  know 
of  the  anguish  of  mind  with  which  he  found  himself  debarred 
from  bodily  activities.  Not  one  in  ten  thousand  would  have  taken 
bis  lot  so  sweetly,  would  have  retained  and  kept  in  full  exercise 
and  control  his  intellectual  faculties  to  the  last  as  finely  as  did 
Judge  Austin.    It  was  a  superb  thing  to  do.    His  example  may 
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veil  teach  us  to  <<  learn  how  divine  a  thing  it  is  to  suffer  and  be 
strong." 

Judge  Austin's  mental  traits  were  those  of  a  careful  and  patient 
thinker.  He  brought  to  the  Bench  a  mind  prepared  by  many 
years  of  training  at  the  law  in  his  native  State  of  New  York;  a 
firmnesd  not  carried  to  the  extreme  of  obstinacy;  integrity  unal- 
loyed by  self-righteousness;  a  desire  to  be  impartial;  a  sincerity 
and  singleness  of  purpose  which  could  not  be  doubted. 

The  best  of  human  Judgment  is  frail  and  liable  to  error,  but  no 
one  can  say  that  any  Judicial  ruling  of  our  deceased  friend  was 
clouded  or  distorted  by  self-interest,  by  passion,  pr^udice  or 
conceit. 

His  last  words,  of  which  I  have  beard — spoken  to  her  in  the 
presence  of  whose  grief  we  must  fain  be  silent — were  characteris- 
tic of  the  man:  <<It  is  all  right!"  When  our  time  shall  come, 
may  we  too  be  able  to  say,   <<  It  is  all  right." 

Messrs.  J.  W.  Kalua  and  M.  Thompson  made  some  appro- 
priate  remarks — the  former  in  the  Hawaiian  language — ^and  As- 
BOCXATE  Justice  McCully  addressed  the  bar  as  follows : 

Gentlemen  of  the  Bar:  I  heard  of  the  appointment  of  Judge 
Au8tin  to  the  Bench  while  absent  at  the  November  Term  in  Wai* 
mea,  Hawaii.  It  was  somewhat  of  a  surprise  to  me,  but  I  heard 
it  with  great  pleasure.  We  had  been  friends — I  may  say  inti- 
mate friends — since  we  met  at  his  first  visit  here.  I  felt  that  he 
had  both  disadvantages  and  advantages  for  his  office.  It  was  a 
disadvantage,  in  regard  to  much  business,  that  he  was  a  stranger 
in  the  country,  unacquaint^  with  what  had  been  done  in  our 
Courts,  with  the  history  of  our  land  titles,  and  altogether  unac- 
quainted with  the  Hawaiian  language.  Another  disadvantage 
was  that  of  infirmity  of  body  which  would,  to  an  extent,  hinder 
him  from  traveling,  and  even  make  it  a  difficult  matter  to  go 
from  room  to  room. 

On  the  other  hand,  he  was  a  lawyer  of  long  experience  in  the 
Courts  of  New  York,  a  State  from  which,  as  well  as  from  New 
England,  we  draw  much  of  our  Jurisprudence;  and  against  all 
difficulties,  he  had  that  heroic  undiscouragement,  that  perpetual 
and  invincible  cheerfulness  of  which  you  all  speak,  which  was  his 
most  impressive  characteristic.     As  to  his  going  on  circuits,  it 
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was  his  wish,  and  it  seemed  to  us  that  he  should  go  on  a  fair 
proportion.  It  would  not  do  to  assume  at  the  outset  of  taking 
office  that  he  was  Incapable  of  discharging  an  important,  though 
often  laborious,  portion  of  its  duties. 

With  what  enlivening  cheerfulness — we  may  say  hilarity — he 
supported  himself  on  these  Journeys  you  aU  are  witness.  He 
never  posed  as  a  sudSerer;  he  never  rndde  an  exhibition  of  his 
patience  and  fortitude.  His  cheeriness  drew  all  men  of  every 
degree  whom  he  met  towards  him  to  give  him  all  aid,  and  con- 
aider  that  it  was  their  pleasure  to  serve  him. 

His  worlc  in  this  Court  was  done  in  about  three  and  a  half 
years.  Of  the  quality  of  that  work,  it  will  be  less  becoming  for 
me  to  speak,  and  as  for  the  rest,  my  relations  with  him  and  with 
his  family  were  of  such  intimate,  personal  friendship,  that  I  should 
obtrude  too  much  of  my  own  feelings  were  I  to  speak  at  largo. 

We  are  all  at  one  on  this  occasion;  we  are  sincere  in  our  admira. 
tion  and  our  most  loving  remembrance. 

The  Chief  Justios  closed  the  proceedings  with  the  following 
remarks : 

Brethren  :  On  the  7th  of  November,  1 881, 1  had  the  pleasure 
of  handing  His  Majesty's  commission  to  Mr.  Austin  and  of  wel- 
coming him  to  the  bench  of  the  Supreme  Court,  in  which  there 
was  a  vacancy,  on  the  advancement  of  Mr.  Justice  McCully  to  the 
position  of  First  Associate  Justice. 

That  he  performed  the  responsible  duties  of  this  high  office 
with  impartiality,  ability  and  absolute  integrity  is  true.  The 
infirmity  which  burdened  and  imprisoned  his  body  during  these 
years— of  which  we  all  speak  with  unpremeditated  coincidence 
by  language — shut  him  out  from  participating  in  many  of  the 
activities  of  life.  But  to  a  Judge  this  seclusion  was,  in  one  sense, 
an  advantage,  for  he  thus  had  more  opportunity  for  undisturbed 
reflection  and  deliberate  Judgment. 

Judge  Austin's  temperament  was  by  nature  remarkably  cheerfuly 
sunny  and  charitable.  Few,  I  may  say  none  of  us,  could  have 
borne  the  disability  which  he  suffered  with  the  fortitude  and 
uncomplaining  submission  that  he  did.  What  an  example  of 
patience  he  has  left  to  this  communityl  No  murmur  nor  expres- 
sion of  dissatisfaction  even,  ever  ebcaped  his  lips.    His  strong 
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and  sonorous  voice  indicated  an  ever  cheerful  and  buoyant  heaii 
During  the  three  years  and  a  half  since  Judge  Austin's  eleva- 
tion to  the  bench  he  shrank  from  no  duty,  and  was  always  ready 
to  bear  his  proportion  of  the  work  of  preparing  opinione.  To 
patient  research  into  precedent  and  authority  he  was  peculiarly 
fitted.  For,  trained  as  he  was  at  the  bar  of  Erie  county*  New 
York  State,  amid  the  close  competition  of  the  lawyers  of  the 
Empire  State,  he  brought  to  our  aid  Just  what  was  needed,  a 
disciplined  and  discriminating  mind,  well  grounded  in  the  * 
principles  of  the  common  law.  When  he  had  gone  through  a 
case  and  reviewed  the  authorities  we  felt  assured  that  nothing 
was  left  unnoticed. 

His  intellectual  conscientiousness  made  it  impossible  for  him  to 

adhere  to  a  position  which  reflection  convinced  him  was  unsound. 

I 

But  when  Judgment  and  conscience  coincided,  he  was  like  a  rock  ^ 

of  adamant.  Such,  a  Judge  should  ever  be.  His  written  opinions  ^ 
show  these  characteristics.  His  share  of  the  more  irksome  part 
of  the  Judicial  service — ^the  holding  of  terms  of  the  Circuit  Court 
— he  was  always  ready  to  bear.  The  assignments  made  at  the 
beginning  of  this  year  gave  him  the  last  (April)  term  of  this 
Court,  and  next  month  he  was  to  attend  at  Kauai.  He  was 
hopeful  to  the  last,  and  within  a  few  days  of  his  decease  he 
expressed  to  me  the  hope  of  being  able  to  accomplish  his  duty. 

But  his  life's  work  is  done!  This  vacant  chair — the  solemn 
services  of  yesterday — all  testify  to  this.    His  fettered  spirit  is  ! 

released.     We  have  only  his  work  and  his  memory  left. 

The  resolutions  you  have  presented,  the  touching  remarks  of 
the  brethren  of  the  bar,  meet  with  the  cordial  sympathy  of  the 
Court,  and  will  be  fuU  of  consolation  to  the  family  and  friends  of 
the  deceased. 

The  Clerk  will  enter  the  resolutions  on  the  records  of  the  Court 
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SIGNED  BY 

HIS   MAJESTY   KALAKAUA. 

JULY  6,  AND  PROMULGATED  JULY  7,  1887, 

Whebeas^i  the  Constitution  of  this  Kingdom  heretofore  in  force 
contains  many  provisions  subversive  of  civil  rights  and  incompat- 
ible with  enlightened  Constitutional  Gk>vemment: 

And  Whereas,  it  has  become  imperative  in  order  to  restore 
order  and  tranquility  and  the  confidence  necessary  to  a  further 
maintenance  of  the  present  Qovernment  that  a  new  Constitution 
should  be  at  once  promulgated: 

Now  Thebefobe,  ly  Kalakaua,  King  of  the  Hawaiian  Islands, 
in  my  capacity  as  Sovereign  of  this  Kingdom,  and  as  the  represent- 
ative of  the  people  hereunto  by  them  duly  authorized  and  em- 
powered, do  annul  and  abrogate  the  Constitution  promulgated  by 
Kamehameha  the  Fifth,  on  the  20th  day  of  August,  A.  D.,  1864| 
and  do  proclaim  and  promulgate  this  Constitution, 


Abticle  1.  Qod  hath  endowed  all  men  with  certain  inalien- 
able  eights,  among  which  are  life,  liberty,  and  the  right  of  acquir- 
ing, possessing,  and  protecting  property,  and  of  pursuing  [and 
obtaining  safety  and  happiness. 

Abticle  2.    All  men  are  free  to  worship  God  according  to  the 
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dictates  of  their  own  consciences ;  but  this  sacred  prf  vflege  hereby 
secured,  shall  not  be  so  construed  as  to  justify  acts  of  licentious- 
ness, or  practices  inconsistent  with  the  peace  or  safety  of  the  King* 
dom. 

Abtiglb  3.  All  men  may  freely  speak,  write,  and  publish 
their  sentiments  on  all  subjects,  being  responsible  for  the  abase  of 
that  right,  and  no  law  shall  be  enacted  to  restrain  the  liberty  of 
speech,,  or  of  the  press. 

AbticTjE  4.  All  men  shall  have  the  right,  in  an  orderly  and 
peaceable  manner,  to  assemble,  without  arms,  to  consult  upon  the 
common  good,  and  to  petition  the  King  or  Legislature  for  redress 
of  grievances. 

ABTiciiB  5.  The  privilege  of  the  writ  of  JETabeas  Corpus  be- 
longs to  all  men,  and  shall  not  be  suspended,  unless  by  the  King, 
when  in  cases  of  rebellion  or  invasion,  the  public  safety  shall  re- 
quire its  suspension. 

Abticlb  6.  No  person  shall  be  subject  to  punishment  for  any 
offense,  except  on  due  and  legal  conviction  thereof,  in  a  Court 
having  Jurisdiction  of  the  case. 

ABTiciiE  7.  No  person  shall  be  held  to  answer  for  any  crime 
or  offense,  (except  in  cases  of  impeachment,  or  for  offenses  within 
the  Jurisdiction  of  a  Police  or  District  Justice,  or  in  summary  pro- 
ceedings for  contempt),  unless  upon  indictment,  fully  and  plainly 
describing  such  crime  or  offense,  and  he  shall  have  the  right  to 
meet  the  witnesses  who  are  produced  against  him  face  to  face  ;.to 
produce  witnesses  and  proofs  in  his  own  favor ;  and  by  him^^lf  or 
Ij^is  counsel,  at  his  election,  to  examine  the  witnesses  produced  by 
himself,  and  cross-examine  those  produced  against  him,  and  to  be 
fully  heard  in  his  own  defence.  In  all  cases  in  which  the  right  of 
trial  by  Jury  has  been  heretofore  used,  it  shall  be  held  inviolable 
forever,  except  in  actions  of  debt  or  assumpsit  in  which  the  amount 
claimed  is  less  than  Fifty  Dollars. 

Abtiolb  8.  No  person  shall  be  required  to  answer  again  for  an 
offense,  of  which  he  has  been  duly  convicted,  or  of  which  he  has 
been  duly  acquitted. 

Abtiolx  9.    No  person  shall  be  compelled,  in  any  criminal  case, 
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to  be  a  witness  against  himself ;  nor  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law. 

ABTiciiB  10.  No  person  shall  sit  as  a  Judge  or  juror,  in  any  case 
in  which  his  relative,  by  affinity,  or  by  consanguinity  within  the 
third  degree,  is  interested,  either  as  plaintiff  or  defendant,  or  in 
the  issue  of  which  the  said  Judge  or  Juror,  may  have,  either  di- 
rectly or  through  such  relative,  any  pecuniary  interest. 

Abticlb  11.  Involuntary  servitude,  except  for  crime,  is  for- 
ever prohibited  in  this  Kingdom.  Whenever  a  slave  shall  enter 
Hawaiian  Territory,  he  shall  be  free. 

Article  12.  Every  person  has  the  right  to  be  secure  frcm  all 
unreasonable  searches  and  seizures  of  his  person,  his  house,  his 
papers,  and  effects ;  and  no  warranto  shall  issue,  except  on  prob- 
able cause,  supported  by  oath  or  affirmation,  and  describing  the 
place  to  be  searched,  and  the  persons  or  things  to  be  seized. 

Abticle  13.  The  Government  is  conducted  for  the  common 
good,  and  not  for  the  profit,  honor,  or  private  interest  of  any  one 
man,  family,  or  class  of  men. 

Article  14.  Each  member  of  society  has  a  right  to  be  pro- 
tected in  the  er\joyment  of  his  life,  liberty  and  property,  according 
to  law ;  and,  therefore,  he  shall  be  obliged  to  contribute  his  pro- 
portional share  to  the  expense  of  this  protection,  and  to  give  his 
personal  services,  or  an  equivalent  when  necessary.  Private  prop- 
erty may  be  taken  for  public  use  but  only  upon  due  process  of  law 
and  Just  compensation. 

Article  15.  No  subsidy,  duty,  or  tax,  of  any  description,  shall 
be  established  or  levied  without  the  consent  of  the  Legislature  i 
nor  shall  any  money  be  drawn  from  the  Public  Treasury  without 
such  consent,  except  when  between  the  sessions  of  the  Legislature, 
the  emergencies  of  war,  invasion,  rebellion,  pestilence,  or  other 
public  disaster  shall  arise,  and  then  not  without  the  concurrence 
of  all  the  Cabinet,  and  of  a  m^jority  of  the  whole  Privy  Council ; 
and  the  Minister  of  Finance  shallrender  a  detailed  account  of  such 
expenditure  to  the  Legislature. 

Article  16.    No  retrospective  laws  shall  ever  be  enacted. 

Article  17.    The  Military  shall  always  be  subject  to  the  laws 
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of  the  land ;  and  no  soldier  shall,  in  time  of  peacOp  he  quartered  in 
any  house  without  the  consent  of  the  owner ;  nor  in  time  of  war, 
but  in  a  manner  to  be  prescribed  by  the  Legislature. 

Abticlb  18.  Every  Elector  shall  be  privileged  from  arrest  on 
election  days,  during  his  attendance  at  election,  and  in  going  to 
and  returning  therefrom,  except  in  case  of  treason,  felony,  or 
breach  of  the  peace. 

Abticle  19.  No  Elector  shall  be  so  obliged  to  perform  militaiy 
duty,  on  the  day  of  election,  as  to  prevent  his  voting ;  except  in 
time  of  war,  or  public  danger. 

Article  20.  The  Supreme  Power  of  the  Kingdom  in  its  exer- 
cise, is  divided  into  the  Executive,  Legislative,  and  Judicial; 
these  shall  always  be  preserved  distinct,  and  no  Executive  or  Ju- 
dicial officer,  or  any  contractor,  or  employee  of  the  Qovernment,  or 
any  person  in  the  receipt  of  salary  or  emolument  from  the  Govern- 
ment, shall  be  eligible  to  election  to  the  Legislature  of  the  Ha- 
waiian Kingdom,  or  to  hold  the  position  of  an  elective  member  of 
the  same.  And  no  member  of  the  Legislature  shall,  during  Uie 
time  for  which  he  is  elected,  be  appointed  to  any  civil  office  under 
the  Gk)vernment,  except  that  of  a  member  of  the  Cabinet. 

Article  21.  The  Qovernment  of  this  Kingdom  is  that  of  a 
Constitutional  Monarchy,  under  His  Majesty  Kalakaua,  His  Heirs 
and  Successors. 

Article  22.  The  Crown  is  hereby  permanently  confirmed  to 
His  Majesty  Kalakaua,  and  to  the  Heirs  of  His  body  lawfully  be. 
gotten,  and  to  their  lawful  Descendants  in  a  direct  line ;  failing 
whom,  the  Crown  shall  descend  to  Her  Boyal  Highness  the  Prin- 
cess Liliuokalani,  and  the  heirs  of  her  body,  lawfully  begotten,  and 
their  lawful  descendants  in  a  direct  line.  The  Succession  shall  be 
to  the  senior  male  child,  and  to  the  heirs  of  his  body }  failing  a 
male  child,  the  succession  shall  be  to  the  senior  female  child,  and 
to  the  heirs  of  her  body.  In  case  there  is  no  heir  as  above  pro- 
vided, the  successor  shall  be  the  person  whom  the  Sovereign  shall 
appoint  with  the  consent  of  the  Nobles,  and  publicly  proclaim  dur- 
ing the  Sovereign's  life ;  but  should  there  be  no  such  appointment 
and  proclamation,  and  the  Throne  should  become  vacant,  then  the 
Cabinet,  immediately  after  the  occurring  of  such  vacancy,  shall 
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caase  a  meeting  of  the  Legislature,  who  shall  elect  by  ballot  some 
native  Alii  of  the  Kingdom  as  Successor  to  the  Throne ;  and  the 
Successor  so  elected  shall  become  a  new  Stirps  for  a  Boyal  Eamily ; 
and  the  succession  from  the  Sovereign  thus  elected,  shall  be  reg- 
ulated by  the  same  law.  as  the  present  Boyal  Family  of  Hawaii. 

Article  23.  It  shall  not  be  lawful  for  any  member  of  the 
Boyal  Family  of  Hawaii  who  may  by  Law  succeed  to  the  Throne, 
to  contract  Marriage  without  the'  consent  of  the.  Beigning  Sever- 
eign.  Every  Marriage  so  contracted  shall  be  void,  and  the  person 
80  contracting  a  Marriage,  may,  by  the  proclamation  of  the  Beign- ' 
ing  Sovereign,  be  declared  to  have  forfeited  His  or  Her  right  to 
the  Throne,  and  after  such  proclamation,  the  Bight  of  Succession 
shall  vest  in  the  next  Heir  as  though  such  offender  were  dead. 

Article  24.  His  Ms^esty  Elalakaua,  will,  and  his  Successors 
shall  take  the  following  oath  :  I  solemnly  swear  in  the  presence 
of  Almighty  God,  to  maintain  the  Constitution  of  the  Kingdom 
whole  and  inviolate,  and  to  govern  in  conformity  therewith. 

Abtigle  26.  No  person  shall  ever  sit  upon  the  Throne,  who 
has  been  convicted  of  any  infamous  crime,  or  who  is  insane,  or  an 
idiot 

Atticus  26.  The  King  is  the  Commander-in-Chief  of  the  Army 
and  Navy,  and  of  all  other  Military  Forces  of  the  Kingdom,  by  sea 
and  land.  But  he  shall  never  proclaim  war  without  the  consent 
of  the  Legislature ;  and  no  military  or  naval  force  shall  be  organ- 
ized except  by  the  authority  of  the  Legislature. 

Article  27.  The  King,  by  and  with  the  advice  of  His  Privy 
Council,  and  with  the  consent  of  the  Cabinet,  has  the  power  to 
grant  reprieves  and  pardons,  after  conviction,  for  all  offenses,  ex- 
cept in  case  of  impeachment. 

ARTiciiE  28.  The  King  convenes  the  Legislature  at  the  seat  of 
€(overnment,  or  at  a  different  place,  if  that  should  become  insecure 
from  an  enemy  or  any  dangerous  disorder,  and  prorogues  the  same; 
and  in  any  great  emergency  he  may,  with  the  advice  of  the  Privy 
Council,  convene  the  Legislature  in  extraordinary  Session. 

Article  29.  The  King  has  the  power  to  make  Treaties. 
Treaties  involving  changes  in  the  Tariff  or  in  any  law  of  the  King- 
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dom,  shall  be  referred  for  approval  to  theLeigislatare.  The  King 
appoints  Public  Ministers,  who  shall  be  commissioned,  accredited, 
and  instructed  agreeably  to  the  usage  and  law  of  nations. 

Abticle  80.  It  js  the  King's  Prerogative  to  receive  and  ac- 
knowledge Public  Ministers ;  to  inform  the  Legislature  by  Boyal 
Message,  from  time  to  time,  of  the  state  of  the  Kingdom  ;  and  to 
recommend  to  its  consideration  such  measures  as  he  shall  Judge 
necessary  and  expedient. 

ABTiciiE  81.  The  person  of  the  King  is  inviolable  and  sacred. 
His  Ministers  are  responsible.  To  the  King  an{l  the  Cabinet  be- 
longs the  Executive  power.  All  laws  that  have  passed  the  Leg- 
islature, shall  require  His  Majesty's  signature  in  order  to  their 
validity,  except  as  provided  in  Article  48. 

Article  82.  Whenever,  upon  the  decease  of  the  Reigning 
Sovereign,  the  Heir  shall  be  less  than  eighteen  years  of  age,  the 
Boyal  Power  shall  be  exercised  by  a  Regent  or  Council  of  Regency, 
as  hereinafter  provided. 

Abticle  88.  It  shall  be  lawful  for  the  King  at  anytime  when 
he  may  be  about  to  absent  himself  from  the  Kingdom,  to  appoint 
a  Regent  or  Council  of  Regency,  who  shall  administer  the  €k)vem- 
ment  in  His  name ;  and  likewise  the  King  may,  by  His  last  Will 
and  Testament,  apppoint  a  regent  or  Council  of  Regency  to  admin- 
ister the  Government  during  the  minority  of  any  Heir  to  the 
Throne ;  and  should  a  Sovereign  decease,  leaving  a  minor  Heir, 
and  having  made  no  last  Will  and  Testament,  the  Cabinet  at  the 
time  of  such  decease  shall  be  a  Council  of  Regency,  until  the  Leg- 
islature, which  shall  be  called  immediately,  be  assembled  and  the 
Legislature  iiAmediately  that  it  is  assembled  shall  proceed  to  choose 
by  ballot,  a  Regent  or  Council  of  Regency^  who  shall  administer 
the  Government  in  the  name  of  the  King,  and  exercise  all  the 
powers  which  are  constitutionally  vested  in  the  King,  antil  such 
heir  shall  have  attained  the  age  of  eighteen  years,  which  age  Ib 
declared  to  be  the  legal  majority  of  such  Sovereign. 

Article  84.    The  King  is  Sovereign  of  all  the  Chiefs  and  of 
all  the  people. 

Article  85.     All  Titles  of  Honor,  Orders,  and  other  distino- 
tionsy  emanate  from  the  King. 
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Abtici/E  86.  The  King  coins  money  and  regulates  the  cur- 
rency, by  law. 

Abticle  37.  The  King,  in  case  of  invasion  or  rebellion,  can 
place  the  whole  EJngdom,  or  any  part  of  it,  under  martial  law. 

Ai^TiciiE  38.  The  National  Ensign  shall  not  be  changed,  ex- 
cept by  Act  of  the  Legislature. 

Abticle  39.  The  King  cannot  be  sued  or  held  to  account  in 
any  Court  or  tribunal  of  the  Kingdom. 

Article  40.  There  shall  continue  to  be  a  Council  of  State,  for 
advising  the  King  in  all  matters  for  the  good  of  the  State,  wherein 
He  may  require  its  advice,  which  Council  shall  be  called  the  King's 
Privy  Council  of  State,  and  the  members  thereof  shall  be  appointed 
by  the  King,  to  hold  office  during  His  Mtyesty's  pleasure,  and 
which  Council  shall  have  and  exercise  only  such  powers  as  are 
given  to  it  by  the  Constitution. 

Article  41.  The  Cabinet  shall  consist  of  the  Minister  of  For- 
eign Affairs,  the  Minister  of  the  Interior,  the  Minister  of  Finance, 
and  the  Attorney-General,  and  they  shall  be  His  Majesty's  special 
advisers  in  the  executive  affairs  of  the  Kingdom ;  and  they  shall 
be  ex  officio  members  of  His  Majesty's  Privy  Council  of  State. 
They  shall  be  appointed  and  commissioned  by  the  King  and  shall 
be  removed  by  him,  only  upon  a  vote  of  want  of  confidence 
passed  by  a  majority  oi  all  the  elective  members  of  the  Legisla- 
ture, or  upon  conviction  of  felony,  and  shall  be  subject  to  impeach- 
ment. No  act  of  the  King  shall  have  any  effect  unless  it  be  coun- 
tersigned by  a  member  of  the  Cabinet,  who  by  that  signature 
makes  himself  responsible. 

Article  42.  Each  member  of  the  Cabinet  shall  keep  an  office 
at  the  seat  of  Government,  and  shall  be  accountable  for  the  con- 
duct of  his  deputies  and  clerks.  The  Cabinet  hold  seats  ex  officio^ 
in  the  Legislature,  with  the  right  to  vote,  except  on  a  question  of 
want  of  confidence  in  them.. 

Article  48.  The  Minister  of  Finance  shall  present  to  the  Leg- 
islature in  the  name  of  the  Gk>vernment,  on  the  first  day  of  each 
Biennial  Session,  the  Financial  Budget,  in  the  Hawaiian  and  Eng- 
lish languages. 
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ABTioiiB  44.  The  Legislative  power  of  the  Kingdom  is  vested 
in  the  King  and  the  Legislature,  which  shall  consist  of  the  Nobles 
and  Representatives  sitting  together. 

AfiTiciiE  45.  The  Legislative  Body  shall  be  styled  tkie  Legis- 
lature of  the  Hawaiian  Kingdom,  and  shall  assemble,  bieDnially, 
in  the  month  of  May.  The  first  regular  Session  shall  be  held  in 
the  year  of  our  Lord  Eighteen  Hundred  and  Eighty-eight. 

Abticls  46.  Every  member  of  the  Legislature  shall  take  the 
following  oath :  I  solemnly  swear,  in  the  presence  of  Almighty 
God,  that  I  will  faithfully  support  the  Constitution  of  the  Hawai- 
ian Kingdom,  and  conscientiously  and  impartially  discharge  my 
duties  as  a  member  of  the  Legislature. 

ABTiciiE  47.  The  Legislature  has  full  power  and  authority  to 
amend  the  Ck)nstitution  as  hereinafter  provided }  and  from  time  to 
time  to  make  all  manner  of  wholesome  laws,  not  repugnant  to  the 
Ck>n8titution. 

Article  48.  Every  Bill  which  shall  have  passed  the  Legisla- 
ture, shall,  before  it  becomes  law,  be  presented  to  the  King.  If 
he  approve  he  shall  sign  it  and  it  shall  thereby  become  a  law,  but, 
if  not,  he  shall  return  it,  with  his  objections,  to  the  Legislature, 
which  shall  enter  the  objections  at  large  on  their  journal  and  pro- 
ceed to  re-consider  it.  If  after  such  re-consideration  it  shall  be 
approved  by  a  two-thirds  vote  of  all  the  elective  members  of  the 
Legislature  it  shall  become  a  law.  In  all  such  cases  the  votes 
shall  be  determined  by  yeas  ^and  nays,  and  the  names  of  the  per- 
sons voting  for  and  against  the  Bill  shall  be  entered  on  the  Journal 
of  the  Legislature.  If  any  Bill  shall  not  be  returned  by  the  King 
within  ten  days  (Sundays  excepted)  after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  be  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  Legislature  by  their  adjournment  prevent  its 
return,  in  which  case  it  shall  not  be  a  law. 

ABTiciiE  49.  The  Legislature  shaU  be  tiie  Judge  of  the  quail- 
fications  of  its  own  members,  except  as  naay  hereafter  be  provided 
by  law,  and  a  migority  shall  constitute  a  quorum  to  do  business; 
but  a  smaller  number  may  a4lourn  from  day  to  day,  and  compel 
the  attendance  of  absent  members,,  in  such  numner  and  under  soch 
penalties  as  the  Legislature  may  provide. 
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Abticle  50*^  Tl^e  Legislature  shall  choose  its  own  officers  and 
determine  the  Rules  of  its  own  proceedings. 

Abticls  51.  The  Legislature  shall  have  authority  to  punish 
by  imprisonment,  not  exceeding  thirty  days,  every  person,  not  a 
member,  who  shall  be  guilty  of  disrespect  to  the  Legislature  by 
any  disorderly  or  contemptuous  behavior  in  its  presence ;  or  who, 
during  the  time  of  its  sitting,  shaU  publish  any  false  report  of  its 
proceedings,  or  insulting  comments  upon  the  same  ;  or  who  shall 
threaten  harm  to  the  body  or  estate  of  any  of  Its  members  for  any- 
thing said  or  done  in  the  Legislature ;  or  who  shall  assault  any  of 
them  therefor,  or  who  shall  assault  or  arrest  any  witness,  or  other 
person  ordered  to  attend  the  Legislature,  on  his  way  going  or 
returning ;  or  who  shall  rescue  any  person  arrested  by  order  of 
the  Legislature. 

Article  62.  The  Legi^ature  may  punish  its  own  members  for 
disorderly  behavior. 

AuTiCLB  53.  Tne  Legislature  shall  keep  a  Journal  of  its  pro- 
ceedings ;  and  the  yeas  and  nays  of  the  members,  on'any  question, 
«hall,  at  the  desire  of  one-ilfth  of  those  present,  be  entered  on  the 
Journal. 

Abticlb  54.  The  Members  of  the  Legislature  shall,  in  all  cases, 
except  treason,  felony,  or  breach  of  the  peace,  be  privileged  from 
Arrest  during  their  attendance  at  the  Sessions  of  the  Legislature, 
and  in  going  to  and  returning  from  the  same;  provided  such  priv- 
ilege as  to  going  and  returning  shall  not  cover  a  period  of  over 
twenty  days ;  and  they  shall  not  be  held  to  answer  for  any  speech 
or  debate  made  m  the  Legislature,  in  any  Court  or  place  whatso- 
ever. 

Abticlb  55.  The  Bepresentatives  shall  receive  for  their  ser- 
vices a  compensation  to  be  determined  by  law,  and  paid  out  of  the 
Public  Treasury,  but  no  increase  of  compensation  shall  take  effect 
during  the  biennial  term  in  which  it  shall  have  been  made ;  and 
no  law  shall  be  passed  increasing  the  compensation  of  Bepresenta- 
tives beyond  the  sum  of  two  hundred  and  fifty  dollars  each  for 
each  biennial  term. 

Abticlb  56.  A  Noble  shall  be  a  subject  of  the  Kingdom,  who 
shall  have  attained  the  age  of  twenty-five  years  and  resided  in  the 
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Kingdom  three  years,  and  shall  be  the  owner  of  taxable  property 
in  Ihis  Kingdom  of  the  value  of  three  thousand  dollars  over  and 
above  all  encumbrances,  or  lu  receipt  of  an  income  of  not  leas  than 
six  hundred  dollars  per  annum. 

Article  57.  The  Nobles  shall  be  a  Ck>urt9  witli  fall  and  sole 
authority  to  hear  and  deteradine  all  Impeachments  made  by  the 
Bepresentativesy  as  the  Grand  Inquest  of  the  Kingdom^  against 
any  officers  of  the  Kingdom,  for  misconduct  or  mal-adminLstra- 
tion  in  their  offices ;  but  previous  to  the  trial  of  every  impeach-  ^ 
ment  the  Nobles  shall  respectively  be  sworn,  truly  and  impartially 
to  try  and  determine  the  charge  in  question,  according  to  evidence 
and  law.  Their  Judgment,  however,  shall  not  extend  farther 
than  to  removal  from  office  and  disqualification  to  hold  or  enjoy 
any  place  of  honor,  trust,  or  profit,  under  this  Qovernment ;  but 
the  party  so  convicted  shall  be,  nevertheless,  liable  to  indictmeuti 
trial.  Judgment  and  punishment  according  to  the  laws  of  the  land. 

Article  58.  Twenty* four  Nobles  ^all  be  elected  as  follows: 
Six  from  the  Island  of  Hawaii ;  six  from  the  Islands  of  Maui,  Mo- 
lokai  and  Lanai ;  nine  from  the  Island  of  Oahu ;  and  three  from 
the  Islands  of  Kauai  and  Niihau.  At  the  first  election  held  under 
this  Constitution,  the  Nobles  shall  be  elected  to  serve  until  the 
general  election  to  the  Liegislature  for  the  year  of  our  Lord,  1890, 
at  which  election,  and  thereafter,  the  Nobles  shall  be  elected  at 
the  same  time  and  places  as  the  Representatives.  At  the  election  ^ 
for  the  year  of  our  Lord  1890,  one-third  of  the  Nobles  from  each 
of  the  divisions  aforesaid,  shall  be  elected  for  two  years,  and  one- 
third  for  four  years,  and  one-third  for  six  years,  and  the  electors 
shall  ballot  for  them  fer  such  terms,  respectively;  and  at  all  subse- 
quent general  elections  they  shall  be  elected  for  six  years.  The 
Nobles  shall  serve  without  pay. 

Abtjcle  59.  Every  male  resident  of  the  Hawaiian  Islands, 
of  Hawaiian,  American  or  European  birth  or  descent,  who  shall 
have  attained  the  age  of  twenty  years,  an<]  shall  have  paid  his  ^ 
taxes,  and  shall  have  caused  his  name  to  be  entered  on  the  list  of 
voters  for  Nobles  for  his  District,  shall  be  an  elector  of  Nobles, 
and  shall  be  entitled  to  vote  at  any  election  of  Nobles,  provided: 

First:  That  he  shall  have  resided  in  the  country  not  less  than 
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three  years,  and  in  the  district  in  which  he  offers  to  vote,  not  less 
than  three  months  immediately  preceding  the  election  at  which 
he  offiers  to  vote : 

Second:  That  he  shall  own  and  be  possessed,  in  his  own  right, 
of  taxable  property  in  this  country  of  the  value  of  not  less  than 
three  thousand  dollars  over  and  above  all  incumbrances,  or  shall 
have  actually  received  an  income  of  not  less  than  six  hundred 
dollars  during  the  year  next  preceding  his  registration  for  such 
election : 

Third.'  That  he  shall  be  able  to  read  and  comprehend  an  ordi- 
nary newspaper  printed  in  either  the  Hawaiian,  English  or  some 
European  language : 

Fourth :  That  he  shall  have  taken  an  oath  to  support  the  Con* 
Btitution  and  laws,  such  oath  to  be  administered  by  any  pergon 
authorized  to  administer  oaths,  or  by  any  Inspector  of  Elections : 

Provided  however,  that  the  requirements  of  a  three  years'  resi- 
dence and  of  ability  to  read  and  comprehend  an  ordinary  news- 
paper, printed  either  in  the  Hawaiian,  English  or  some  European 
language,  shall  not  apply  to  persons  residing  in  the  Kingdom  at 
the  time  of  the  promulgation  of  this  Constitution,  if  they  shall 
register  and  veto  at  the  first  election  which  shall  be  held  under 
this  Constitution. 

ARTicii£  60.  There  shall  be  twenty-four  Representatives  of 
the  People  elected  biennially,  except  those  first  elected  under  this 
Constitution,  who  shall  serve  until  the  general  election  for  the  year 
of  our  Lord,  1890.  The  representation  shall  be  based  upon  the 
principles  of  equality  and  shall  be  regulated  and  apportioned  by 
the  Legislature  according  to  the  population  to  be  ascertained  from 
time  to  time  by  the  official  census.  But  until  such  apportionment 
by  the  Legislature,  the  apportionment  now  established  by  law 
shall  remain  in  force,  with  the  following  exceptions,  namely : 
there  shall  be  but  two  Representatives  for  the  Districts  of  Hilo 
and  Puna  on  the  Island  of  Hawaii,  but  one  for  the  Districts  of 
Lahaina  and  Kaanapali  on  the  Island  of  Maui,  and  but  one  for  the 
Districts  of  Koolauioa  and  Waialua  on  the  Island  of  Oahu. 

ABTiciiE  61.    No  person  shall  be  elegible  as  a  Representative 
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of  the  People,  unless  he  be  a  male  subject  of  the  Ellngdom,  who 
shall  have  arrived  at  the  full  age  of  twenty-one  years ;  inrho  shall 
know  how  to  read  and  write  either  the  Hawaiian,  English  or  some 
European  language ;  who  shall  understand  accounts ;  who  shall 
have  been  domiciled  in  the  Kingdom  for  at  least  three  years,  the 
last  of  which  shall  be  the  year  immediately  preceding  his  elect- 
ion ;  and  who  shall  own  real  estate  within  the  Kingdom  of  a  dear 
value,  over  and  above  all  incumbrances,  of  at  least  five  hundred 
dollars ;  or  who  shall  have  an  annual  income  of  at  least  two  hun- 
dred and  fifty  dollars,  derived  from  any  property  or  some  lawful 
employment. 

Article  62.  Every  male  resident  of  the  Kingdom,  of  Hawai- 
ian, American,  or  European  birth  or  descent,  who  shall  have 
ta^en  an  oath  to  support  the  Constitution  and  laws  in  the  manner 
provided  f6r  electors  of  Nobles;  who  shall  have  paid  his  taxes; 
who  shall  have  attained  the  age  of  twenty  years;  and  shall  have 
been  domiciled  in  the  Kingdom  for  one  year  immediately  preced- 
ing the  election;  and  shall  know  how  to  read  and  write  either  the 
Hawaiian,  English  or  some  European  language,*  (if  born  since  the 
year  1840,)  and  shall  have  caused  his  name  to  be  entered  on  the 
list  of  voters  of  his  district  as  may  be  provided  by  law,  shall  be 
entitled  to  one  vote  for  the  Representative  or  Representatives  of 
that  district,  provided  however,  that  the  requirements  of  being 
domiciled  in  the  Kingdom  for  one  year  immediately  preceding 
the  election,  and  of  knowing  how  to  read  and  write,  either  the 
Hawaiian,  English,  or  some  European  language,  shall  not  apply 
to  persons  residing  in  this  Kingdom  at  the  time  of  the  promulga- 
tion of  this  Constitution,  if  they  shall  register  and  vote  at  the  first 
election  which  shaU  be  held  under  this  Constitution. 

ABTiciiE  63.  No  person  shall  sit  as  a  Noble  or  Representative 
In  the  Legislature  unless  elected  under,  and  in  conformity  with, 
the  provisions  of  this  Constitution.  The  property  or  income 
qualification  of  Representatives,  of  Nobles,  and  of  Electors  ol 
Nobles,  may  be  increased  by  law;  and  a  property  or  income  quaii* 
flcation  of  Electois  of  Representatives,  may  be  created  and  altered 
by  law. 

Abticlb  64.    The  Judicial  Power  of  the  Kingdom  shall  be 
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vested  in  one  Supreme  Court,  and  in  such  inferior  Courts  as  the 
liegisiature  may,  from  time  to  time,  establish. 

Abtiole  65.  The  Supreme  Court  shall  consist  of  a  Chief 
Justice,  and  not  less  than  two  Associate  Justices,  any  of  whom 
may  hold  the  Court.  The  Justices  of  the  Supreme  Court  shall 
hold  their  offices  during  good  behavior,  subject  to  removal  upon 
impeachment,  and  shall,  at  stated  times,  receive  for  their  services 
a  compensation,  which  shall  not  be  diminished  during  their  con- 
tinuance in  office.  Provided  however,  that  any  Judge  of  the 
Supreme  Court  or  any  other  Court  pf  Record  may  be  removed 
from  office,  on  a  resolution  passed  by  two*thirds  o/  all  the  members 
of  the  Legislature,  for  good  cause  shown  to  the  satisfaction  of  the 
King.  The  Judge  against  whom  the  Legislature  may  be  about  to 
proceed,  shall  receive  notice  thereof,  accompanied  by  a  copy  of 
the  causes  alleged  for  his  removal,  at  least  ten  days  before  the  day 
on  which  the  Legislature  shall  act  thereon.  He  shall  be  heard 
before  the  Legislature. 

Article  66.  The  Judicial  Power  shall  be  divided  among  the 
Supreme  Court  and  the  several  inferior  Courts  of  the  Kingdom, 
in  such  manner  as  the  Legislature  may,  from  time  t6  time, 
prescribe,  and  the  tenure  of  office  in  the  inferior  Courts  of  the 
Kingdom  shall  be  such  as  may  be  defined  by  the  law  creating 
them. 

'Article  67.  The  Judicial  Power  shall  extend  to  all  cases  in 
law  and  equity,  arising  under  the  Constitution  and  laws  of  this 
Kingdom,  and  Treaties  made,  or  which  shall  be  made  under  their 
authority,  to  all  cases  affecting  Public  Minidters  and  Consuls,  and 
to  all  cases  of  Admiralty  and  Maritime  Jurisdiction. 

Article  68.  The  Chief  Justice  of  the  Supreme  Court  shall  be 
the  Chancellor  of  the  Kingdom;  he  shall  be  ex  officio  President  of 
the  Nobles  in  all  cases  of  impeachment,  unless  when  impeached 
himself;  and  shall  exercise  such  juriddiction  in  equity  or  other 
cases  as  the  law  may  confer  upon  him;  his  decistions  being  subject, 
however,  to  the  revision  of  the  Supreme  Court  on  appeal.  Should 
the  Chief  Justice  ever  be  impeached,  some  person  specially  com- 
missioned by  the  King  shall  be  President  of  the  Court  of  Impeach- 
ment during  such  trial. 
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Article  69.  The  decisions  of  the  Sapreme  Court,  when  made 
by  a  majority  of  the  Justices  thereof,  shall  be  final  and  conclojiive 
upon  all  parties. 

Abticlb  70.  The  King,  His  Cabinet,  and  the  Legrislature 
shall  have  authority  to  require  the  opinions  of  the  Justices  of  the 
Supreme  Court,  upon  important  questions  of  law,  and  upon  solemn 
occasions. 

Article  71.  The  King  appoints  the  Justices  of  the  Supreme 
Court,  and  all  other  Judges  of  Courts  of  B-ecord.  Their  salaries 
are  fixed  by  law. 

Article  72.  No  Judge  or  Magistrate  shall  sit  alone  on  an 
appeal  or  new  trial,  in  any  case  on  which  he  may  have  g^iven  a 
previous  judgment 

Article  73.  The  foliowing  persons  shall  not  be  permitted  to 
register  for  voting,  to  vote,  or  to  hold  office  under  any  department  I 

of  the  Government,  or  to  sit  in  the  Legislature,  namely :  Any 
person  who  is  insane  or  an  idiot,  or  any  person  who  shall  have 
been  convicted  of  any  of  the  following  named  offenses,  viz: 
Arson,  Barratry,  Bribery,  Burglary,  Counterfeiting,  Embezzle- 
ment.  Felonious  Branding  of  Cattle,  Forgery,  Qross  Cheat,  Incest, 
Kidnapping,  Larceny,  Malicious  Burning,  Manslaughter  in  the 
First  Degree,  Murder,  Perjury,  Rape,  Robbery,  Sodomy,  Treason, 
Subornation  of  Perjury,  and  Malfeasance  in  Office,  unless  he  shall 
have  been  pardoned  by  the  King  and  restored  to  his  Civil  Rights^ 
and  by  the  express  terms  of  his  pardon  declared  to  be  eligible  to 
offices  of  Trust,  Honor  and  Profit. 

Article  74.  No  officer  of  this  Government  shall  hold  any 
office,  or  receive  any  salary  from  any  other  Government  or  Power 
whatever. 

Article  75.  The  Legislature  votes  the  Approp^tions  bien« 
nially,  after  due  consideration  of  the  revenue  and  expenditure  for 
the  two  preceding  years,  and  the  estimates  of  the  revenue  and 
expenditure  of  the  two  succeeding  years,  which  shall  be  submitted 
to  them  by  the  Minister  of  Finance. 

Article  76.  The  enacting  style  in  making  and  passing  all 
Acts  and  Laws  shall  be,  «Be  it  enacted  by  the  Ring,  and  the 
Legislature  of  the  Hawaiian  Kingdom.'' 
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Article  77.  To  avoid  improper  influences  which  may  result 
from  intermixing  in  one  and  the  same  Act,  such  things  as  have 
no  proper  relation  to  each  other,  every  law  shall  embrace  bat  one 
object,  and  that  shall  be  expressed  in  its  title. 

Article  78.  Wherever  by  this  Constitution  any  Act  is  to  be 
done  or  performed  by  the  King  or  the  Sovereign,  it  shall,  unless 
otherwise  expressed,  mean  that  such  Act  shall  be  done  and  per- 
formed by  the  Sovereign  by  and  with  the  advice  and  consent  of 
the  Cabinet 

Article  79.  All  Laws  now  in  force  in  this  Kingdom,  shall 
continue  and  remain  in  lull  effect,  until  altered  or  repealed  by  the 
Legislature;  such  parts  only  excepted  as  are  repugnant  to  this 
Constitution.  All  laws  heretofore  enacted,  or  that  may  hereafter 
be  enacted,  which  are  contrary  to  this  Constitution,  shall  be  null 
and  void. 

Article  80.  The  Cabinet  shall  have  power  to  make  and 
publish  all  necessary  rules  and  regulations  for  the  holding  of  any 
election  or  elections  under  this  Constitution,  prior  to  the  passage 
by  the  Legislature  of  appropriate  laws  for  such  purpose,  and  to 
provide  for  administering  to  officials,  sjubjects  and  residents  the 
oath  to  support  this  Constitution.  The  first  election  hereunder 
shitll  be  held  within  ninety  days  after  the  promulgation  of  this 
Constitution,  and  the  Legislature  then  elected  may  be  convened 
at  Honolulu  upon  the  call  of  the  Cabinet  Council,  in  extraordinary 
session  at  such  time  as  the  Cabinet  Council  may  deem  necessary, 
thirty  days  notice  thereof  being  previously  given. 

Article  81.  This  Constitution  shall  be  in  force  from  the  7th 
day  of  July,  A.  D.,.  1887,  but  that  there  may  be  no  failure  of 

Justice,  or  inconvenience  to  the  Kingdom,  from  any  change,  all 

» 

officers  of  this  Kingdom,  at  the  time  this  Constitution  shall  take 
effect,  shall  have,  hold,  and  exercise  all  the  power  to  them 
granted.  Such  officers  shall  take  an  oath  to  support  this  Constitu- 
tion,  within  sixty  days  after  the  promulgation  thereof. 

Article  82.  Any  amendment  or  amendments  to  this  Con- 
stitution may  be  proposed  in  the  Legislature  and  if  the  same  shall.be 
agreed  to  by  a  majority  of  the  members  thereof,  such  proposed 
amendment  or  amendments  shadl  be  entered  on  its  Journal,  with 
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the  yeas  and  nays  taken  thereon,  and  referred  to  the  next  Legift- 
lature;  which  proposed  amendment  or  amendments  shall  be  pub- 
lished for  three  months  previous  to  the  next  election  of  Bepie* 
sentatives  and  Nobles;  and  if  in  the  next  Iiegislature  such 
proposed  amendment  or  amendments  shall  be  airreed  to  by  two- 
thirds  of  all  the  members  of  the  Legiblature,  such  amendment  or 
amendments  shall  become  part  of  the  Constitution  of  thia 
Kingdom. 

KALAKAUA  B£X. 
By  the  King, 

W.  L.  Green, 

Minister  of  finance. 

HONOIiULU,  \ 

I,  Kalakaua,  King  of  the  Hawaiian  lalandSy  in  the 
presence  of  Almighty  Gknl,  do  solemly  swear  to  roaintafn  this 
Constitution  whole  and  inviolate,  and  to  govern  in  conformity 
therewith. 

KAIiAKAUA  BEX. 
Subscribed  and  sworn  to 
before  me  this  isixlh  day 
of  July,  A.  D.  1887. 

A.  F.  JUDD, 

Chief  JuM^e  of  the  Supreme  Oourt^ 
and  Chancellor  of  the  Kingdom, 
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ACTION  for  a  penalty  is  eivil  in  form  and  substanoe*    The  King  w. 
Tung  Wo,  20. 

ADMINISTRATOR,  see  PROBATE  LAW, 

ADMIRALTY. 

1.  A  ship,  chartered  for  specific  sum  for  voyage,  was  lost  near  port 

of  destination ;  cargo  was  lost,  but  passengers  saved;  carrying' 
passengers  was  main  object  of  charter :  held,  that  in  Admiralty 
the  charter-money  couJd  be  apportioned  pro  rata  itinerU, 
HarkneSB  vs,  Aswan,  672. 

2.  Steamer,  with  small-pox  aboard,  held  not  liable  for  expenses  of 

Board  of  Health  in  guarding  her  before  she  was  regularly  put  in 
quarantine.    77^6  Madras,  109. 

ADOPTION,  see  PARENT  AND  CHILD. 

ADULTERY,  see  HUSBAND  AND  WIFE,  8,  ». 

ADVERSE  POSSESSION,  see  EJECTMENT* 

ADVERTISEMENT,  see  MORTGAGE,  7 ;  SALE,  7* 

AFFIDAVIT,  see  NEW  TRIAL,  2,  «,  4,  5 ;  PLEADING,  2. 

AGENCY. 

1.  Receipts  given  by  an  alleged  agent  held  admissible  as  evidence 
of  agency.    Bobinson  vs,  Sresovich^  61H» 

2.  Trustees  under  a  will,  having  delegated  their  authority  to 
decedent's  widow,  held  liable  for  debts  contracted  by  her  for 
support  of  children.    Stillman  vs.  Davies,  494 

8.  Authority  of  an  agent  to  make  affidavit  to  a  complaint,  not  a 
proper  subject  of  demurrer.    Heeia  Co.  vs,  McKeaguey  101. 

4.  Owners  of  a  sugar  plantation  held  not  estopped  by  acts  of 
manager  and  agent.    Akiona  vs.  Kohala  Sugar  Co.,  859. 

5*  Tax  Collector  gave  tax-receipt  of  a  soldier  to  the  captain  of  the 
company:  held,  he  made  the  captain  his  agent  to  deliver  the 
receipt,  and  was  responsible  for  the  captain's  neglect.  Mipa  vs. 
wLt4ce9620. 
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AGREEMENT,  see  CONTRACT. 

AHUPUAA,  see  FISHERY. 

ALiEN  cannot  hold  Government  office  without  taking  oath  of  alle- 
giance.   Aliens  and  Denizens^  167. 

ALIMONY,  see  HUSBAND  AND  WIFE. 

APPEAL. 

1.  An  appeal,  aa  distinguished  from  a  writ  of  error,  may  bring  up 
errors  of  fact  as  well  as  of  law.  '  Peacock  vs.  Lovejoy,  231. 

2.  It  is  too  ^te  to  dismiss  a  ease  on  appeal  for  a  defect  in  the  sum*  4| 
mons  not  noticed  in  the  lower  Court.     Hobello  vs.  Wong  Q^ingf 

08. 
8.    There  is  no  appeal  from  a  judgment  by  default.    Jjuce  tw.  €M» 

Wa,  629. 
4.    An  appeal  cannot  be  taken  from  an  order  adjudging  a  party  in 

contempt.     Onomea  vs,  Austirij  604. 
6.    An  appellant  who  has  lost  the  right  to  appeal  cannot  transfer  it 

to  another.    Estate  of  Bishop^  288. 

6.  The  Supreme  Court  has  the  right  to  make  rules  regulating  ap-  ^ 
peals.    lb. 

7.  Appeal  from  decision  at  Chambers  must  be  taken  within  ten 
days  from  decree,  not  ten  days  from  decision.  Mutch  vs.  Holau^ 
314. 

8.  Counsel  have  right  to  waive  objections  to  non-perfection  ol 
appeal  in  time.    Coleman  vs.  Colemariy  300. 

9.  An  appeal  in  a  criminal  case  being  on  points  of  law  only,  and 
the  only  error  being  in  the  Judgment  of  the  lower  Court,  the 
case  cannot  be  remitted  for  a  legal  Judgment,  but  the  defendant 
must  be  discharged.    The  King  vs.  Tat  Wa^  598.  > 

10.  An  appeal  lies  from  a  Circuit  Judge  at  Chambers  to  the  Supreme 
Court.     The  King  vs.  Aiona^  142. 

11.  By  Chap.  XXVI.,  Laws  of  1884,  an  appeal  from  a  Circuit  Judge 
at  Chambers  can  only  be  taken  to  the  Circuit  Court  of  the  same 
Circuit.    Board  of  Immigration  vs.  Sousa^  588. 

12.  An  appeal  allowed  to  be  heard,  though  not  perfected  seasonably, 
in  view  of  exceptional  circumstances.    Mackfeld  vs.  Ing  Choif  9. 

18.     A  clause  allowing  an  appeal,  in  a  submission  to  arbitration,  the 

Appellate  Court  to  fix  costs,  does   not  take  the  case  out  of  the  , 

statute.     Thomas  vs,  Lunalilo  Trustees^  39. 

14.  Appellate  Court  may,  in  its  discretion,  allow  a  re-argument  of  a 
case,  to  correct  manifest  errors  and  mistakes.  Mahukaliilii  vs. 
Bobron,  104. 

15.  Rule  stated  as  to  when  a  re-argument  should  be  allowed.  Km* 
way  vs.  Notley,  129. 
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16.  Defendant  having,  on  hia  appeal,  reduced  amount  recovered  by 
plaintiff  one-fifth  :  held  that  plaintiff  must  pay  coeto.  Nakan^ 
lua  v8.  Kailianut  179. 

See  ARBITRATION  AND  AWARD:  EXCEPTIONS:  NEW 
TRIAL :  WATER,  3,  8. 

ARBITRATION  AND  AWARD. 

1.  Award  cannot  be  set  aside  because  an  Item  was  omitted,  unless 
the  matter  was  brought  to  notice  of  the  arbitrators,  and  they 
neglected  to  pass  upon  it.     Wood  vn,  Hingley^  157. 

2.  Award  made  in  accordance  with  the  submission,  and  not  by  col- 
lusion or  traud,  is  conclusive  cm  the  parties.  Thomaa  vs.  Luna- 
lilo  Trustees^  39 ;   Wood  vs.  Hingley^  157  ;  JSotley  vs.  Davies,  43. 

8.  A  clause  in  the  submission  allowing  an  appeal  does  not  take 
case  out  of  the  statute.    Thomas  vs.  LunalUo  Trustees^  39. 

4,  The  Court  cannot  reconsider  the  evidence  upon  questions  pro- 
perly submitted  to  the  arbitrators.    Motley  vs.  Davies^  43. 

5.  Presumption  is  in  favor  of  the  arbitrators  having  rightly  per- 
formed their  duties.    JNfotley  vs.  DavieSj  43. 

ASSAULT,  see  CRIMINAL  LAW,  11. 

A8SIGNMKNT. 

L  Plaintiff  assigned  an  interest  in  a  contract  to  his  brother,  who 
brought  suit :  held,  that  by  the  assignment  the  brothers  became 
joint*con tractors,  not  tenants  in  common,  and  should  therefore 
be  Joined  as  co-piaintiffs.    Homer  vs.  SpreckelSj  430.  * 

2.  Assignee  for  benefit  of  creditors  is  a  trustee  for  the  creditors,  and 
cannot  be  garnisheed  in  a  suit  against  the  debtor  by  a  creditor 
not  included  in  the  assignment.    Z*am  Yip  vs.  Ching  Sing^  589. 

8.  Validity  of  assignment  for  benefit  of  creditors  can  only  be 
attacked  if  banltruptcy  proceedings  are  takeu.    Jb. 

4.  Assignee  of  lessee  may  sue  lessor  for  breach  oi  covenant  of  quiet 
enjoyment.    Bishop  vs.  Commissioners,  242. 

&    Voluntary  bankruptcy  of  lessee  is  not  breach  of  covenant  not  to 

assign  without  lessor's  consent.    Peacock  vs.  Love^oy,  231. 
As  to  Assignee  in  Bankruptcy,  see  BANKRUPTCY. 

ATPACHMENT,  see  GARNISHEE. 

ATTORNEY  AT  LAW. 

1.  Statutory  fees  not  taxed  in  suit  for  divorce  or  separation.  G^te 
w.  Oertz,  175. 

2.  Attorney  cannot  recover  of  husband  a  fee  for  defending  wife  in  a 
criminal  suit  for  desertion,  brought  at  instance  of  husband. 
Kekoa  vs.  Borden^  23. 

8.    Malpractice  reviewed  and  punished.    In  re  Keliikoa,  279 ;  In  re 
Kakina,  669. 
90 
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4.  Attorney  can  waive  right  of  client  as  to  appeal.  Coleman  vs.  (JoU' 
marly  30(). 

5.  Kew  trial  will  not  be  granted  in  order  that  new  counsel  may 
present  case  with  more  exactitude.  Acheu  tw.  /Sung  Kwcfng  Wo 
Co.,  338. 

ATTORNEY-GENERA.L. 

1.  Should  not  be  counsel  for  plaintiff  in  suit  for  malicloos  prosecu- 
tion.    Phillip  V8.  Waller,  609. 

2.  Indictment  presented  by  de  facto  Attorney-General  will  not  be 
quashed.     Ihe  King  ve*  Ah  Lin,  69. 

ATTORNEY  IN  FACT,  see  AGENCY:  FRAUD,  13, 14. 

AUCTION,  see  MORTGAGE,  7,  8;  SALE,  7. 

AWARD,  see  ARBITRATION. 

AWARD  OF  LAND  COMMISSION,   see  LAND   COMMISSION 
AWARD. 

BANKING :     right  to  deposits  in  Savings  Bank :    see  Braum  «•• 
Bishop  A  Co.,  54. 

BANKRUPl^CY. 

1.  Remedy  to  compel  assignees  to  make  a  certain  sale  is  Specific 
Performance.    McDonald  vs.  Oreen,  325. 

2.  Assignees  having  advertised  for  bids  for  bankrupts'  stock:  held 
they  were  not  compelled  to  receive  the  highest  or  any.    /6. 

8.  Assignees  of  a  mortgagor  should  be  Joined  in  a  suit  to  foreclose 
mortgage.    Sing  Chong  vs.  Hutchinson,  452. 

4.  Assignees  of  defendant  held  not  ectitled  to  amount  paid  into 
Court  by  garnishee  at  suit  of  plaintiiT  before  defendant's  bank- 
ruptcy.    West  vs.  Kerr,  445. 

6.  Deed  made  prior  to  bankruptcy  of  vendor  set  aside  as  in  fraud  of 
creditors  :  but  vendee  allowed  to  receive  back  pftrt  of  the  consid- 
eration, by  subrogation,  from  assignees  of  vendor.  Jiackjt.ld  vs. 
Ing  Choi,  136. 

6.  Voluntary  bankruptcy  of  lessee  is  not  breach  of  covenant  not  to 
assign  without  consent  of  lessor.    Peacock  vs.  Lovejoy,  281. 

7.  Conveyance  made  in  May,  1884,  by  a  party  declared  bankrupt  in 
February,  1885,  held  to  be  in  fraud  of  creditors.  Fxrke  vs.  Lam2k"g, 
515. 

See  ASSIGNMENT,  2,  3, 

BILL,  see  NEGOTIABLE  INSTRUMENT. 

BOARD  OF  HEALTH,  see  The  Madras,  109  ^  Segregation  ofLeperf^ 
162. 

BOARD  OF  IMMIGRATION,  see  MASTER  AND  SERVANT. 


INDEX.  728 

BOND,  see  GOVERNMENT   BOND,    NEGOTIABLE   INSTRU- 
MENT, APPEAL,  NEW  TRIAL,  RULES  OF  COURT. 

BOUND  SERVICE,  see  MASTER  AND  SERVANT. 

BOUNDARY. 

1.  Boundaries  of  Paakea,  Oahii,  considered,  154. 

2.  Holder  of  Mabele  award  of  an  Hi,  described  by  metes  and  boundSi 
is  precluded  from  claiming  any tbing  more.  Boundaries  of  Faor 
keUf  ,154. 

8.  Effect  of  decision  of  Boundary  Commissioner  as  to  fishing  rights 
in  Pearl  River.    Akeni  vs.  Wong  Ka  Mau^  91.  * 

4.  Evidence  being  conflicting,  decision  of  Boundary  Commissioner 
is  affirmed.    Boundaries  of  KapahulUj  94. 

5.  £x  pao'te  surveys,  not  followed  by  adverse  possession,  have  little 
force  as  evidence  of  boundaries.    lb. 

BREACH  OF  PROMISE,  see  IHas  vs.  Gilliland,  540. 

CABINET  MINISTER,  see  ATTORNEY-GENERAL,  MAN- 
DAMUS, MINISTER. 

CANCELLATION  OF  INSTRUMENTS,  see  DEED,  6,  6,  7,  12,  13, 
16,  17,  18;  EQUITY,  3,  4;  FRAUD,  1,5,6,8,10,11;  ROYAL 
PATENT,  1. 

CASE,  Action  on,  see  Waterhouse  vs.  JSpreckelSf  246. 

CASES  (in  Hawaiian  Reports,  L  II.  III.  IV.)  APPROVED^ 
CITED,  DISTINGUISHED,  OR  REVERSED  HEREIN. 

•Ah  Cheu  vs.  Wong  Kuai,  III,  85 :  see  Alau  vs.  Parke,  2. 
Ah  una  vs.  Kauabilcaua,  III.  730 :  see  Nott  vs.  Burgess,  420. 
Ashford,  In  re,  IV.  614:  see  Aliens  and  Denizens,  170. 
Bishop  vs.  Namakalaa,  II.  238 :  see  Kaai  vs.  Mahuka,  354. 
Boundaries  of  Kewalo,  III.  9 :  see  Boundaries  of  Paakea,  154. 
Brewer  vs.  Chase,  III.  136 :  see  Herring  vs.  Giilick,  58. 
Brewer  vs.  Chase,  III.  136 :  see  Kong  Kee  vs.  Kahalekou,  548. 
Bruns  vs.  Minister  of  Interior,  [II.  783:  see  Swan  vs.  Colburn,  395, 
Campbell,  In  re,  II.  27 :  see  Onomea  vs.  Austin,  605. 
Coney  vs.  Manele,  IV.  154 :  see  Rc/bello  vs.  Wong  Quing,  98. 
Fallon  vs.  Robinson,  II.  227:  see  Nott  vs.  Burgess,  420. 
Fallon  vs.  Robinson,  II.  227:  see  Parke  vs.  Lau  Ng,  516. 
Forbes  vs.  Gibson,  III.  260 :  see  Merrill  vs.  Jaeger,  484. 
Foster  vs.  Luaialani,  IV.  477 :  see  Merrill  vs.  Jaeger,  484. 
Hang  Luug  Kee  vs.  Bick'n,  IV.  5b4;    see  See  Hop  vs.  Chirth,  588. 
Hasslocher  vs.  Kobinsou,  III.  802 :  see  Estate  of  Board  man,  149. 
Johnson  vs.  Tisdale,  IV.  605 :  see  Hackfeld  vs.  Ing  Choi,  139. 
KaaihuevB.  Crabbe,  III.  776 :  see  Robello  vs.  Wong  Qulng,  98. 
Kahiuka  vs.  Hobron,  IV.  227:  see  Estate  of  Bishop,  289. 
Kalaeokekoi  vs  Kahanu  IV*  481 :  see  The  King  vs.  Makaweo,  64. 
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Kalakaua  vs.  Harris,  III.  27:  see  Peacock  vs.  Lov^oy,  231. 

Kalakaua  vs.  Keaweamahi,  IV.  677 :  see  Kela  vs.  Pahuilims,  528. 

Kalakaua  vs.  Keaweamahi,  IV.  577 :  see  Kalaeokekoi  vs.  Kahele,  5L 

Kalua  vs.  Kamaua,  IV.  58:  see  Mitchell,  vs.  Mitchell,  161. 

Kamalu  vs.  Lovell,  IV.  601 :  see  Ah  Chu  vs.  Sung  Kwong  Wo,  29L 

Kamohai  vs.  Kahele,  III.  533  ;  see  Kela  vs.  Pahuilima,  528. 

Kapela  vs.  Hoohoku,  IV.  513 :  see  Estate  of  Kaualii,  150. 

Keabi  vs.  Bishop,  III.  546:  see  Rose  vs.  Smith,  377. 

Keahi  vs.  Bishop,  III.  546 :  see  Holelua  vs.  Kapu,  307. 

King,  The,  vs.  Agnee,  III.  106:  see  Puukaiakea  vs.  Hiaa,  486b 

King,  The,  vs.  Asegut,  III.  526:  see  Merrill  vs.  Jaeger,  484. 

King,  The,  vs.  Cordwell,  III.  154:  see  Merrill  vs.  Jaeger,  484. 

King,  The,  vs.  Kahalewai,  III.  465 .  see  The  King  vs.  Keana,  173. 

King,  The,  vs.  Kalaluhi,  III.  417 :  see  The  King  vs.  Heleliilii,  1& 

King,  The,  vs.  Kanaau,  III.  669 :  see  The  King  vs.  Ah  Lin,  59. 

King,  The,  vs.  Sherman,  I.  88 :  see  The  King  vs.  Bridges,  473. 

King,  The,  vs.  Tong  Lee,  IV.  335:  see  Segregation  of  Lepers,  166^ 

Kukiiahu  vs.  Gill,  I.  54:  see  Kaai  vs.  Mahuka,  354. 

Makea  vs.  Nalua,  IV.  221 :  sf«  Estate  of  Bishop,  289. 

Makee  vs.  Dominis,  III.  579:  see  Sing  Chong  vs.  Hutchinson,  454 

Maule  vs.  '^'aihee  Co.,  IV.  637:  see  Achi  vs.  Kauwa,  299. 

McKibbin  vs.  Spencer,  III.  574 :  see  Nott  vs.  Burgess,  422. 

Montgomery  vs.  Pfluger,  III.  388 :  see  Merrill  vs.  Jaeger,  484. 

Nahinai  vs.  Lai,  III.  317 :  see  Un  Wong  vs.  Kan  Cku,  225. 

Kanino,  Will  of,  IL  762 :  see  Kabul  vs.  Lauki,  296. 

Paahana  vs.  Bila,  III.  725  e  see  Kenway  vs.  Notley,  124. 

Paahana  vs.  Bila,  III.  725 :  see  Wailehua  vs.  Lio,  519. 

Paakuku  vs.  Komoikehuehu,  HI.  642 :  Estate  of  Bishop,  290. 

Paakuku  vs.  Komoikehuehu,  III.  642:  see  Coleman  vs.  Coleman,  Ml 

Raymond  vs.  Dole,  IV.  232 :  see  Fowler  vs.  Heeia  Co.,  414. 

Bex,  see  King,  The 

Richardson  vs.  Harding,  II.  433 :  see  Qibson  vs.  Sopcr,  387. 

Rooke  vs.  Nicholson,  I.  288 :  see  Swan  vs.  Colburn,  394. 

Stone  vs.  Allen,  HI.  621 :  see  Herring  vs.  Gulick,  57. 

Stone  vs.  Hutchinson,  IV.  124 :  see  McCrosson  vs.  Cummings,  381 

Tenorio  vs.  Brown,  IV.  665 :  see  Rose  vs.  Smith,  380. 

"Wight  vs.  Jones,  III.  755:  see  Merrill  vs.  Jaeger,  484. 

Wood  vs.  Afo,  III.  448 :  see  Rickard  vs.  Couto,  514. 

"Wood  vs.  Hookina,  I^.  102 :  see  Rickard  vs.  Couto,  514. 

CHARGE  TO  JURY,  see  COURT  AND  JURY. 
CHARTER,  see  CORPORATION,  1,  8. 
CHARTER-PARTY,  see  ADMIRALTY,  1. 
CHECK,  see  NEGOTIABLE  INSTRUMENTS. 
CHOSES  IN  ACTION,  see  HUSBAND  AND  WIFE,  4,  6. 
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CIRCUIT  COURT, 

1.  Appeal  from  Circuit  Judge  at  Chambers  lies  only  to  Circuit  Court 
t     of  fetame  circuit.    Board  of  immigration  vs.  Souaa,  688. 

2.  Appeal  lies  from  Circuit  Judge  at  Cliambers  to  Supreme  Court. 
The  King  vs.  Aiona^  142. 

CITIZEN,  see  ALIEN;    MANDAMUS,  1,  6;  MINISTER  OF  IN- 
TERIOR, 2. 

CLERK  OF  COURTI 

1.  In  his  absence  a  paper  for  filing  should  be  left  with  a  deputy- 
clerk,  or  placed  on  clerk's  desk  ;  if  lost,  meanwhile,  it  is  at  owner's 
risk.    Mackfeld  vs.  Ing  OhoU  9. 

2.  Clerk's  failure  to  enter  Judgment  will  not  prejudice  parties:  it 
may  be  entered  nunc  pro  tunc.    Rose  va.  Smith,  377. 

COMMISSIONERS  OF  BOUNDARIES,  see  BOUNDARY- 
COMMISSIONERS  OF  CROWN  LANDS- 
L  Payment  of  rent  to  the  Land  Agent  binds  the  Board-    Bishop  vs^ 

Commissioners^  242. 
2.    Commissioners  held  liable  for  breach  of  covenant  <rf  quiet  ei^oy- 
ment  in  a  lease.    lb. 

8.  Commissioners  of  Crown  Lands  are  public  officers.  Gibson  ««• 
Soper,  883. 

4  Judgment  against  the  Commissioners  for  breach  of  covenants  in 
a  iease  cannot  be  collected  out  of  their  personal  estate,  but  must 
be  realized  from  funds  in  their  hands  as  Commissioners.    Ih. 

COMMISSIONERS  OF  FENCES,  see  FENCES, 

COMMISSIONERS  OF  PRIVATE  WAYS  AND  WATER  BIGHTS, 
see  WATER,  WAY. 

COMMON  LAW, 

1.  Is  not  in  force  in  this  Kingdom  unless  specially  adopted,  £!s^<xte 
of  Boardman,  147 ;  Puukaiakea  vs.-  Biaa,  484  ;  Awa  vs.  Bomery 
644/ 

2.  Statutory  remedy  supersedes  remedy  at  common  law.  Herring 
vs.  Oulick,  57. 

COMPLAINT,  see  PLEADING. 

CONDITION,  see  CONTRACT,  1;  DEED,  4,  9;  EJECTMENT,  18. 

CONSTITUTION,  see  STATUTEa 

CONSTRUCTION. 

1.  Liberal  construction  should  be  given  to  Hawaiian  words,  claimed 
to  be  equivalent  to  technical  English  or  Latin  expressions. 
Kekuke  vs.  Keliiaa,  437. 

See  CONTRACT,  DEED,  PROBATE  LAW,  STATUTE,  WORDa 
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CONTEMPT. 
Order  ar^  udging  party  in  oontempt  is  not  appealable.     Otwmea  tv. 
Austin,  604. 

CONTKACT. 

L  In  a  planting  contract,  an  agreement  by  plaintiff  to  plant  200 
acres  each  year  held  to  be  a  condition  precedent;  and  plalDtifT, 
faiiing  to  show  he  had  planted  200  acres  per  year,  held  properly 
nonsuited.  Homer  w.  Spreckels,  650. 
2.  ''37}  acres  of  cane  and  rattoons''  held  to  mean  37}  acres  of  both 
together,  not  37}  acres  of  each.    Chapin  vs.  Tisdale,  52. 

8.    Agreement  to  lease  certain  rice  lands  held  to  be  a  lease.    Chulan 

vs,  Princeville,  84. 
4.     '' Penalty  and  forfeiture  of  $2,000"  held  to  be  liquidated  damages. 

Colby  vs.  Bailey  f  152. 

6.    Immoral  contract :  8ee  Kaltui  vs,  Selig,  656. 

See    ASSIGNMENT,     1  ;     LANDLORD     AND    TENANT,    1 ; 
MASTER  AND  SERVANT. 

CORPORATION. 

1.  A  corporation,  having  accepted  a  charter,  elected  ofBceis  and 
adopted  by-laws,  held  to  be  legally  organized.  Onomea  vs.  Austis^ 
555. 

2.  Holder  of  stock  as  security  for  debt  .held  to  have  right  to  vote  it 
lb. 

8.  Officers  of  a  corporation  held  not  disqualified  from  holding  ofDee 
in  another  corporation  whose  stock  is  pledged  to  the  former.    lb* 

4.  Injunction,  not  qiio  warranto,  is  proper  remedy  against  the 
manager  of  a  sugar  plantation  who  interferes  after  his  removal. 
Kilauea  vs.  Macfle,  3. 

5.  Manager  of  sugar  plantation  is  not  an  ojfflcer  of  tlie  corporation 
owning  it.    lb. 

6.  In  absence  of  legislation  forbidding  it,  a  corporation  can  bring 
suit  outside  the  Jurisdiction  where  it  was  created.  Heeia  v$, 
MoKeague,  101. 

7.  Foreign  corporation  suing  in  this  Kingdom  must  set  forth  in  the 
complaint  that  it  has  complied  with  the  laws  as  to  corporations 
lb. 

;8.  Mandamus  lies  to  compel  Minister  of  Interior  to  present  to  Privy 
Council  petition  for  charter  of  incorporation.  Orieve  vs.  Gulick, 
73- 

A.  A  corporation  held  not  estopped  by  acts  of  its  manager  as  to  ft 
lease.    Akiona  vs.  Kohala  Sugar  Company,  359. 

COSTS. 
1.    Costs  of  new  trial  taxed  to  defendant,  as  it  was  through  his  laches 
the  case  was  left  to  the  Jury.    Shipman  vs.  NawaM,  671. 
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* 

2.  Certain  witness  fees  taxed  as  costs.    Shipmnn  vs.  Nawahi,  587. 

3.  Final  liability  to  pay  costs  is  not  determined  till  final  Judgment* 
Kamalu  vs.  Lovell^  181. 

4.  Party  finally  losing  the  case  must  pay  costs,  notwithstanding  he 
prevailed  in  earlier  stages.    lb. 

5.  Defendant  on  his  appeal  reduced  plain tififs  judgment  one-fifth: 
held,  plaintiff  must  pay  costs.    Nakaneltia  vs.  Kailianu,  179. 

See  APPEAL,  13 ;  ATTORNEY  AT  LAW,  1. 

COURT.    See  CIRCUIT  COURT,  COURT   AND  JURY,    JUDGE, 
JUDGMENT,  JURISDICTION,  SUPREME  COURT. 

COURT  AND  JURY. 

A.    Duty  of  Court. 

1.  The  Court  may  decline  to  give  an  instruction  where  the  point  is 
not  raised  by  the  evidence.    Robinson  vs,  Sreaavtchy  618. 

2.  At  close  of  plaintiflT's  case,  verdict  for  defendant  can  only  be 
directed  when  there  Is  a  total  want  of  evidence  to  support  plain- 
tiflTs  claim.    Hawaiian  Commercial  Company  xra.  Homer,  529. 

d.  The  Court  need  not  submit  the  case  to  the  Jury  if  there  is  no  evi- 
dence on  which  they  can  find  a  verdict  for  the  party  who  has 
burden  of  proof.    Kama' a  vs.  Lonell^  62 ;   Kenway  vs.  Notley^  129. 

4.  Charge  to  Jury,  as  to  delivery  of  a  lease,  held  proper.  Holi  vs. 
KuakanUf  375^ 

6«  Charge  to  Jury  as  to  possession  of  opium,  held  proper.  The  King 
vs.  Ah  Sing,  553. 

6.  There  being  evidence  to  Justify  the  verdict,  the  Court  cannot  set 
it  aside.  The  King  vs^  Ah  Sing^  553 ,'  The  King  vs.  Keanu,  ITS ; 
Kong  Kee  vs.  Kahalekou^  548 ;  Aeheu  vs.  Sung  Kwong  Wo  Co.,  333; 
Kapoohiwa  vs,  KaltMcthOj  25;  Merrill  vs.  Jaeger,  475;  The  King 
vs.  Ah  Lee,  b^ 

7.  Question  of  delivery  and  acceptance,  In  sale  of  personal  property, 
is  for  the  Court,  if  there  is  no  conflict  of  evidence:  otherwise  for 
the  Jury.    Ellis  vs.  Wileax,  221^ 

8w  The  Court  is  not  required  to  put  propositions  to  the  Jury  in  lan- 
guage used  by  counsel:  nor  to  give  again,  in  terms  proposed^ by 
counsel,  what  has  been  already  given.    Merrill  vs.  Jaeger,  475. 

9l  In  Jury-waived  case,  finding  of  the  Court  on  facts  will  be  treated 
like  verdict  of  Jury :  if  there  is  evidence  to  support  it,  it  cannot  be 
disturbed.  Kong  Kee  vs.  Kahalekou,  548. 
JO.  Although  damages  awarded  may  appear  excessive,  yet  if  they  are 
within  estimates  given  by  witness,  the  verdict  will  not  be  dis- 
turbed.   Aeheu  vs.  Sung  Kwong  Wo  Co.  J  S2S. 

11.  Probable  cause,  in  an  action  of  false  imprisonment,  is  not  a  ques- 
tion for  the  Jury.    Alau  vs.  Farke,  2. 

12.  Charge  to  Jury,  in  an  action  for  malicious  prosecution,  reviewed.. 
PkUip  vs.  Waller,  609. 


728  INDEX 

B.    Conduct  and  Constitittion  of  Jubt. 

IS.  Prosecuting  wltnessi  after  trial,  paid  for  dinner  of  some  Jurora  at 
tlieir  request :  tield  not  to  be  sucli  misconduct  as  would  vitiate  the 
verdict.     The  King  vs.  Makaureo,  64. 

14.  Hostility  of  a  juror  must  be  known  to  the  party  who  alleges  it» 
and  made  a  g^uud  of  challenge  before  the  Jury  are  sworn.    lb. 

15.  Affidavit  of  a  juror,  as  to  remark  made  by  another  juror  in  the 
jury-room,  is  inadmissible.    The  King  vs.  Keanu^  178^ 

16.  After  verdict,  a  servant  of  plaintifl^s  treated  some  of  the  jury  to 
a  lunch,  but  plaintiff  was  not  a  party  to  it :  held,  no  misoonduct. 
Holt  vs.  BrodiCt  602. 

17.  Parties  of  record  coatrol  the  oonstitutiou  of  the  jaiy,  as  to 
whether  it  is  native,  foreign,  or  mixed.  Estate  of  Queen  Kmma, 
501. 

18.  EUeoutor  under  will  of  a  native  being  a  foreigner^  and  contestant 
a  nati  vey  a  probate  appeal  is  properly  submitted  to  a  mixed  Jury. 
lb. 

CRIMINAL  LAW. 

A.     PBACTICfB. 

1.  Action  to  recover  statutory  penalty  for  breach  of  city  fire  ordi- 
nance is  not  a  criminal  prosecution.     The  King  vs  Tong  YTo,  201 

2.  Indictment  presented  by  a  de  facto  Attorney-Qenerai  will  not  be 
quashed     The  King  vs.  Ah  Lin^  59. 

%.    Motion  to  quash  is  not  proper  subject  of  exceptions.  The  Kingvi. 

Kekm,  621. 
4.    Motion  to  quash  nkust  be  made  before  defendant  has  pleaded.  lb. 
6.    After  both  parties  have  rested,  it  is  in  the  discretion  of  the  Court 

to  allow  prosecutioni  to  put  in  evidence  inadvertently  omitted. 

The  King  vs.  HeleliiUi,  16. 

6.  The  fact  that  defendant  was  convicted  on  evidence  of  only  one 
witness  is  no  ground  for  a  new  trial.     Ihe  King  vs.  Ah  Lee^  5I& 

7.  As  to  effect  of  a  nolle  prosequi,  see  AfcCrosson  vs.  Cunwnings^  39L 

8.  Requisites  of  a  Search  Warrant }  see  See  Bop  vs..  Chillingworth, 
537  :  ^  The  King  vs.  Aho,  565. 

9.  If  there  is  evicfence  to  justify  the  verdict,  it  cannot  be  set  aside. 
See  Court  and  Jury,  6. 

10.  An  appeal  in  a  criminal  case  being  on  points  of  law  only,  and  the 
only  error  being  in  the  Judgment  of  the  lower  court :  the  case 
cannot  be  remitted  for  a  legal  judgment,  but  defendant  nuist  be 
discharged.    The  King  vs.  Tax  Wa,  598. 

B.     AfiSAULT  WITH  INTENT  TO  RAPB* 

11.  Absence  of  reiristanee,  ootcrles  and  immediate  oompl«iint  ia  not 
oonelusive  presumption  of  consent.    The  King  vs.  Eriokson^  1501 
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C.    Cruelty  to  Animals. 

12.  Sea  12,  Chap.  61,  Laws  of  1884)  does  not  authorize  imprisonment 
for  this  offense.     The  King  vs.  Tai  TTa,  598. 

13.  Conviction  of  cruelty  to  ten  mules  held  not  to  be  a  bar  to  a  subse- 
quent conviction  for  cruelty  to  two  horses.  The  King  vs.  Tai  Wa, 

596. 

D.    Embezzlement. 

14.  Defendant,  having  failed  to  deliver  in  China  money  entrusted  to 
him  for  that  purpose  in  Honolulu,  held  guilty  of  embezzlement 
either  in  China  or  Honolulu.    The  King  V8.  Chock  Hoony  372. 

16.  Extradition  granted,  on  requisition  from  California,  for  a  person 
charged  with  embezzlement  in  that  State.  jEztraditian  qf 
McCarthy^  573. 

E.    Forgery  and  IJTTBRiNa. 

16.  Forged  instrument  need  not  be  so  made  that  if  genuine  it  would 
be  valid     The  King  vs.  Heleliilii,  16. 

17.  Forged  Instrument  must  carry  on  its  face  the  semblance  of  that 
of  which  it  is  a  counterfeit.     The  King  vs.  MdhukaliilUy  96. 

18.  Guilty  knowledge  may  be  shown  by  evidence  of  statements  of 
defendant  as  to  other  forged  paper.    /6. 

F.    Gaming. 

19.  A  lottery  is  a  game.    The  King  vs.  Ah  Lee,  545. 

G.  Homicide. 

20.  There  being  evidence  to  support  a  conviction  for  murder,  the 
Court  declines  to  set  the  verdict  aside.    The  King  vs.  Keanu^  173. 

21.  Self  defense  defined.    The  King  vs.  Bridges,  467. 

22.  It  is  proper  to  leave  the  whole  case  to  the  Jury,  with  a  statement 
of  the  law  applicable.    lb. 

28.    Verdict  of  manslaughtei  in  second  degree  held  Justified  by  evi- 
.  dence.    lb. 

H.    Obstructing  Officer  of  Customs. 

24.  Officer  of  Customs  cannot,  without  a  search  warrant,  open  mer- 
chandise brought  from  a  port  of  entry  in  an  inter-island  steamer 
and  landed  in  warehouse  at  another  port.     Ihe  King  vs.  Aho,  565. 

25.  Officer  with  no  search  warrant  held  not  to  be  in  discharge  of 
official  duty :  and  defendant  not  guilty  of  obstructing  him.    lb. 

1.    Opium. 

26.  Charge  to  Jury,  as  to  facts  coustitutin^  possession,  held  proper. 
The  King  vs.  Ah  Sing^  553. 

27.  Requisites  of  Search  Warrant,  see  See  Sop  vs.  Chillingworth^  537. 

CRUELTY  TO  ANIMALS,  see  CRIMINAL  LAW,  12,  18. 

CURRENCY,  see  Opinion  on  the  Currency^  274. 

CUSTOMS,  see  REVENUE  LAWS. 
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DAMAGES. 

1.  A  <*  penalty  and  forfeiture  of  $2,000"  held  to  be  liquidated  dam- 
ages.    Colby  V8,  Bailey,  152. 

2.  In  an  action  for  damage  to  plaintiff's  carriage  caused  by  reckleai 
driving  of  defendant  in  his  carriage :  held  no  defense  that  both 
parties  were  returning  late  at  night  from  an  unlawful  dance. 
BeU  V8,  Wendelf  140. 

8.  Plaintiff  held  not  entitled  to  damages  for  injury  to  bis  feelings 
and  reputation  caused  by  the  unauthorized  publication  by  de- 
fendant of  a  letter  of  apology  written  by  plaiiitiff  to  a  third  party. 
WaterhoiLse  va,  Spreckela^  246. 

4.  In  an  action  by  a  mortgagor  to  set  aside  sale  made  under  a  power 
in  the  mortgage,  neither  plaintiff  nor  purchasers  at  the  sale  can 
recover  damages  against  the  mortgagee  on  account  of  the  sale. 
Silva  V8,  Lopez,  424. 

6.  A  second  telephone  company  is  bound  to  construct  its  wires  so  as 
not  to  interfere  with  the  wires  of  a  company  already  established: 
and  it  is  no  defense  to  an  action  for  damage  caused  by  inter- 
ference of  wires,  that  ordinary  care  and  skill  was  used  in  con- 
structing lines  of  second  company.  BeU  Telephone  tw.  Mutual 
Telephone,  466. 
See  NEW  TRIAL,  7,  9;  PLEADING,  8,  8- 

DATES  need  not  be  proved  with  exactness.    Estate  ofPuhaiktUa^  12. 

DAYS,  see  MASTER  AND  SERVANT,  3 ;  MORTGAGE,  7. 

DE  FACTO  AND  DE  JURK,  see  The  King  v«.  Ah  Lin,  69. 

DECLARATION,  see  PLEADING. 

DEED. 

1.  Instrument  held  to  be  a  deed,  not  a  will.  Puukaiakea  i».  JTioo, 
484  ;  Kalihilihi  va.  Kaina,  830 ;  Keliikanakaole  va,  KawcM,  18-* ; 
Kahui  va.  Lauhi,  296. 

2.  Instrument  held  to  be  a  will,  not  a  deed.  Ahlo  va,  Mung  HiU^ 
632  ;  Estate  of  Kaualii^  150. 

8.    Delivery  and  acceptance  held  to  be  proved.     Puukaictkea  «•• 

Hiaa,  484. 
4.    Deed  creating  an  estate  in  fvturo  is  not  void.    /&. 
6.    Deed  by  old  and  feeble  Hawaiians  set  aside  for  mistake.  KiJemntti 

va.  I^aihe^  462. 

6.  Bill  to  set  aside  deed  dismissed,  there  being  no  evidence  of  in- 
adequate consideration,  incompetency  of  the  grantor,  or  fraudu- 

,         lent  representations.    Namomi  va  Ah  Nui,  441. 

7.  After  lapse  of  time  and  possession,  testimony  of  grantor  held  not 
butficient  to  set  aside  deed.    Kumalu  va.  Lovell,  62. 

8.  Equitable  doctrine  of  Laches  may  be  applied  to  an  ejectment  suit 
depending  on  validity  of  a  deed.    lb. 
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0.    An  estate  on  condition  held  not  to  be  created  by  a  deed  in  Ha? 

waiian,  which  plaintiff  claimed  was  conditioned  on  undertaking 

of  grantee  to  support  him.    Kekuke  va.  Keliiaaj  437. 

lb.    Liberal  construction  should  be  given  to  Hawaiian  words  in  a 

deed  that  are  claimed  to  be  equivalent  to  technical  English  or 

Latin  expressions,    lb, 

11.  A  reservation  for  life  of  two  houses,  held  to  be  a  reservation  of 
the  lots  on  which  they  stand.    Keliikanakaole  v§.  Kawaa,  134. 

12.  Plaintiff  alleged  that  she  was  fraudulently  induced  to  make  a 
deed  to  grantees  other  than  she  intended :  held  that  she,  not  the 
intended  grantees,  was  the  proper  person  to  bring  suit  to  cancel 
the  deed.    Puuheana  vs.  Lio,  202. 

18.  Bill  by  grantor,  to  set  aside  deed,  for  alleged  fraud,  dismissed. 
JPuuheana  V8»  2Ao,  204. 

14.  The  Court  will  be  exceedingly  cautious  about  setting  aside  con- 
vevances  upon  the  ground  of  an  ignorant  misunderstanding.    76. 

15.  Actual  possession  under  unrecorded  deed  is  constructive  notice  to 
subsequent  purchaser  whose  deed  Is  recorded.  Achi  va,  Kftawa^ 
298. 

16.  Court  declines  to  set  aside  two  deeds  on  the  alleged  ground  of 
fraud  practiced  on  the  grantor,  there  being  no  proof  of  undue  in- 
fluence.   Howland  va.  Naone^  308. 

17.  Deed  made  by  woman  to  her  brother,  Just  before  her  marriage, 
held  to  be  in  fraud  of  husband's  rights.    Mutch  va.  Holauj  316. 

18.  Bill  to  set  aside  deed,  for  fraud  practiced  on  the  grantor,  dis- 
missed.   Puhi  va.  Mahulua,  659. 

See  BANKRUPTCY,  5,7:  EJECTMENT:  FBAUD :  MISTAKE. 

DEFAULT. 

Technical  law  of  default  does  not  apply  to  a  divorce  suit.  Mitchell 
va.  Mitchellj  161. 
See  JUDGMENT. 

DEPENDANT,  see  PARTIES,  NEGLIGENCE. 

DEFENSE,  see  DAMAGES,  2,  5. 

DEMURRER,  see  EQUITY,  5 :  INJUNCTION,  3 :  PLEADING. 

DENIZATION. 

An  alien  holding  Letters  Patent  of  Denization  need  not  take  Oath 
of  Allegiance  In  order  to  hold  Government  office.  Aliena  and 
Denizenaf  167.. 

DESCENTS. 

A  third  cousin  cannot  inherit  under  our  statute.  Estate  of  B.P. 
BUhop,  288. 

DESERTING  BOUND  SERVICE,  see  MASTER  AND  SERVANT- 
DEVISE,  see  PROBATE  LAW. 
DISCONTINUANCE,  see  MALICIOUS  PROSECUTION,  1. 
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DISCRETION.  See  APPEAL,  4,  14,  15;  CRIMINAL  LATV,  5; 
HUSBAND  AND  WIFE,  11;  JUDGMENT,  1,  2,  4;  MAN- 
DAM  US,  2.  4,  5;  MINISTER  OF  INTERIOR,  2;  SPECIFIC 
PERFORMANCE,  2. 

DISTRICT  JUDGE,  see  JUDGE. 

DIVORCE,  see  HUSBAND  AND  WIFE. 

DOWER,  see  HUSBAND  AND  WIFE :  PROBATE  LAW.    . 

DRAFT,  see  NEGOTIABLE  INSTRUMENT. 

EASEMENT,  see  WATER :  WAY. 

EJECTMENT. 

1.  Not  merely  a  possessory  action,  but  tries  the  title  as  welL  It  is 
enough  to  show  that  the  persons  in  actual  occupancy  are  holding 
under  the  adverse  claimants.     Un  Wong  vs.  Kan  Chuy  223. 

2.  Plaintiff  claimed  the  whole  land:  verdict  for  undivided  half  held 
to  be  proper.    lb. 

8.  Effect  of  taking  a  deed  by  a  grantee  who  claims  adversely,  con- 
sidered.   Mahukaliilii  vs.  Hobron^  104. 

4.  Slight  proof  of  adverse  possessioQ  held  sufficient.    76. 

5.  Actual  possession  under  an  unrecorded  deed  is  constructive  notice 
to  a  subsequent  purchaser  whose  deed  is  recorded.  Achi  m. 
Kauwa^  298. 

6.  Under  plea  of  general  issue  defendant  may  set  up  any  right  under 
which  he  claims.     Kaimiola  vs,  Beni,  294. 

7.  Neither  a  guardian  nor  his  grantees  will  be  allowed  to  set  up 
posseasion  or  title  adverse  to  the  ward,    j^ono  vs,  Phillips^  357. 

8.  Action  against  several  defendants  claiming  under  different  titles : 
held  no  misjoinder  of  parties;     Yee  Tong  Sen  vs.  Hee  Ping^  434. 

9.  Judgment  for  possession  of  land  allowed  to  stand,  if  plaintiff  files 
remittitur  of  damages.    76. 

10.  Survivor  of  Joint-disseisors  becomes  sole  owner  of  the  land.  Kau- 
hikoa  vs.  IJobronj  491. 

11.  Plaintiff  need  not  show  possession  within  twenty  years,  if  he 
shows  title  and  no  adverse  possession  id  proved.  JRose  vs.  StnUk^ 
377. 

12.  Defendant  held  estopped  by  an  adjudication  of  pedigree  in  a 
former  suit,  notwithstanding  failure  of  the  clerk  to  enter  Judg- 
ment therein :  it  may  be  entered  nunc  pro  tunc.    lb. 

13.  Plaintiff  claimed  that  his  deed  was  conditioned  on  the  grantee 
sup]K)rting  him  :  held,  no  estate  on  condition  was  created  :  and 
evidence  of  failure  to  support  was  properly  ekcluded.  Kekuke 
vs.  Keliiaa^  437. 

14.  After  lapse  of  time  and  possession,  testimony  of  grantor  held  not 
sufficient  to  set  aside  his  deed.    KamcUu  vs.  Lovell^  G2. 
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15.  Equitable  doctrine  of  Laches  may  be  applied  to  an  ejectment  suit, 
dopending  on  validity  of  a  deed.    lb. 

16.  The  rale  in  ejectment,  that  plaintiff  may  recover  so  much  land  as 
he  is  entitled  to,  does  not  apply  to  a  bill  in  equity  to  cancel  a  royal 
patent.    Ealaeokekoi  vs.  Kdkele^  47. 

17.  Defendant  alleged  surprise  at  the  evidence  of  his  witness  as  to  a 
loot  deed :  held  that  the  evidence,  even  if  true,  would  be  very 
vague,  and  immaterial.    Ahlo  vs.  Mang  Huif  632. 

18.  Qrantee  of  heirs  of  one  of  several  joint  plaintiffi,  in  an  action  of 
iejectment,  held  estopped  by  judgment  therein  in  a  subsequent 
suit  by  such  co-plaintiffs  against  him.    Holelua  vs.  Kapv^  305. 

19.  Defendant)  claiming  by  adverse  possession,  a  llowed  to  contradict 
evidence  produced  by  plaintiff  in  rebuttal,  that  could  not  have 
been  anticipated  by  the  defense.     Kahui  vs.  Laukl,  487. 

2(K  Defendant  bought  land  from  a  grantor  who  had  no  title,  and 
built  a  house  on  the  land :  held,  he  could  claim  no  equitable 
estoppel  against  plaintiff,  who  subsequently  acquired  title  to  the 
land.    Kela  vs.  Ftxhuilifnay  525. 

SI.  Plaintiff's  delay  iii  claiming  his  rights  held  not  to  be  laches, 
statute  of  limitations  not  having  run.    lb. 

8eeDEED:  JOINT  TENANCY :  LANDLORD  AND  TENANT. 

ELECTION. 

1.  Duties  of  Inspectors  of  Election  defined.  The  King  vs.  Kumuhoc^ 
621. 

2.  Mandamus  issued  to  compel  Tax  Collector  to  give  a  member  of 
military  company,  exempt  from  personal  taxes,  a  tax-receipt 
bearing  the  words  '^Qualified  to  vote.''    Hipa  vs.  Luce,  520. 

EMBEZZLEMENT,  see  CRIMINAL  LAW,  14,  15. 

EMBLEMENTS,  see  LANDLORD  AND  TENANT,  1. 

EMINENT  DOMAIN. 

A  statute,  providing  adequate  remedy  for  persons  damaged  by  taking 

of  land  for  ]»ublic  use,  supersedes  remedy  at  common  law.    Her* 

ring  vs.  QvUck,  57. 

EQUITY. 

1,  Equity  has  Jurisdiction  to  restrain  a  manager  of  a  sugar  planta- 
tion from  interfering  after  his  removal.    Kllauea  vs.  Macfie^  3. 

2.  Equity  follows  Statute  of  Limitations.  Kalaeokekoi  vs.  Kahele, 
47. 

8.  Where  a  bill  to  set  aside  a  Royal  Patent  is  dismissed,  plaintiff 
cannot  recover,  as  in  ejectment,  so  much  land  as  he  is  entitled  to. 
lb. 

4.  Equity  will  not  relieve  in  the  case  of  a  bargain  merely  improvi- 
dent.   Naniomi  vs.  Ah  Niu,  441. 

&    Demurrer  sustained  to  bill  by  mortgagee  for  iuj  unction,  on  ground 
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that  plaiiitiffhas^n  adequate  remedy  at  law.    Nott  V9^  Burget^ 
420. 

See  DEED:  EJECTMENT:  ESTOPPEL:  FRAUD:  HUSBAND 
AND  WIFE :  INJUNCTION  :  JOINT  TENANCY :  LACHES : 
LANDLORD  AND  TENANT:  MISTAKE:  MORTGAGE: 
PARTITION:  PARTIES:  PLEADING:  SALE:  SPEXJIFIC 
PERFORMANCE  :  TRUST. 

ERROR,  Bee  JUDGMENT :  WRIT  OP  ERROR. 

ESTATES  OF  DECEASED  PERSONS,  see  PROBATE  LAW. 

ESTOPPEL. 

1,  Agreement  between  defendant  and  B,  held  not  to  estop  defendant 
from  denying  liability  to  plaintift  for  goods  sold  to  B.  Tinker  tw. 
Oraham^  503. 

2.  Plaintiff  in  ejectment  held  not  to  be  estopped  by  having  allowed 
defendant  to  build  a  house  on  the  land,  defendant  having  no  title. 
K^a  v«.  Pahuilima,  525. 

8.  Defendant,  owner  of  land,  allowed  plaintiff  to  lend  money  on  a 
mortgage  made  by  one  in  possession  of  the  land  under  an  appa- 
rently good  title :  held,  plaintiff  could  recover  amount  of  mortgage 
from  defendant.   '  Armstrong  vs,  Kapohakuj  185. 

4.  Grantee  of  heirs  of  one  of  several  Joint-plaintifb  in  ejectment,  held 
estopped  by  judgment  therein,  in  a  subsequent  suit  by  such  oo» 
plaintiffs  against  him.    Holelua  V8.  Kapu^  305. 

6.  Defendant  held  estopped  by  adjudication  of  pedigree  in  a  former 
suit,  notwithstanding  the  clerk  failed  to  enter  Judgment  on  ver- 
dict therein :  judgment  may  now  be  entered  nunc  pro  tunc.  Row 
V8.  Smithy  377  :  Kaavnhi  va,  Noa^  381 :  Kaawihi  vs  Rose,  382. 

6.  Trustees  under  a  will  having  delegated  their  authority  to  dece- 
dent's widow,  held  liable  for  her  debts  incurred  for  support  of 
children.    Stillm,an  V8,  DavieSj  494. 

7.  A  corporation  held  not  estopped  by  acts  of  its  manager  and  agent 
in  regard  to  a  lease.    Afnona  va,  Kohala  Sugar  Co.^  359. 

8.  Commissioner  of  Boundaries  having  taken  testimony  as  to  fishing 
rights,  but  having  refused  to  award  the  rights;  owner  of  adjoin* 
ing  land  held  not  estopped  from  disputing  boundaries  of  tboie 
fishing  rights,  in  another  suit.    Akeni  vs.  Wong  Ka  Mau^  91. 

9.  L.  planted  land  on  shares,  by  agreement  with  widow  of  decedent: 
laud  was  sold  to  pay  decedent's  debts :  held,  L.  was  not  estopped 
to  claim  his  share  of  the  crop  from  the  purchaser  of  the  land,  and 
the  widow  was  not  estopped  to  claim  her  dower  in  the  proceeds. 
Luha  vs.  Femandezi  388. 

EVIDENCE. 

1.  It  is  discretionary  with  the  Court  to  allow  the  prosecationy 
after  both  sides  have  closed,  to  put  in  evidence  inadvertently 
omitted.    The  King  vs,  Meleliiliif  16. 
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2.    Evidence  being  conflicting,  Ck>art  declines  to  disturb  verdict 

See  Court  and  J  o  by,  6.  \ 

8.    A  foreign  law  must  be  proved  like  any  other  fact.    Board  of  Imr 

migration  vs,  JEstrella,  211. 

4.  In  ejectment,  plaintiflT  in  rebuttal  put  in  evidence  to  rebut  ad- 
verse possession  of  defendants :  defendants  were  then  allowed  to 
contradict  this  rebuttal :  held,  no  error.    Kahui  va.  Lauki^  487. 

5.  Receipts  given  by. an  alleged  agent  held  admissible  as  evidence  of 
agency.    Robinson  va.  Sreaotnoh^  618. 

6.  Evidence  as  to  certain  iLeys  found  on  plaintiff,  and  as  to  de- 
fendant's conversations  with  police  officers  while  making  the 
charge,  admitted  as  part  of  res  gestae  in  an  action  for  malicious 
prosecution.    Phillip  va.  Waller,  609.    , 

Bee  ARBITRATION:  BOUNDARIES:  COURT  AND  JURY: 
CRIMINAL  LAW  :  EJECTMENT :  NEW  TRIAL :  PLEAD- 
ING :  PROBATE  LAW. 

EXCEPTION. 

1.  Exceptions  can  be  taken  from  order  refusing  new  trial,  and  there 
is  no  time  limited  within  which  the  bill  of  exceptions  must  be 
presented.    Ah  Chu  va.  Sung  Kwong  Wo  Co,j  291. 

2.  Bill  of  exceptions,  referring  to  Judge's  notes  as  evidence,  is  not 
improper.    lb. 

See  APPEAL :  CRIMINAL  LAW,  3 ;  NEW  TRIAL. 
EXECUTOR,  see  PROBATE  LAW. 

EXTRADITION. 

1.  Extradition  granted,  on  requisition  of  Governor  of  California  and 
request  of  U.  8.  Minister  Resident  in  this  Kingdom,  notwith* 
standing  that  embezzlement  is  not  an  offense  named  in  the 
Treaty.    In  re  McCkirthy^  573. 

2.  The  Government  has  a  right,  independent  of  any  treaty,  to  suiv 
render  a  fugitive  from  Justice  of  a  foreign  State,    lb. 

FALSE  IMPRISONMENT,  see  MALICIOUS  PROSECUTION. 

FALSE  REPRESENTATIONS,  see  FRAUD. 

FENCES. 

A  party,  whose  rights  are  to  be  passed  upon  at  any  hearing  before 
Commissioners  of  Fences,  must  have  notice  to  attend.  Oonveia 
va.  Loka,  288. 

FIRE. 

1.  Printed  Circular,  not  specifying  actual  breach  of  fire  ordinance,  is 
not  a  compliance  with  statute  requiring  written  notice  to  be  given 
to  a  person  violating  an  ordinance,  Maguire  va,  Tong  Wo,  41. 

2.  Action  to  recover  statutory  penalty  for  breach  of  fire  oitiinance  is 
not  a  criminal  prosecution.    The  King  va,  Tong  Wo,  20. 
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8,  Minister  of  Interior,  having  charge  of  city  water  sopply,  is  not 
liable  at  suit  of  a  private  citizen  for  damage  caused  by  insufficient 
water-supply  at  a  fire.     Way  vs.  Oulick,  70, 

FISHERY.    Rights  considered  and  passed  upon.  AJceni  vs.  Wong  Ka 
Mau,  91 ;  Shipman  vs.  Nawahif  571. 

FOREIGN  LAW  must  be  proved  like  any  other  fact    Board  of  Im- 

migration  vs.  Estrella^  211. 

FORGERY,  see  CRIMINAL  LAW,  le,  17, 18. 
FORMS,  see  PLEADING, 

FRAUD. 

1.  Bill  to  set  aside  deed  for  fraud  dismissed.    Puuheana  vs,  LiOj  201, 

2.  The  Court  will  be  ver^  cautious  about  setting  aside  convey&aoes 
on  the  ground  of  ignorant  miatalie.    Ih. 

3»  A  sale  of  shares  of  stoclc  set  aside  for  false  representations  of  the 
seller,  upon  which  tite  buyer  acted,  although  he  might,  by  dili- 
gent inquiry,  have  ascertained  their  falsity.    Wifeox  vs.  JSllis,  335. 

4.  Sale  of  a  sugar  plantation,  at  an  exaggerated  price,  to  a  person  of 
impaired  mind,  set  aside.    McKeague  vs.  Kennedy ^  347. 

5«  Deed  made  by  a  woman  to  her  brother,  Just  before  her  marriage, 
held  to  be  in  fraud  of  the  husband's  rights.  Mutch  vs.  Uolati^ 
816. 

6b  The  Court  declines  to  set  aside  two  deeds  for  alleged  fraud  prac- 
ticed on  the  grantor,  there  being  no  proof  of  undue  influence. 
Howland  vs.  Naone,  808. 

7.  Mere  suspicion  is  not  sufficient  ground  to  establish  fraud.    lb. 

8.  Bill  to  set  aside  deed  dismissed,  there  being  no  proof  of  inadequacy 
of  consideration  or  fraudulent  representations.  Namomi  v9.  Ah 
NiUj  441. 

9.  Equity  will  not  relieve  in  the  case  of  a  bargain  simply  improvi- 
dent,   lb. 

10.  Conveyance  made  in  May,  1884,  by  a  party  declared  bankrupt  in 
February,  1885,  set  aside  as  in  fraud  of  creditors.  Farke  vs.  Lent 
Ng,  516. 

11.  Bill  to  set  aside  deed,  for  fraud  and  undue  influence  practiced  on 
the  grantor  when  in  a  condition  of  mental  unsoundness,  dismissed. 
Puhi  vs.  Mahulua,  659. 

12.  Transfer  by  a  partner  to  the  firm  book-keeper,  prior  to  bank- 
ruptcy, held  in  fraud  of  creditors.    Hackfeld  vs  Ing  Choi^  136. 

18.  In  an  action  to  cancel  a  power  of  attorney  for  fraud  practiced  by 
the  donee  of  the  power  on  the  donors :  held  that  no  fraud  was 
shown,  and  the  donors  must  abide  by  their  contract.  Kaopua  vs. 
Eeelikolani,  675. 

14L  Court  cannot  conclude  that  people  do  not  understand  conse- 
quences of  their  own  acts,  and  relieve  them  from  results  of  their 
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own  ignorance  and  stupidity,  when, by  so  doing,  an  injury  would 
be  inflicted  on  third  parties.    /&. 
Bee  MISTAKE.     # 

FRAUDS,  STATUTE  OF,  see  STATUTE  OF  FRAUDS. 

GAMING,  see  CRIMINAL  LAW,  19. 

GARNISHEE. 

1.  Plaintiff  held  entitled  to  amount  paid  into  Court  by  garnishee,  as 
against  assignees  in  Bankruptcy  of  defendant.   West  vs.  Kerr,  445. 

2.  Petition  for  garnishee  process  must  be  in  writing.  Ih^ag  vs. 
AdamSj  604. 

3.  Judgment  by  default  was  entered  in  a  term-case  in  vacation :  the 
garnishee  paid  into  Court  funds  in  his  hands  before  opening  of 
the  term  :  proceedings  held  regular.    Ashfard  va,  Titcombj  489. 

4.  Assignee  for  benefit  of  creditors  cannot  be  garnisheed  in  suit 
against  the  debtor  by  a  creditor  not  included  in  the  assignment. 
Lam  Yip  va,  Ching  Sing,  589. 

GATE,  see  WAY,  5. 

GIFT.  A  deposit  in  savings  bank  by  a  father,  to  account  of  a  son,  but 
payable  to  himself,  is  an  incomplete  gift  inter  vivos,  void  for  want 
f)f  delivery.    Brovm  va.  Bishop  ds  Co,,  54. 

GOVERNMENT,  see  Aliena  and  Denizens,  107:  Segregation  of 
Lepers,  162:  MANDAMUS:    MINISTER  OF  INTERIOR. 

GOVERNMENT  BOND,  see  Castle  vs.  Kapena,  27. 

GOVERNMENT  OFFICE,  see  Alims  and  Denizens,  167. 

GRANT.    See  EJECTMENT :  JOINT  TENANCY,  2 :  FISHERY. 

GUARDIAN  AD  LITEM,  see  PLEADING. 

GUARDIAN  AND  WARD. 

Neither  guai*diaii  nor  his  grantees  will  be  allowed  to  set  up  pos- 
session or  title  in  land  adverse  to  the  ward.  Lono  vs.  Phillips,  357. 

Bee  PROBATE  LAW. 

HAWAIIAN  WORDS,  see  DEED,  9,  10:  WORDS. 

HIGHWAY,  see  WAY. 

HUSBAND  AND  WIFE. 

A.    General. 

1.  Necessaries  do  not  include  fee  of  attorney  for  defending  wife  in 
criminal  suit  for  desertion  brought   by   husband.     Kekoa   vs. 

Borden,  23. 

2.  Trust,  to  wife's  separate  use,  held  to  vest  in  executors  by  terms 
of  will.    Estate  of  Boardman,  146. 

8.    Deed  made  by  a  woman  to  her  brother,  Just  before  her  marriage, 
92 
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set  aside  as  in  fraud  of  the  husband's  rights.    Mutch  vb.  SolaUf 
816. 

* 

4.  Marriage  does  not  vest  wife's  choses  in  action  in  the  hushandi 
unless  he  takes  steps  to  reduce  them  to  possession  during  cover- 
ture.   Biemenschneider  ve.  KalaehaOf  550. 

6.  Carriage  and  horses  bought  by  the  wife  with  proceeds  of  sale  ci 
her  land,  held  to  belong  to  her  husband.    lb. 

6.  In  a  conveyance  to  husband  and  wife,  the  entire  estate  vests  in 
the  husband  on  wife's  death.     Wailehua  vs.  Lio^  519. 

7.  Lease  purporting  to  be  by  husband  and  wife,  but  executed  by 
husband  only,  held  to  be  ratified  by  the  wife  by  receiving  rent  i 
after  husband's  death.     Kenway  vs.  Notley^  123. 

8.  In  an  action  for  necessaries  furnished  to  the  wife,  while  separated 
from  her  husband  on  account  of  his  adultery,  the  fact  of  her  sub- 
sequent adultery  is  no  defense,  unless  the  wife's  adultery  is 
notorious  and  known  to  the  person  supplying  the  necessaries. 
Luka  vs.  Poohindj  695. 

See  LANDLORD  AND  TENANT,  1 :  PROBATE  LAW,  11,  13,  16. 

B.    Divorce  and  Separation. 

9.  Law  of  default  does  not  apply  to  divorce  suit :  if  defendant  has  ' 
defense,  it  is  duty  of  Court  to  hear  it.    Mitchell  vs.  Mitchell^  16L 

10.  Statutory  attorneys'  fees  will  not  be  taxed  in  suit  for  divorce  or 
separation.     Oertz  vs.  OertZy  175. 

11.  Allowance  of  attorneys'  fees  is  in  discretion  of  the  Court.    Kekoa  % 
vs.  Borden^  24. 

12.  Alimony  does  not  include  fee  of  attorney  for  defending  wife  in 
criminal  suit  for  desertion,  brought  by  the  husband.    76. 

13.  Voluntary  gifts  and  assistance  to  the  wife  from  her  family  are 
not  proof  of  the  husband's  failure  to  support  her.  Coleman  m^ 
Coleman^  260.  m 

14.  **  Cruelty  "  defined,  and  held  not  proven.    lb. 

ILI,  see  BOUNDARIES:  FISHERY. 

ILLEGALITY,  see  DEFENSES. 

IMMIGRATION,  see  MASTER  AND  SERVANT. 

INDICTMENT,  see  CRIMINAL  LAW. 

INFANCY,  see  GUARDIAN  :  PARENT :  PROBATE  LAW* 

INJUNCTION. 

1.  Injunction,  not  mandamus,  is  the  remedy  to  prevent  a  public 
officer  from  doing  a  Contemplated  illegal  act.     Castle  vs.  Kapena^  w 
27. 

2.  Injunction,  not  quo  warranto,  is  the  remedy  against  manager  of  a  ^ 
plantation  who  interferes  after  his  removal.    Kilauea  vs.  Mciq/Uf 

3. 

5.  Plaintiff  filed  bill  to  restrain  defendant  from  ojpening  a  water  1 
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way,  but  alleged  that  plaintiff  had  closed  it  up :  held  demurrable, 
as  there  was  no  averment  that  defendant  threatened  to  re-o{»en  it. 
Lopez  v8.  AcheUy  607. 

4.  Injunction  granted  against  defendants,  who  had  transferred  stock 
of  a  corporation  as  security,  and  lost  their  right  to  redeem,  re- 
straining them  from  interfering  with  the  management  of  the  cor- 
poration.   Onomea  V8,  Austin^  555. 

INSOLVENCY,  see  BANKRUPTCY. 

INSURANCE,  see  TAX,  4. 

JOINDER,  see  PARTIES. 

JOINT  STOCK  COMPANY,  see  CORPORATION. 

JOINT  TENANCY  AND  TENANCY  IN  COMMON. 

1.  There  being  no  feudal  tenures  in  this  Kingdom,  reason  for  com- 
mon law  rule  of  Joint- tenancy  has  no  existence  here.  Awa  vs. 
Horner^  543. 

2l  Grant  by  royal  patent  to  two  persons  and  their  heirs  held  to 
create  a  tenancy  in  common.    lb, 

5.  In  a  conveyance  to  husband  and  wife,  entire  estate  vests  in  hus- 
band on  wife's  death.  Wailehua  vb.  LiOf  519 ;  Kenway  vs.  Notley^ 
124. 

4.  Title  of  tenants  in  common  must  be  at  rest  between  them,  or 
partition  cannot  be  decreed.     Wailehua  vs.  Lio^  519. 

6.  Survivor  of  joint  disseisors  becomes  sole  owner.  Kauhikoa  vs, 
Hobron,  491. 

6.  Plaintiff,  by  an  assignment  of  an  interest  in  a  contract,  held  to 
become  a  joint  contractor  with  his  assignor,  not  a  tenant  in  com- 
mon.   Homer  vs,  Spreckela^  430. 

7.  A  widow  in  possession  of  her  deceased  husband's  land,  held  to  be 
a  tenant  in  common  with  the  heirs  and  with  purchasers  at  a  sfile 
of  the  land  to  pay  decedents'  debts.    Luha  vs.  Holt^  182. 

8.  The  widow  having  agreed  that  plaintiff  should  plant  the  land  on 
shares:  held,  that  plaintiif  was  a  tenant  in  common  with  the 
widow,  and  entitled  to  harvest  the  crop  after  the  sale  of  the  land. 
lb. 

JUDGE.    Alleged  malfeasance  of  District  Judge  reviewed.    In  re 

KahulUf  283  :  In  re  Kakina,  669. 
See  COURT. 

JUDGMENT. 

1.  No  appeal  from  Judgment  by  default.    Luce  vs.  Chin  Wa,  629. 

2.  A  Court  may  in  its  discretion  allow  a  re-argument :  and  may,  in 
consequence  thereof,  correct  manifest  errors  and  mistakes  in  a 
decision  rendered.    Mahukaliilii  vs.  Hobrouj  106. 

8.    Where  clerk  fails  to  enter  judgment  on  verdict,  the  Court  will 
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order  it  entered  nunc  pro  tunc,  when  the  defect  is  noticed.    JSoae 
va.  Smitht  377. 

4.    Judgment  by .  default  was  entered  in  vacation,  in  a  term-case : 
held  regular:  and  all  arguments  for  opening  default  must  be 
addressed  to  the  discretion  of  the  presiding  Judge  at  the  term.. 
Ashford  vs,  Titcomb,  489. 
See  COSTS  :  ESTOPPEL,  4,  5. 

JUDICIAL  NOTICE. 

The  Court  will  take  Judicial  notice  of  condition  of  communities 
on  the  Islands,  and  their  modes  of  doing  business.     The  King  «t. 
Heleliiliiy  16. 

JURISDICTION. 

1.  Of  Circuit  Courts  on  appeal.    The  King  vs.  Aiona^  142;  Board  q^ 
Immigration  vs.  Souaa^  588. 

2.  Of  Probate  Courts  as  to  revocation  of  probate.    JSstate  of  Kauor 
liif  150. 

d.    Waiver  by  counsel  held  to  give  the  Court  Jurisdiction  of  persons, 

it  already  having  Jurisdiction  of  subject-matter.    Coleman  ««. 

Coleman,  300. 

Bee  ADMIRALTY  :  APPEAL  :    CIRCUIT  COURT:    CROHN AL 

LAW,  14,  15:  EQUITY:  MANDAMUS:  PARTIES:  PROBATE 

LAW:  SUPREME  COURT:  WATER. 

JURY,  see  COURT  AND  JURY. 

KULEANA,  see  LAND  COMMISSION  AWARD. 

LABOR  CONTRACT,  see  MASTER  AND  SERVANT. 

LACHES. 

1.  Plaintifif's  delay  in  claiming  title  to  land  held  not  to  be  laches, 
statute  of  limitations  not  having  run.    Kela  V9,  Pahuilima,  525. 

2.  Doctrine  of  Laches  may  be  applied  to  ejectment  suit  dependini; 
on  validity  of  deed.    Kamalu  vs,  Lovell,  62. 

3.  Poverty  is  not  excuse  for  laches.    Kalaeokekoi  vs.  Kahele^  47. 

4.  Failure  to  assert  rights  for  period  up  to  Qr  less  than  that  pre- 
scribed by  statute  of  limitations,  is  laches,    lb. 

Bee   COSTS,   1 :    SPECIFIC  PERFORMANCE,   3 :   STATUTE  OF 
LIMITATIONS. 

LAND  COMMISSION  AWARD. 

1.  Pfoceedings  before  the  Land  Commission  cannot  now  be   re- 
examined.   Kaai  vs.  Mahuka,  354. 

2.  Award  721,  to  Mahuka,   though  headed  ''Mahuita  and  Kaai," 
creates  no  trust  in  Mahuka  for  Kaai.    lb. 

See  BOUNDARY:  EJEpTMENT :  FISHERY:  JOINT  TENANCY: 
ROYAL  PATENT:  WATER:  WAY. 

LAND  OFFICE,  PRACTICE  IN,  see  Kalaeokekoi  vs.  Kahele,  47. 
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LAND,  TITLE  TO,  see  BOUNDARY  :  DEED:  EJECTMENT: 
EQUITY :  JOINT  TENANCY :  LANDLORD  AND  TENANT : 
W4Y. 

LANDLORD  AND  TENANT. 

L  Widow  agreed  that  plaintiff  should  plant  land  on  shares ;  before 
maturity  of  crop^  the  land  was  sold  to  pay  debts  of  deceased  hus- 
band: held,  plaintiff  could  harvest  crop,  but  could  not  recover 
damages  of  widow  for  breach  of  covenant.    Luha  vs.  HoHy  182. 

2.  Tenant,  who  has  right  to  remove  fixtures,  must  do  so  before  he 
quits  possession.    Akiona  vs.  Kohala  Sugar  Company ,  359. 

Z.  Tenant  held  to  have  surrendered  right,  under  the  lease,  to  be  paid 
for  house  built  by  him.    lb, 

4.  Landlord,  a  corporation,  held  not  estopped  by  acts  of  its  manager. 
lb. 

5.  Lease  was  dated  26th  August :  held,  there  was  no  evidence  of 
waiver  of  right  to  collect  rent  on  26th  of  each  month.  Tregloan 
vs.  Bertelmann^  600. 

6.  Evidence  fails  to  show  surrender  of  term  by  lessee  or  release  by 
lessor.    76. 

7.  Lessor,  to  oust  tenant  for  non-payment  of  rent,  must  pursue  the 
statutory  remedy ;  if  he  takes  forcible  possession,  he  is  liable  as 
bailee  for  goods  of  tenant.    Kong  Kee  vs.  Kahalekouy  548. 

8.  Statute  as  to  summary  proceedings  applies  only  Where  relation 
of  landlord  and  tenant  exists.    Eobello  vs.  Wong  Quing,  98. 

9.  Lease  was  made  of  mortgaged  land,  to  be  annulled  in  case  of  fore- 
closure :  held,  that  vendee  at  foreclosure  sale  could  bring  sum- 
mary proceedings  against  lessee.    lb. 

10.  Lease  need  not  be  in  duplicate.     Holi  vs.  Koahanu^  375. 

11.  Facts  held  to  constitute  delivery  of  lease.    J&. 

12.  Charge  to  jury,  as  to  delivery,  held  proper.    76* 

13.  Agreement  for  leasing  rice  land  held  to  be  a  lease.  Chulan  vt. 
Prittceville,  84. 

14.  Defendants  held  to  be  entitled  to  interest  from  date  of  writ.    76. 

15.  Lease,  executed  by  husband  only,  held  to  have  been  ratified  by 
wife  accepting  rent  after  husband's  deaih.  Kenway  vs,  Notley^ 
123. 

16.  Voluntary  bankruptcy  of  lessee  is  not  breach  of  covenant  not  to 
assign  without  lessor's  consent    Peacock  vs.  Lovejoy^  231. 

17.  Receipt  of  rent  by  lessor,  after  breach  of  covenants  known  to 
him,  is  waiver  of  breach.    Bishop  vs.  Commissioners^  242. 

18.  Assignee  of  lessee  may  sue  lessor  for  breach  of  covenant  of  quiet 
enjoyment.    lb. 

19.  Lease  aa  partnership  assets,  considered.  Un  Wong  vs^  Kan  Chu^ 
225. 

Bee  EJECTMENT,  8,  9. 
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LAW,  see  FOREIGN  LAW  :  STATUTES- 
LEASE,  see  LANDLORD  AND  TENANT. 
LEPROSY,  see  Segregation  of  Lepers^  162. 

LETTER,  Rights  of  Property  in.     Waterliouse  v8.  SpreckeU^  240, 
LETTERS  OF  DENIZATION,  see  DENIZATION. 
LIBEL. 

An  action  cannot  be  sustained  at  law,  either  for  libel  or  damage, 
to  recover  for  injury  to  plaintiff  caused  by  unauthorized  re-publi- 
cation by  defendact  of  a  letter  printed  and  published  by  plaintiff 
twenty  years  previously.     Waterhouse  vs,  SpreckeUj  246. 

LIMITATIONS,  see  STATUTE  OF  LIMITATIONS. 

LIQUIDATED  DAMAGES,  see  DAMAGES. 

LOST  INSTRUMENT,  see  EJECTMENT,  17 :   PROBATE  LAW, 
1,2. 

MAHELE,  see  BOUNDARY. 

MALFEASANCE,  see  JUDGE. 

MALICIOUS  PROSECUTION. 

1.  It  is  not  necessary  to  show  that  the  criminal  chai^,  on  which 
the  action  is  based,  resulted  in  an  acquittal :  it  is  enough  if  it  was 
discontinued  by  the  prosecution.    McCroaaon  V8,  CSAmmingSf  391. 

2.  Facts  sufficient  to  induce  belief  in  guilt  of  accused  must  have 
been  known  to  defendant  before  he  made  the  charge,  in  order  to 
base  probable  cause  upon  them.    Fhillip  vs.  Waller^  609. 

3.  Probable  cause  defined.    lb. 

4.  Probable  cause  is  not  a  question  for  the  jury.     Alau  t».  Parke^  2L 

MALPRACTICE,  see  ATTORNEY- AT-LAW,  3. 

MANDAMUS. 

1.  Citizens  and  ?tax-payers  may  bring  mandamus  against  a  public 
officer.     Castle  v8,  Kapena,  27. 

2.  Mandamus  lies  against  a  Cabinet  Minister  to  compel  performance 
of  purely  Ministerial  duties.    lb. 

3.  Mandamus  is  not  the  proper  remedy  to  prevent  a  public  officer 
from  doing  a  contemplated  illegal  act.    lb. 

4.  Mandamus  lies  to  compel  i/he  Minister  of  Interior  to  present  to 
the  King  in  Privy  Council  a  petition  for  a  charter  of  incorpora- 
tion.    Orieve  vs.  Gulickj  73. 

&.  Mandamus  issued  to  compel  tax-collector  to  give  a  member  of 
military  company,  exempt  from  personal  taxes,  a  tax  receipt 
with  words  '^qualified  to  vote.''    Hipa  vs.  Luce,  520. 

Bee  MINISTER  OF  INTERIOR. 
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MANSLAUGHTER,  see  CRIMINAL  LAW,  21,  22,  23. 

MARRIED  WOMAN,  see  BREACH  OP  PROMISE :  HUSBAND 
AND  WIFE :  PROBATE  LAW,  11,  13,  14,  15,  16,  17. 

MARSHAL  OF  THE  KINGDOM,  see  TRESPASS. 

MASTER  AND  SERVANT. 

A.     GENEBAIi. 

1.  Subsequent  seduction  of  a  servant  by  her  master  would  not  bar 
her  right  to  wages  for  prior  proper  domestic  service :  but  here  the* 
original  contract  was  clearly  for  plaintiff's  person:  verdict  for 
plaintiff  set  aside.    Kalua  vs.  Selig^  656.. 

2.  Servant  claimed  wages  under  an  alleged  continuing  trust  in  the 
master  in  her  favor:  held,,  aa  the  evidence  failed  to  prove  a  trust, 
statute  of  limitations  ran  against  all  of  the  claint  prior  to. the  last 
six  years.    Kamihana  va.  Oiade,  497. 

B.    Labor  Contracts. 

&  Contract  for  three  years  held  to  mean  calendar  years,  in  spite  of 
wages  being  paid  for  each  month  of  26  days.  Bickard  vs.  CoutOf 
607. 

4  Laborer  cannot  be  compelled  to  make  up  lost  time,  except  by  ad- 
judication of  a  Court.    lb. 

6.  Contract  made  in  a  foreign  country,  to  be  executed  here,  need  not 
be  acknowledged.    Board  of  Immigration  va.  Eatrella^  211. 

6.  Foreign  law  must  be  proved.    Ih. 

7.  Contract  may  be  cancelled  for  default  of  agents  and  overseers  of 
the  master.    lb. 

8.  An  overseer  is  a  *' master"  within  the  law  prescribing  a  penally 
for  cruelty  of  master  to  servant.    lb. 

9.  Alleged  malfeasance  of  a  District  Judge,  In  a  case  betwaen  master 
and  servant,  considered.    In  re  Kakina,  669. 

MINISTER  OF  FINANCE,  see  MANDAMUS,  1,  2,  8. 

MINISTER  OF  INTERIOR. 

1.  His  duties  and  responsibilities  are  similar  to  those  that  pertain 
to  municipal  corporations  elsewhere.     Way  va..Oulicky  70. 

2.  Supplying  water  rests  in  his  discretion,  and  he  is  not  liable  to  a 
private  citizen  damaged  by  lack  of  water  supply  at  a  fire.    lb. 

8.    Mandamus  lies  to  compel  him  to  present  to  Privy  Council  a 
petition  for  charter  of  iucorporati(»n.    Grieve  va.  Oulick^  73. 

MINOR,  see  GUARDIAN  AND  WARD :  PARENT  AND  CHILD : 
PROBATE  LAW,  14. 

MISTAKR 

1.  Trust  deed,  without  power  of  revocation,  held  not  revocable  by 
maker  on  ground  of  mistake :  the  mistake,  if  any,  being  of  law.. 
Afong  VB.  Jfong^  191. 
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2.    Deed  by  old  and  feeble  Hawaii ans  set  aside :  it  appearing  that 
they  Intended  to  reserve  a  life  interest,  and  executed  deed  under 
mistake  of  its  legal  effect.    Kukuinui  V8.  Naihe^  462. 
See  FRAUD :  JUDGMENT,  2. 

MORTGAGE. 

1.  A  planter  mortgaged  to  plaintiff  the  sugar  to  be  produced  from 
certain  land :  t)ie  contract  between  the  planter  and  mill-owner 
was  that  advances  by  the  mill-owner  were  to  be  paid  first  from 
proceeds  of  crop  :  the  mill-owner  having  no  money  due  the 
planter,  held,  that  the  mortgagor  had  no  claim  agaimst  the  mill- 
owner  for  proceeds  of  sugar.    Sing  Chong  vs.  Hutchinson,  452. 

2.  Mortgagee  can  recover  amount  of  mortgage  from  the  actual  owner 
of  land,  who  stood  by  and  allowed  mortgagee  to  take  the  "mort- 
gage from  mortgagor,  who  apparently  had  a  good  title,  the 
money  having  been  spent  in  improvements  on  the  land.  Armr 
strong  vs.  Kapohaku,  185. 

8.  Foreclosure  decreed  of  mortgage  on  a  sugar  plantation:  and  the 
mortgage  held  to  cover  advances  fbr  carrying  on  the  plantation. 
Orinbaum  vs.  Heeia^  397. 

4*  Mortgagor  failed  to  appropriate  payments  on  the  mortgage :  held, 
mortgagee  was  not  bound  to  apply  them  to  interest,  but  could  ap- 

V  priate  them  to  an  unsecured  debt  for  advances.  Orinhaufn  m, 
Heeia^  405. 

6.  Vendor  of  a  railway,  included  in  a  mortgage  by  vendee  to  a  third 
party,  held  to  have  no  right  to  remove  the  railway  under  the 
claim  that  the  sale  was  conditional.    Fowler  vs.  Heeia,  410. 

6.  In  foreclosure,  demand  for  interest  is  not  equivalent  to  entiy. 
Silva  vs.  Lopezj  262. 

7.  Where  mortgage  prescribed  three  weeks'  notice  to  be  published 
of  time  and  place  of  sale  on  foreclosure,  a  sale  on  the  twentieth 
day  after  first  publication  is  invalid.     lb. 

8.  A  sale  in  town  of  cattle  running  in  the  country,  where  bidders 
could  not  see  the  property,  held  to  be  in  violation  of  mortgagee's 
duty  to  sell  to  best  advaiitage.    lb. 

0.  A  sale  on  foreclosure  having  been  set  aside  for  Irregularity :  held^ 
that  neither  mortgagor  nor  purchasers  at  sale  could  recover,  in 
action  to  set  aside  sale,  consequentifld  damages  against  the  mort- 
gagee.   Silva  vs.  LopeZj  424. 

10.  In  a  bill  to  set  aside  sale  under  power  in  a  mortgage,  the  mort- 
gagor ofl^red  to  pay  the  mortgagee  any  balance  due :  held,  this 
gave  a  Court  of  Equity  power  to  decree  that  mortgagor  pay  the 
deficiency  on  the  mortgage  after  a  subsequent  sale.  Silva  vs, 
LopeZf  594. 

11.  Vendee  at  foreclosure  sale  may  bring  action  for  summary  posses- 
sion against  lessee  of  the  land,  who  holds  under  a  lease  ex>ndl- 
tloned  to  be  annulled  on  a  foreclosure  sale.  Robello  vs.  Wong 
Quing,  98. 
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12.  If  there  is  no  express  stipulation-  to  the  contrary,  right  of  pos- 
session of  mortgaged  chattels  vests  in  the  mortgagee  immediately 
on  execution  of  ihe  mortgage :  only  the  right  to  redeem  passes  to 
the  assignees  in  bankruptcy  of  the  mortgagor.  I^ott  v8.  Burgess^ 
420. 

13.  Demurrer  sustained  to  a  bill  by  a  mortgagee  for  an  injunction 
against  defendant  disposing  of  the  mortgaged  property,  on  the 
ground  that  plaintiff  has  an  adequate  remedy  at  law.    lb. 

14.  Transfer  of  shares  of  stock  as  security  held  not  to  be  a  mortgage 
or  pledge,  but  to  give  the  holder  power  to  vote  the  stock. 
Onomea  vs.  Austifi,  555. 

MUNICIPAL  CORPORATION,  see  MINISTER  OF  INTERIOR. 

MURDER,  see  CRIMINAL  LAW,  20,  21,  22,  23. 

NECESSARIES,  see  HUSBAND  AND  WIFE :  PARENT  AND 
CHILD. 

NEGLIGENCE. 

Illegal  act  of  plaintiff  held  to  be  no  excuse  for  negligence  of  de- 
fendant.   Heis  V8,  Wendelt  140. 

See  LACHES. 

NEGOTIABLE  INSTRUMENTS. 

A  check,  informally  and  awkwardly  drawn,  held  to  be  valid,  when 
coupled  with  the  assurance  of  the  endorser  that  it  was  genuine. 
The  King  va.  Heleliiliij  16. 

See  Brown  va.  Biahop  &  Co.,  54. 

NEW  TRIAL. 

1.  The  fact  that  defendant  was  convicted  on  evidence  of  one  witness 
is  no  ground  for  granting  a  new  trial.     The  King  va.  Ah  Lee,  545. 

2.  Affidavit  in  support  of  motion  for  new  trial  should  show  that 
evidence  is  newly  discovered,  and  that  due  diligence  was  used. 
Malani  va.  Puhij  504. 

8.  Affidavits  may  be  received  after  ten  days  from  verdict,  notwith- 
standing Rule  VIII.    lb. 

4.  Affidavit  of  an  attorney  held  improper.    lb. 

5.  Affidavit  not  properly  entitled  ought  not  to  be  read.    lb. 

6.  Under  Rule  VIII.,  on  exceptions  from  order  denying  or  granting 
motion  for  new  trial,  bond  for  further  costs  must  be  filed  within 
ten  days,    ^iakuaimano  va.  Achoij  591. 

7.  New  trial  ordered,  unless  plaintiff  files  remittitur  of  damages. 
Biemenachneider  va.  Kalaehao,  550. 

8.  The  Court  will  not  grant  a  new  trial  in  order  that  new  counsel 
may  present  a  cage  with  more  exactitude,  no  exceptions,  cover- 
ing th«  points,  having  been  taken  at  the  trial.  Acheu  va.  Sung 
Kwong  Wo  Co.,  833. 
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9.  Although  damages  may  appear  excessive,  yet  if  they  are  within 
estimates  given  by  witnesses,  the  verdict  will  not  be  set  aside. 
76. 

10.  The  verdict  will  not  be  set  aside  if  there  is  evidence  to  support  it 
The  King  vs.  Ah  Sing^  553 ;  The  King  vs.  Keanu^  173  ;  Kong  Kee 
v8.  Kahelekou,  648 ;  Acheu  vs.  Sung  Kwong  Wo  Co,-,  333  /  KapoO' 
hiwa  v8,  KaluahUf  25/  Merrill  vs.  Jaeger,  475 ;  The  King  vs.  Ah 
Lee^  545. 

11.  New  trial  was  claimed,  in  ejectment,  on  alleged  surprise  at  evi- 
dence :  held,  properly  refused,  for  even  if  the  evidence  were  as 
claimed,  it  would  be  vague  and  of  no  effect.  Ahlo  vs.  Mung  Hut, 
632. 

12.  Plaintiff  alleged  surprise  at  defendant,  in  ejectment,  setting  up 
claim  by  inheritance,  he  having  previously  told  plaintiff's  attor- 
ney he  claimed  by  adverse  possession :  new  trial  refused.  Kai' 
miola  v8.  Bent,  294. 

13.  Evidence  of  a  friend  of  plaintiff,  who  sat  with  him  at  the  trial, 
cannot  be  called  newly  discovered.    lb, 

14.  Costs  of  new  trial  taxed  to  defendant,  as  it  was  through  his  laches 
that  the  case  was  left  to  the  jury.    Shipman  vs.  Nawahi,  571. 

15.  If  new  trial  is  ordered,  the  party  finally  losing  the  case  must  pay 
all  costs,  notwithstanding  he  prevailed  in  the  first  trial.  KamcUu 
vs.  Lovell,  181. 

16.  After  verdict  for  plaintiff,  a  servant  of  plaintiff  provided  a  lunch 
for  some  of  the  jurors :  plaintiff  was  not  a  party  to  it:  held,  no 
reason  for  granting  a  new  trial.    Holt  vs.  jBrodie, '662. 

17.  Prosecuting  witness,  after  trial,  paid  for  dinner  of  some  jurors  at 
their  request :  held  not  to  be  such  misconduct  as  would  vitiate 
verdict.     JTie  King  vs.  Makaweo^  64. 

See  APPEAL:  COSTS:  EXCEPTIONS: 
NEWLY-DISCOVERED  EVIDENCE,  see  NEW  TRIAL,  13. 
NOLLE  PROSEQUI,  see  CRIMINAL  LAW,  7. 
NONSUIT,  see  CONTRACT,  1 :  JUDGMENT. 
NOTE,  see  NEGOTIABLE  INSTRUMENT. 

NOTICE. 

1.  Actual  possession  of  land  by  a  party  under  an  unrecorded  deed  Lb 
constructive  notice  to  a  subsequent  purchaser.    Achi  vs.  Kauwa, 

298. 

2.  Where  a  statute  prescribes  written  notice  to  be  given  of  a  viola- 
tion, a  printed  circular  warning  against  violations,  but  not  sXleg- 
ing  any  specific  breach,  is  not  a  proper  notice.  Maguire  vs.  long 
Wo,  41. 

See  JUDICIAL  NOTICE  :  MORTGAGE,  7. 
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NUISANCE. 
1«    Smoke  and  soot  from  furnace  of  ice  factory  held  to  ^  be  a  nuisance 

to  owner  of  adjoining  premises.    Fernandez  vs.  People^ 8  Ice  Co,, 

232. 
2.    It  is  no  defense  that  the  ice  business  is  lawful,  or  carried  on  in 

reasonable  manner,  or  is  a  public  benefit,  if  the  results  are  iu  fact 

a  nuisance.    lb. 

OATH,  see  ALIEN :  PLEADING,  2. 

OFFICER,  see  COMMISSIONERS  OF  CROWN  LANDS,  3:  COR- 
PORATION, 3,  4,  5,  9:  CRIMINAL  LAW,  2,  24,  25:  MAN- 
DAMUS. 

OPIUM,  see  CRIMINAL  LAW,  26,  27. 

PAR  VALUE,  see  Castle  vs,  Kapena,  27. 

PARENT  AND  CHILD. 

Defendant  gave  his  infant  child  to  plaintiff  to  bring  up,  and  after- 
wards took  the  child  back:  held,  plaintifTwas  in  loco  parentis^ 
and  cannot  recover  for  necessaries  furnished  to  the  child,  there 
being  no  contract  by  defendant  to  pay  for  them.  Mokuhia  vs, 
McCandlesSy  370. 

PARTIES. 

1.  Plaintiff  alleged  that  she  was  induced  by  fraud  to  make  a  deed  to 
different  grantees  from  those  she  intended :  held  she,  not  the  in- 
tended grantees,  is  proper  person  to  bring  suit  to  set  deed  aside. 
Puuheana  vs.  Lio^  202. 

2.  One  party  to  a  contract  having  assigned  to  his  brother,  who 
brought  suit:  held,  that  by  the  assignment  tlie  brothers  became 
joint  contractors,  not  tenants  in  common:  and  Ij^oth  brothers 
should  have  been  Joined  as  co-plaintiffs.  Homer  vs.  Spreckels, 
430. 

See  BANKRUFfCY,  3:  EJECTMENT,  1,  8. 

PARTITION,  see  JOINT  TENANCY,  4. 

PARTNERSHIP. 

1.  Surviving  partner  holds  partnership  property  to  pay  firm  debts, 
after  which  share  of  deceased  partner  goes  to  his  heirs  or  ad- 
ministrators.    Un  Wong  vs,  Kan  Chu,  225. 

2.  Transfer  by  a  partner  to  the  firm  book-keeper  having  been  held 
to  be  in  fraud  of  creditors :  held,  that  the  book-keeper,  having 
paid  certain  debts  for  the  vendor,  could  recover  the  amount  by 
subrogation  from  the  vendors'  assignees  in  bankruptcy,  before 
payment  of  partnership  debts.    Hackfeld  vs.  Ing  Choiy  138. 

Bee  Sing  Chong  vs.  Hutchinson,  454. 

PATENT,  see  ROYAL  PATENT. 
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PAYMENT. 

Mortgagor  having  failed  to  apprppriate  payments  on  the  mort- 
gage: held,  the  mortgagee  need  not  apply  them  to  interest, 
but  could  appropriate  them  to  an  unsecured  debt  for  advances. 
Orinbaum  vs.  Heeia  Sugar  Company ^  405. 

PENALTY. 

Action  for  penalty  is  civil  action  in  form  and  substance.     H^ 
King  vs.  Tong  Wo^  20 ;  Maguire  V8,  Tong  Wo^  41. 

See  DAMAGES,  1. 

PERSONAL  PROPERTY,  see  SALE. 
PLAINTIFF,  see  PARTIES. 

PLEADING. 

1.  Forms  of  complaints  in  the  Code  are  only  guides :  departures  from 
them  are  not  fatal.    Heeia  vs.  McKeague^  101. 

2.  Authority  of  agent  or  attorney  to  make  affidavit  to  complaint  is 
not  proper  subject  of  demurrer.    Ih. 

3.  What  damages  can  be  recovered  under  prayer  for  general  relief  in 
equity.    Silva  vs.  LopeZy  424. 

4.  Demurrer  to  bill  in  equity  sustained  because  plaintiff*  had  ade- 
quate remedy  at  law.    JSott  vs.  Burgess^  420. 

5.  Bill  in  equity  held  demurrable  because  plaintiff"  asked  that  de- 
fendant be  restrained  from  opening  a  water-way,  but  alleged  that 
plaintiff*  had  closed  the  same,  and  there  was  no  averment  that  de- 
fendnnt  threatened  to  re-open  it.    Lopez  vs.  Acheuj  607. 

6.  Plaintiff  alleged  that  defendant  agreed  to  supply  him  with  water 
sufficient,  in  defendant's  opinion,  for  a  certain  purpose :  held, 
plaintiff*  could  not  show  bad  faith  of  defendant.  Homer  v9. 
tSpreckels^  650. 

7.  Complaint  for  breach  of  promise  held  not  demurrable  because 
father  failed  to  obtain  leave  of  court  to  sue  for  his  daughter:  and 
held  to  sufficiently  allege  a  promise.    Dias  vs.  OiUiland^  540. 

8.  An  action  for  breach  of  promise,  entitled  **  Damages,"  held  to  be 
assumpsit,  and  allegation  of  damage  treated  as  surplusage.    lb. 

9.  In  bill  to  set  aside  deed  for  fraud,  evidence  need  not  be  pleaded : 
allegation  that  plaintiff  has  cause  to  suspect,  coupled  with  aver- 
ment of  fraud,  is  enough.    Puuheana  vs.  Lio,  202. 

10.  It  is  too  late  to  dismiss  a  case,  on  api>eal,  for  defect  in  the  sum- 
mons, when  no  notice  of  defect  was  taken  in  the  police  court,  -Bo- 
bello  vs.  Wong  Quing,  98 

11.  Allegations  in  an  answer,  as  to  want  of  notice  by  a  botia  fide 
grantee  in  a  deed,  held  sufficient.    Puuheana  vs.  Lio,  210. 

PLEDGE,  see  MORTGAGE,  14. 

POLICE  POWER,  see  Segregation  of  Lepers,  162. 

POWER  OF  ATrORNEY,  see  ATTORNEY  IN  FACT. 
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PRACTICE,  see  APPEAL :  ATTORNEY  AT  LAW :  CLERK  OF 
COURT:  COSTS:  COURT  AND  JURY:  CRIMINAL  LAW; 
EVIDENCE:  EXCEPTIONS:  INJUNCTION:  JUDGMENT: 
NEW  TRIAL:  PARTIEvS:  PLEADING:  PROBATE  LAW: 
RULES :  TRESPASS :  WRIT  OF  ERROR. 

PRESUMPTION,  see  ARBITRATION  AND  AWARD,  6, 

PRINCIPAL  AND  AGENT,  see  AGENCY. 

PRIVATE  WAY,  see  WAY.  v 

PRIVY  COUNCIL. 

L  Construction  placed  upon  a  statute  by  the  Privy  Council  is  entir 
tied  to  weight,  as  being  contemporaneous  interpretation  by  a 
department  of  the  Executive.  Bell  Telephone  vs,  MtUual  Tele" 
phone,  456. 

See  MINISTER  OF  INTERIOR,  3. 

PROBATE  LAW. 

1.  In  order  to  sustain  a  lost  will  the  jury  must  be  satisfied,  from 
preponderance  of  evidence,  that  it  was  made  and  duly  executed, 
and  that  its  contents  were  as  alleged.    Estate  of  Puhaiicalay  10.     . 

2.  A  lost  will  may  be  proved  by  competent  secondary  evidence.  lb, 
8.    Dates  need  not  be  proved  with  exactness.    76. 

4.  Neglect  of  executor  to  present  will  for  probate  during  the  minority 
of  a  devisee  should  not  operate  unfavorably  to  the  minor.    76. 

5«  Instrument  held  to  be  a  deed,  not  a  will.  Puukaiakea  vs.  Hiaa^ 
484;  Kalihilihivs^  Kaina^  330,*  Keliikanakaole  vs.  Kawaa^  134; 
Kahui  vs.  Laukij  296. 

6.  Instrument  held  to  be  a  will,  not  a  deed.  Ah  Lo  vs,  Mung  Hui, 
632:  Estate  of  Kaualii^  150, 

7.  Jurisdiction  as  to  revocation  of  probate  considered^  Estate  of 
Kaualii,  150. 

8.  Appellant  from  order  admitting  will  to  probate  must  show  prima 
fade  that  he  is  an  heir  at  law.    Estate  of  Bishop,  288. 

0.  The  law  that  a  will  cannot  be  proved  after  expiration  of  five 
years  from  death  of  testator  does  not  apply  to  wills  executed 
prior  to  1859,    Kahui  vs,  Laukij  296. 

10.  Common  law  rule  as  to  executor  de  son  tort  does  not  apply  here. 
Erag  vs,  Adams^  664. 

11.  Widow  held  not  liable  on  a  note  of  her  husband,  the  creditor 
having  failed  to  comply  with  the  statute  as  to  claims  against  the 
estate.    76. 

12.  Testator  devised  real  estate  to  his  daughter  and  cha^rged  it  with 
payment  of  debts:  held  tliat  the  daughter  could  not  be  re-im- 
bursed  from  residue  of  the  estate.    Beckley  vs.  Metcalfe  625. 

13.  A  trust,  to  the  separate  use  of  a  married  woman,  held  to  vest  in 
executors,  under  the  terms  of  a  will.    Estate  of  Boardman,  146. 
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14.  A  widow  lived  at  the  homestead  and  i^icurred  debts  for  support 
of  the  eliildren  :  held,  the  trustees  under  the  will  \^ere  liable,  as 
they  delegated  their  authority  to  her.    Stlllman  vs.  DavieSj  494. 

15.  A  widow  held  to  be  a  tenant  in  common,  or  to  have  a  right  to 
emblements)  in  a  crop  planted  on  decedent's  land,  which  was  sold 

to  pay  debts  of  decedent.    Luha  vs,  Holtj  182. 

16.  After  death  of  decedent,  his  widow  put  L.  on  the  land  to  cultivate 
a  crop  on  shares  :  land  was  sold  to  pay  debts  of  decedent :  held, 
L.  could  claim  his  half  of  the  crop  from  the  purchaser  of  the  land, 
and  the  widow  was  not  estopped  to  claim  her  dower  in  the  pro- 
ceeds.   Luha  v8,  Femandezj  388. 

17.  In  a  conveyance  to  husband  and  wife,  entire  esrtate  rests  in  wife 
on  husband's  death.     Wailehua  vs.  LeOf  619. 

Bee  GIF1\  GUARDIAN  AND  WARD. 

QUARANTINE.    Defined  and  considered.    The  Madrasj  109, 

QUO  WARRANTO. 

1.  A  defendant  in  a  criminal  prosecution^  aggrieved  by  a  de  facto 
Attorney-General,  who  is  alleged  to  be  not  dcjierc,  might  pro- 
ceed directly  against  the  officer.    The  King  vB.  Ah  Lin^  59. 

2.  Quo  warranto  is  not  proper  remedy  against  manager  of  sugar 
plantation  who  iutei'feres  after  his  removal,  as  he  is  not  an  officer 
of  the  corporation.    Kilauea  Sugar  Company  V8.  MaefiCy  3. 

RAPE,  see  CRIMINAL  LAW,  11, 

REAL  ESTATE,  see  BOUNDARY :  DEED :  EJECTMENT  :  JOINT 
TENANCY :  LANDLORD  AND  TENANT  :  WAY. 

RE-ARGUMENT,  see  APPEAL :  JUDGMENT. 

RECORDED  INSTRUMENT. 

Actual  possession  of  land  by  a  party  under  unrecorded  deed  is  con- 
structive notice  to  subsequent  purchaser  whose  deed  is  recorded. 
Achi  V8,  Kauwaj  298. 

SEFORMING  OF  INSTRUMENTS,  see  CANCELLATION: 
DEED:  EQUITY:  FRAUD:  LANDLORD  AND  TENANT: 
MISTAKE:  PROBATE  LAW. 

REFUSING  SERVICE,  see  MASTER  AND  SERVANT. 

REHEARING,  see  APPEAL,  14,  15. 

REMITTITUR  OF  DAMAGES,  see  EJECTMENT,  9:  NEW  TRIAL, 

7. 

RENT,  see  LANDLORD  AND  TENANT. 
RES  GESTAE,  see  EVIDENCE. 

REVENUE  LAWS. 

1.  Are  to  be  construed  strictly.     Castle  va,  I/uce^  321. 

2.  Officers  of  the  Customs  cannot,  without  a  search  warrant,  open 
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goods  landed  from  an  inter-island  steamer  at  port  not  of  entry. 
The  King  va,  Aho^  505. 

3.  An  officer  without  a  search  warrant  held  not  to  be  in  discharge  of 
his  official  duty.    Ih. 

See  TAX. 

BIGHT  OF  WAY,  see  WAY, 

BOYAL  PATENT. 
1.    Bill  to  set  aside  a  Patent  dismissed,  it  appearing  that  the  records 

in  the  I^nd  Office  had  been  tampered  with.    Kalaeokekoi  vs.  Ka- 

hele,  47. 
See  JOINT  TENANCY,  2. 

BULES  OF  COURT. 

1.  May  be  waived/ by  counsel,  when.     Coleman  vs.  Coleman^  300. 

2.  Are  subject  to  control  and  discretion  of  Court.    Matani  vs.  Puhi^ 

504. 

3.  Bule  IV.  cited.  Hackfeld  vs.  Ing  Choy^  9;  Estate  of  Bishop,  290; 
Mutch  vs.  Holau,  315. 

4.  Rule  VIII.  cited.  Maldni  vs.  JPuhi^  504 ;  JVakuaimano  vs.  Achof, 
591 ;  Mutch  vs.  Holau^  314. 

6.    Bule  XIV.  cited.    Kamalu  vs.  Lovell,  181 ;  Oertz  vs.  OertSj  175. 
6.    Supreme  Court  h&s  power  to  make  rules,  and  its  rules  are  law. 
JSstate  of  Bishop  J  288. 

BALE. 

1.  Sale  of  shares  of  stock  set  aside  for  the  false  representations  of  the 
seller  as  to  the  value  of  the  stock,  upon  which  the  buyer  acted,  al- 
though he  could,  by  diligent  enquiry,  have  ascertained  that  they 
were  false.     Wilcox  vs.  ElUs,  335. 

2.  A  sale  of  a  sugar  plantation  at  an  exaggerpted  price,  to  a  person 
of  impaired  mind,  set  aside.    McKeague  vs.  Kennedy^  347. 

8.  Vendor  of  a  railway,  included  in  a  mortgage  by  vendee  to  a  third 
party,  held  to  have  no  right  to  remove  the  railway  under  the  plea 
that  the  bale  was  conditional.    Fowler  vs.  H^eia  Sugar  Co.,  410. 

4.  Leaving  five  certificates  of  stock  to  be  changed  into  one,  after 
a  sale,  held  not  to  make  the  sale  incomplete.  Ellis  vs.  Wilcox, 
236. 

5.  If  no  conflict  of  evidence,  question  of  delivery  and  acceptance  is 
for  the  Court :  if  evidence  is  conflicting,  it  Is  for  the  jury.    lb. 

6.  Defendant  held  liable  to  pay  plaintifl,  a  consignor  of  fruit,  the 
highest  price  received  for  any  similar  lot  of  fruit  shipped  by  the 
same  vessel,  provided  plaintifT  shipped  good,  marketable  fruit. 
Bobinson  vs.  Sresovich,  618. 

7.  Advertisement  of  assignees  in  bankruptcy  for  bids,  considered : 
and  held,  that  bids  must  be  for  cash  :  thatoflfer  of  $100  more  than 
highest  bid  is  invalid :  and  that  assignees  are  not  obliged  to  re- 
ceive the  highest  or  any  bid.    McDonald  vs.  Cfreen,  325. 
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8.  Shipment  of  goods  held  to  be  a  consignment,  not  a  sale.  MerriU 
vs.  Jaeger^  475. 

9.  Bill  tf)  set  aside  sale  of  shares  of  stock,  alleged  io  have  been  made 
under  fear  and  duress,  dismissed :  the  evidence  being  extremely 
improbable.    Cummings  vs.  MoCrossonj  389. 

SALE   OF    LAND,    see   DEED  :    EJECTMENT  :   MORTGAGE : 
SPECIFIC  PERFORMANCE. 

SEARCH  WARRANT. 

1.  Is  defective,  failing  to  allege  that  the  article  is  ''necessary  to  be 
produced  as  evidence  or  otherwise  in  a  criminal  trial."  See  Hop 
V8.  Chillingworth,  537. 

2.  Officers  of  the  Customs  cannot,  without  a  search  warrant,  open 
goods  landed  from  an  inter-island  sWmer  at  a  port  not  of  entry. 
The  King  vs.  Ako^  565. 

SEDUCTION,  see  MASTER  AND  SERVANT,  L 

SELF  DEFENSE,  see  CRIMINAL  LAW,  21. 

SEPARATION,  see  HUSBAND  AND  WIFE. 

SERVANT,  see  MASTER  AND  SERVANT. 

SLANDER,  see  LIBEL. 

SPECIFIC  PERFORMANCE. 
L    Plaintiff  agreed  to  sell  to  defendant  land  of  an  area  of  650  acres 
more  or  less :  the  real  area  proved  to  be  258  acres,  and  defeud-nnt 
claimed  a  reduction  in  price :  held,  under  the  circumstances,  that 
,     defendant  could  elect  whether  specific  performance  be  decreed 
without  compensation,  or  the  sale  annulled,  plaintiff  to  pay  en- 
hanced market  value  of  the  land  by  reason  of  defendant's  im- 
-'  provements.     Wood  vs.  Dillingham^  634.' 

2.  Right  to  compel  specific  performance  is  not  absolute,  but  rests  in 
discretion  of  the  Court.    Andrews  vs.  Mendonca,  446. 

d.  Plaintiff  held  to  have  lost  the  right  to  claim  specific  perform- 
ance, by  allowing  his  rights  to  lie  too  long  in  abeyance.    lb. 

See  BANKRUPTCY,  1,  2:  LANDLORD  AND  TENANT,  13. 

STATUTES. 

A.  General  Principi.es. 

1.  Construction  of  a  statute  by  the  Privy  Council,  though  not  bind- 
ing on  the  Court,  is  entitled  to  great  weight,  as  being  contempor- 
aneous interpretation  by  a  department  of  the  executive.  Bell 
Telephone  vs.  Mutual  Telephone^  456. 

2.  Hevenue  laws  are  to  be  construed  strictly.     Castle  vs.  Lueet  321. 
8.    Tax  on  insurance  policies  "issued  during  the  year,"  held  to  apply 

only  to  new  policies,  not  to  annual  premiums  on  a  life  policy. 
lb. 
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4.  A  statute  aa  to  cruelty  to  auimals  held  not  to  authorize  imprison- 
ment.    The  King  vs.  Tai  Wa^  598. 

6«  Statutory  procedure  prescribed  for  enforcing  fire  ordinance  must 
be  followed  strictly.  The  King  vs,  Tong  WOf  20 ;  Maguire  va, 
Tong  Woj  41. 

I 

6.  Statutory  remedy  for  taking  of  land  for  public  use,  supersedes 
remedy  at  common  law.    Herring  V8.  Oulickf  57. 

B.    Statutes  Cited. 
COMPILED  LAWS. 
Page     2,  Sec.       7,  (Civil  Code),  Waiver.     Coleman  vs.  Coleman,  304« 
•*       3,    **         9,      "        **       Words.     iJastle  vs.  Luce,  322. 
"       3,     *'        10,      "        "  •  "  Grieve  vs.  Gulick,  74. 

it        Q      t(         22       ''        '*  **  *'  '' 

a         g       a         23        a         a  n  ««  a 

"  3,  •*  14,  "  "  Jurisdiction.  Estate  of  Board  man,  147. 

**  3,  **  14,  **  "  "             Awa  vs.  Horner,  544. 

«<  4,  "  16,  "  **  And.             Chapin  vs.  Tisdale,  53. 

"  9,  *•  34,  **  '•  Miu.  Int'r.    Grieve  vs.  Gulick,  82. 

'•  10,  "  40,  "  "  **        **    Kobello  vs.  WongQuing,98. 

«*  45,  •*  191,  "  "  Water.     Way  vs.  Gulick,  71. 

*'  45,  **  192,  "  "  "               **               "          ** 

"  51,  **  221,  •*  "  Penal  Costs.    The  King  vs.  Tong  Wo,  22. 

"  73,  "  292,  "  "  Quarantine.    The  Madras,  116. 

•(  *j^  ti  295  '^  ''  **               '*           **           *' 

"       75,     "       298,      "        '*  *'  "  **  115. 

"      75,     *•      302,      **        "  **  Segregation  of  Lepers,  164. 

**      83,     **      338,      "        "    Fire  Marshal.  Maguire  vs.  Tong  Wo,  41. 
•*      83,     **       339,   '  *'        **       *'  •*  The  King  vs.  <»      *»     20. 

"  105,     *'      429,      "        **    Naturalization.    Aliens  and  Deu»s,  167. 

"  105,     "      430,      "        •*  "  **  "         ** 

"  105,     **      431,      "        "  **  "  "        ** 

**  105,     "      432,      *»        "  '*  "  "         ** 

*•  105,     "       433,      **        *'  **  "  **         " 

"  105,  Ch.  18,  (Stat.  1882),  •'  "  "         " 

"  106,  "    42,  (    "      1874),  *'  "  *•         168. 

**  106,  "      8,  (    "      1876;,  "  ••  "         169. 

"  106,**    11,  (   "        "    ),  Board  of  Health.        *•  **        171. 

"  110,  Sec.  449,  (Civil  Code),  Extradition.    In  re  McCarthy,  581. 

"  110,     **    451,       **        *'  **  "   **         **  **      , 

ci  Y[Q      '*    452        *'        '*  '*  **   *'  **  ** 

*'  120,  Ch.  43,  Sec.  17,  (Stat.  1882),  Taxes.    Castle  vs.  Luce,  321. 

<*  121,  **     **      **    24,      **        **  **         Turton  vs.  Kapena,  279. 

*'  131,"     **      **    67,       **        **  "  Hipa  vs.  Luce,  523. 

"  155,  Sec.  545,  (Civil  Code),  Customs  Entry.  Tiie  King  vs.  Aho,  567. 

"    16oi     **    562^      **        "  "  "  "       "       "      "     670. 
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Page  188,  Sec.  655,  (Civil  Code),       Smuggling. 

*»  189,  "    659,  *•  •*  *' 

*'  189,  *'    661,  "  "  " 

*<  190,  "    662,  "  *'  " 

**  190,  "    663,  «•  "  " 

«  223,  U  6,  7,  p.  14,  (Stat.  1868).  Elections,  The  King  vs.  Kekoa,  621. 

**  224,  §  10,  p.  17,      "  "  **           Hipa  vs.  Luce,  523. 

"  234,  Sec.  812,  (Civil  Code),  "           The  King  vs.  Kekoa,  621. 

**  236,  **    823,  ''  "  Citations.        Estate  Boardnian,  147. 

"  236,  "      "  *'  '*  ''               Awa  vs.  Horner,  544. 

<*  237,  "    829,  "  **  Supreme  Court.  The  King  vs.  A  iona,  144. 

"  237,  **      "  "  *'  «*            ''        Way  vs.  Gulick,  70. 

"  289,  "    833,  "  "  ''    '        "        Estate  Bishop,  290. 

"  239,  '*    834,  "  "  "            "    Ah  Chu  vs.  Sung  Co.,  292. 

**  239,  »*    835,  **  "  "            •*          "          "        "               " 

«'  239,  "    836,  "  "  **            "          "          "        "               *• 

'*  239  **    837  *'  *'  '*            ''          "          ''        '*               " 

'*  239  '*    838  ^'  *'  *^            ''          '*          "        "               '' 

'*  239  **    839  *'  *'  '*            '*          *'          "         '*               " 

<*  239,  "      *'  "  "  "           "    Onomea  vs.  Austin,  605. 

"  244,  "    a59,  "  **  Appeal.          Coleman  vs.  Coleman,  302. 

«*  244,  "      "  **  **  **                Onomea  vs.  Austin,  606. 

**  244,  "      "  •*  **  ♦*                Davis  vs.  Afong,  219. 

"  251,  *»    881,  "  "  Circuit  Court.  The  King  vs.  Aiona,  143. 

.**  259,  **    894,  **  **  Police      **         Frag  vs.  Adams,  665. 

"  259,  '^    895,  **  **  **           "     '        <*      "         •*           " 

*•  360,  **    897,  **  **  **           "              "      •»          ♦*          667. 

**  202,  **    901,  "  *'  "          "     SeeHopvs.ChiPgw»th,539. 

**  267,  •*    914,  "  "  District  "     In  re  Kahulu,  2^. 

<*  267,  <*      **  '*  "  **         **     In  re  Kakiua,  669. 

*•  269,  "    921,  **  "  *'         "      Frag  vs.  Adams,  665. 

**  272,  **    933,  **  **  Arhitration.    Thomas  vs.  Lunalilo,  39. 

«»  273,  *'    936,  "  •*  **                      "        "            **         " 

<*  274,  "    939,  "  "  Sum.  Poss.  K^gKeevs.  Kahalekou,54& 

»*  276,  **    948,  "  "  **        **       Peacock  vs.  Lovejoy,  232. 

<*  277.  Page  25  of  (Stat.  1864),  Rent.    Tregloan  vs.  Bertelmann,  603- 

**  279,  Ch.  35,  (     "  1876),  Garnishee.     Frag  vs.  Adams,  665. 

**  285,  Sec.  902,  (Civil  Code),  Bankruptcy.  Peacock  vs.  Lovejoy,  233. 

"  288,  ''     974,  "  "  *'                     *^          "           "           '' 

<'  289,  ''    978,  "  "  "                    **          <*          "        235. 

<*  289,  "    978,  "  "  "           Parke  vs.  Lau  Ng,  516. 

"  292,  **    992,  "  "  "    Hack£eld  vs.  Ing  Choi,  136. 

"  291,  "    997,  "  "  Way  and  Water.    Davis  vs.  Afong,  217. 

"  204,  "    998,  "  "  "                   "          .  "        "        "         " 

"  295,  "    999,  "  "  "                   "             "        "        "        219. 

295,  **      **  *'  "  "  "  The  King  vs.  Aiona,  144. 

296,  "  1003,  "  "  "  "  Davis  vs.  Afong,  218. 


"    296,     **  1005,      "  "    Appeal.     Luce  vs.  Chin  Wa,  629. 
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Page  296,  Sec.  1006,  (Civil  Code),    Appeal.    The  King  vs.  Aiona,  142. 

"    296,     <*     "  "  **  ♦*  Peacock  vs.  Lovejoy,  232. 

"    297,     "1007,      "  «  ^i  The  King  vs.  Aiona,  142. 

'*    298,     *^  1013,      "         "  <*     Nakaneiua  vs.  Kailianu,  179. 

"    298,     "    "  "  "  <*     Kamalu  vs.  Lovell,  181. 

"    299,     "  1014,       "  "  "  '«         <<  ti       |g2. 

"    299,     "  1015,       "  "  *i      Estate  Bishop,  290. 

"    309,     "  1053,      **         "    Stat,  of  Frauds.    Brown  vs.  Koloa,  68. 

"    314,     "10746,    "  "    Attorneys.    In  re  Keliikoa,  279. 

"    318,     "  1096,       "  "    Contempt.     Onomea  vs.  Austin,  606. 

"    319,     "  1098,       "  "  "  "        ii        "         e07. 

"    320,     "1099,      "  "    Civil  Action.    Frag  vs.  Adams,  668. ' 

"    320,    "1100,      "         "        "        "  Waterhouse  vs.  Spreckels,  251. 

"    321,     "1101,      "  "        "        "  Ashford  vs.  Titcomb,  490. 

"    321,     "    "  "  "        «        "  Frag  vs.  Adams,  668. 

"     321,     "  1102,       "  "         "         "       <<        "  a  a 

"    322,     "  1106,      "         "        "        "  Heeia  vs.  McKeague,  102. 

"   '322,     "  1106,      "  "        "        "  Ashford  vs.  Titcomb,  489. 

"    323,     "  1107,      "  "     .  "        "  Heeia  vs.  McKeague,  102. 

"    323,     "  1109,      "  "        "        "   Ashford  vs.  Titcomb,  490. 

"    32.5,     "1116,      "  "        "        "  Waterhouse  vs.  Spreckels,  251. 

"    325,     "    "  "  "        "        "  Dias  vs.  Gilliland,  542. 

"    325,     "    "  "  "        "      ^"  Frag  vs.  Adams,  668. 

"    325,     "  1117,       "  "        "        "       "       *<  "  it 

"    325,     "  1118,       "  "        "        "       "       "  "  " 

"    325,     "    "  "         "        "        "  Waterhousevs.  Spreckels,  246. 

"    325,     "    "  "  "        "        "   Un  Wong  VB,. Kan  Chu,  226. 

"    326,     '^  1119,      "  "        "        "  Frag  vs.  Adams,  668. 

"    326,     "  1120,       "  "        "        "       "      "         "         " 

"    334,     "  1155,      "  "    Judgment.    Ah  Chu  vs.  Sung  Co.,  292. 

"    335,     "  1156,      "  "    New  Trial.         "  "       "        "      " 

"    335,     "  1157,      "  "    Writ  of  Error.  Peacock  vs.  tovejoy,  231. 

"    335,     "  1158,       "  "        "  "  "  "  "  " 

"    336,     "  1159,       "  "        "  "  "  "  "  " 

"    336,     "  1160,       "  "        "  "  "  "  "  " 

"    347,  Cb.  40,  i  33,  (Stat.  1876),  Indictm't.  The  King  vs.  Kekoa,  623. 

"    359,  Sec.  1196,  (Civil  Code),  Jury.    Estate  Queen  Emma,  501. 

"    394,  Page  20  of  (Stat.  1864),       "        Estate  Mrs.  Bishop,  289. 

"    409,  Sec.  1262,  (Civil  Code),  Recording.     Achi  vs.  Kauwa,  298. 

"    430,     "    1305,       "  "        Dower.     Luha  vs.  Holt,  183. 

"    436,  Ch.  16,  i  6,  (Stat.  1870),  Divorce.    Mitchell  vs.  Mitchell,  161- 

"    440,  Sec.  1336,  (Civil  Code),  Separat^u.  Coleman  vs.  Coleman,  302. 

"    458,  Ch.  31,  §  5,  (Stat.  1872),  Lab.  Contr»t.  Bd.  Im.  vs.  Estrella,  214. 

"    459,    "    33,  H,  (   **      1882),     "         "        In  re  Keliikoa,  281. 

"    461,  Sec.  1417,  (Civil  Code),     "         "        Bd.  Im.  vs.  Estrella,  213. 

«    4(3]      n    1418        "  ^*  <'  <<  *<      <<      ''  <^  << 

"    461,     "    1419,      "  "  "         "        Rickard  vs.  Couto,  512. 

"    461,     "    1420,      "  "  "         "  "  "        "         " 
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Page  462,  Bee.  1423,  (Civil  Code),  Lab.  Conti't.  Bd.  Im.  vs.  Estrella,  215. 
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Shares  Stock.     Ellis  vs.  Wilcox,  238. 
Corporation.    Grieve  vs.  Gulick,  75. 
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Will.    Kahui  vs.  Lauki,  297. 


496,  Civil  Code,  p.  424,  (Stat.  1859),  Fencing.  Gonveia  vs.  Loka,  286. 


500,  Ch.  30, 
520,  Page  62  of 
523,     **     69  " 
563,  Ch.  33, 


(Stat.  1878),  Water.    Herring  vs.  Gulick,  58. 
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1864),  Leprosy.     Segre^nof  Lepers^  162. 
1864),  Cr.  Lands.    Gibson  vs.  Soper,  3S4. 
1874),  Mortgage.    Silva  vs.  Lopez,  264. 
1874),  Electricity.    Bell  vs.  Mutual,  459. 
1876),  Mkndamus.    Castle  vs.  Kapena,  36, 
1876),  Quo  Warr.    Kilauea  vs.  Macfie,  4. 
18K2),  Loan  Act    Castle  vs.  Kapeua,  29. 

CONSTITUTION. 
Segregation  of  Lepers,  163. 
In  re  McCarthy,  582. 
Segregati(»n  of  Lepers,  163. 


it 


it 
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6,  Punishment. 

7, 

11, 

12,  Search  Warrant.    See  Hop  vs.  Chilling  worth,  538. 

"        "  "  The  King  vs.  Aho,  569. 

^*        "   .         "  Segregation  of  Lepers,  163. 

13,  Government.  Grieve  vs.  Gulick,  81. 

14,  Individuals.  "       *<  "       82. 
"          "  Segregation  of  Lepers,  163. 

42,  Cabinet.    Castle  vs.  Kapena,  37. 

48,  Legislature.    Segregation  of  Lepers,  165. 

69,  Supreme  Court.    Mahukallilii  vs.  Hobron,  106. 

70,  "  "  Castle  vs.  Kapena,  30. 

PENAL  CODE. 
Chap.  29,  Sec.  18,  Contempt  of  Court.    Onomea  vs.  Austin,  606. 
30,  Forgery.    The  King  vs.  Mahukallilii,  96. 
"         "  *'       "      vs.  Heleliilii,  17. 

32,  Libel.    Waterhouse  vs.  Spreckels,  246. 
39,  Gaming.    The  King  vs.  Ah  Lee,  547. 

47,  Suppression  of  Offenses.    The  King  vs.  Bridges,  472. 

48,  Search  Warrant.    See  Hop  vs.  ChiUingworth,  539. 
51,  Fines.    The  King  vs.  Tong  Wo,  22. 
56,  Deserting  Wife.    In  re  Keliikoa,  280. 
62,  Leprosy.    Segregation  of  Lepers,  162. 
70,  Revenue.    The  King  vs.  Aho,  566. 

STATUTES. 
1854,  July  20,  page  21,  Stats.  1854,  Land  Com.    Swan  vs.  Colbum,  395. 
1869,  Feb.  14,    "    424,  Civil  Code,  Fencing.    Gonveia  vs.  Lioka,  286. 
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1864,  Dec.  31,  page  20,  Stats.  1864,  Prob.  App'l.    Est.  Mrs.  Bishop,  289. 

1865,  Jan.    3,     "      62,      "        "      Leprosy.     Segregat^n  of  Lepers,  162. 
''     "      69,      "        "     Cr.  Lands.     Gibson  vs.  Soper,  384. 

10,     "      25,      "        "     Rent.  Tregloan  vs.  Bertelmann,  603. 
1868,  June  24,     "     14,      "     1«68,  Electors.    The  King  vs.  Kekoa,  621. 

**        "    "       "      "        "        ''  "  Hipa  vs.  Luce,  523. 

1870,  Chap.  16,  Sec.  6,  Divorce.    Mitchell  vs.  Mitchell,  161. 
1872, 
1874, 
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31,    "    5,  Labor  Contract.    Bd.  Tmmig^n  vs.  Estrella,  214. 
33,  Mortgage.    Silva  vs.  Lopez,  264. 

42,  Naturalization.    Aliens  and  Denizens,  168. 
45,  Electricity.    Bell  vs.  Mutual,  459. 

8,  Naturalization.'    Aliens  and  Denizens,  169. 
11,  Board  of  Health.        "       "  "         171. 

35,  Garnishee,    Frag  vs.  Adams,  665. 

39,  Sec.    5,  Mandamus.    Castle  vs.  Kapena,  36. 
"     "    36,  Quo  Warranto.    Kilauea  vs.  Macfle,  4. 

40,  "    33,  Indictment.    The  King  vs.  Kekoa,  623. 
30,  Water  Works.    Herring  vs.  Gulick,  ^8. 
18,  Naturalization.    Aliens  and  Denizens,  167. 
29,  Loan  Act.     Castle  vs.  Kapena,  29. 
33,  Labor  Contract.    In  re  Keliikoa,  281. 

43,  Sec.  17,  Taxes.    Castle  vs.  Luce,  321. 
24,       **         Turton  vs.  Kapena,  279. 
67,       "         Hipa  vs.  Luce,  523. 

18,  Currency.    Opinion  on  Currency,  274. 

26,  Appeal.    Board  Immigration  vs.  Sousa,  588. 

35,  Sec.  12,  Bankruptcy.    McDonald  vs.  Green,  326. 

51,  Cruelty  to  Animals.    The  King  vs.  Tai  Wa,  596,  598. 

STATUTE  OF  DESCENT,  see  DESCENT. 

STATUTE  OF  FRAUDS. 

1.  It  must  affirmatively  appear  from  the  contract  and  surrounding 
circumstances  that  it  could  not  be  performed  within  a  year. 
Brown  vs.  Koloa  Sugar  Company^  67, 

2.  If  defendant  assists  plaintift  to  perform  the  contract,  it  may  be 
construed  as  a  re-assertion  of  the  contract.     76. 

3.  Lease,  executed  by  husband,  held  to  have  been  ratified  by  wife 
by  accepting  rent:  and  Statute  of  Frauds  does  not  apply.  Ken- 
way  vs.  Notley^  123. 

STATUTE  OF  LIMITATIONS. 

1,  Courts  of  Equity  follow  the  statute  of  limitations.  Kalaeokekoi 
V8,  KahelCj  47. 

2.  The  statute  held  to  run  against  the  claim  of  a  servant  for  wages, 
the  evidence  failing  to  show  a  continuing  express  trust.  Kami- 
hana  vs.  Olade,  497. 

3..  PlaintifiT's  delay  in  claiming  right  to  land  held  not  to  be  laches, 
statute  of  limitations  not  having  run.    Kela  va,  Pahuilima^  525. 

STATUTE  OF  USES,  see  TRUSTS. 
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STOCK,  s^e  CORPORATION,  2:  SALE,  I,  4,  5,  9. 

SUBROGATION,  see  Hackfeld  ve,  Ing  Choi,  136. 

SUMMARY  POSSESSION  of  Land,  see  LANDLORD  AND  TEN- 
ANT. 

SUMMONS,  see  PLEADING. 

SUPREME  COURT  has  power  by  statute  to  make  rules,  and  its  rules 
so  made  are  Jaw.    Estate  of  B.  F,  Biahop,  288. 

See  RULES. 

SURVEYS,  see  BOUNDARIES. 

TAX. 

1.  Mortgages  on  property  cannot  be  added  to  the  valuation  of  the 
property.     Turton  vs.  Kapeno,  278. 

2.  Mortgagor  must  pay  taxes  on  whole  property,  and  charge  the 
amount  to  the  mortgagee.    lb. 

3.  Revenue  laws  are  to  be  construed  strictly.    Castle  -os,  Luoe,  321. 

4.  Tax  on  insurance  policies  "issued during  the  year"  held  to  apply 
only  to  new  policies,  not  to  annual  premiums  on  life  policies.  lb. 

5.  Member  of  military  company,  exempt  from  personal  taxes,  is 
entitled  to  personally  receive  a  tax  receipt  endorsed  with  words 
"Qualified  to  Vote."    Hipa  vs.  Lucej  520. 

TELEPHONE. 

1.  Chapter  45,  Laws  of  1874,  covers  telephone  companies.  Bell  Tele^ 
phone  vs.  Mutual  Telephone^  456. 

2.  A  company  need  not  obtain  written  consent  of  Minister  of  In- 
terior,   lb. 

8.  Rights  and  duties  of  a  second  company  in  relation  to  a  company 
first  in  the  field,  considered.    lb. 

TENANT,  see  JOINT  TENANCY:  LANDLORD  AND  TENANT. 

TIME,  see  DATES,  DAYS. 

TITLE  TO  LAND,  see  BOUNDARY,  DEED,  EJECTMENT, 
EQUITY,  JOINT  TENANCY,  LANDLORD  AND  TENANT, 
WAY. 

TRESPASS  does  not  lie  a^^ainst  Marshal  of  the  Kingdom,  acting 
under  process  of  Court,  for  misfeasance  in  executing  process.  Ah 
Hong  vs.  Far  key  531. 

TREATY,  see  The  Madras^  109  :  In  re  McCarthy^  573. 

TRUST. 

1.  Trust-deed,  without  power  of  revocation,  held  not  revocable  by 
the  maker  on  ground  of  mistake,  the  mistake,  if  any,  being  of 
law.    Afong  vs.  A/ongj  191. 

2.  L.  C.  A.  721  is  headed  ^^Mahuka  and  Kaai,"  but  the  land  is 
awarded  to  Mahuka  :  held,  there  is  no  trust  in  Mahuka  for  Kaai. 
Kaai  vs.  Mahuka,  354. 
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3.  Express  trust  may  be  created  by  parol  in  personal  property ;  if 
continuing,  statute  of  limitations  does  not  run.    Kamihana  vs, 

jfj,-  Oladcj  497. 

4.  Evidence  failing  to  sbow  trust  in  a  master  as  to  servant^s  wages, 
statute  of  limitations  runs  against  claim.    lb. 

5.  A  valid  truat  to  the  separate  use  of  the  married  daughter  of  tes- 
&y.  tator,  held  to  have  been  created  by  will,  and  to  have  vested  in 

the  executors  on  the  testator* s  death.     Estate  of  Boardman,  146. 

6.  Trustee  should  keep  accurate  books  of  account:  if  not,  every  in- 
tendment of  fact  will  be  made  against  him.    Hart  vs.  KupUj  190. 

7.  Trustees  should  be  allowed  reasonable  compensation.    lb. 
See  PROBATE  LAW,  14, 

^^-         USE,  see  TRUST, 

^         USER,  see  WATER,  WAY, 

UTTERING  FORGED  PAPER,  see  CRIMINAL  LAW,  IB,  17,  18. 

^-         VENDOR    AND    VENDEE,    see    DICED,   EJECTMENT,   MORT- 
«:  GAGE,  SPECIFIC  PERFORMANCE. 

VERDICT,  see  COURT  AND  JURY :  NEW  TRIAL. 

WATER. 

1.  Judgment  of  Commissioners  of  Water  Rights,  signed  by  only  one 
of  them,  is  void.     Maikal  vs.  Hastings^  1. 

2.  Rights  in  K,imr)iliili  and  Waikiki,  Honolulu,  considered,  and 
decision  of  Commissioners  mocified,  LUiuokalani  vs.  Fung  Sam^ 
13. 

^  3.    Supreme  Court  has  only^  appellate  jurisdiction  from  Commis- 

sioners of  Private  Ways  and  Water  Rights,  and  will  not  on  ai)peal 

-f  complete  a  detdsion  that  was  never  made.    Loo  Chit  Sum  vs. 

Wong  Kim,  130. 

tit  4.    Principal  duty  of  Water  Commissioners  is  to  determine  upon 

evideivce,  and  to  define  what  were  the  ancient  and  presvijjtive 
'     riglils  in  controversy.    76. 

^j  S.    To  decide  that  certain  lands  are  entitled  to  water,  and  not  to  say 

^^'  how  much,  is  not  sufficient.     76, 

6.  Holdei*s  of  Land  Commission  awards  are  entitled  to  water  from 
jfjl                  streams  in  their  land  :  tenants  at  sufferance  under  the  konohiki 

ji  must  look  to  him  for  their  water.     Maikai  vs.  Hastings^  133. 

7.  Rice  patches  on  laud  anciently  kula.  Loo  Chit  Sam  vs.  Wong 
Klmr^  2()0. 

S.  Rights  and  duties  of  Commissioners  considered  at  length.  Davis 
vs.  A/ong^  216. 

It*f  ^.  On  appeals  from  the  C^ommissioners,  new  evidence  may  be  intro- 

?'  duced.    lb, 

10.  Taro  patches  of  the  konohiki  are  entitled  to  water  from  springs 

^'i  on  the  land.    lb. 

g>-  11.  Subterranean  springs  and  percolation.     lb. 

12.  Decree  of  Commissioners  modified.  Kaanaana  vs.  Bichardson^  235. 
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13.  Damage  to  adjacent  land  by  opening  water-way :  see  Lopez  V9, 
Acheuj  607. 

14.  Meaning  of  the  words    "Furnished  with  water."      Chtdcunvs. 
Princevillej  88. 

15.  Taking  water  for  public  use  :  see  Herring  V8.  Oulick,  57. 

16.  Authority  of  Minister  over  water-supply  in  a  town  in  case  of  fire. 
Way  V8.  Oulick,  70- 

17.  Commissioners  are  authorized .  to  mak«  just  and  equitable  de- 
cisions»    Achi  vs.  Poni,  176. 

WAY. 

1.  Grantor>haB  a  right  of  way  by  necessity,  over  his  laud  sold^  to  his 
remaining  land     Aehi  vs.  Poni,  176. 

2.  Commissioners  are  authorized  to  make  just  and  equitable  de- 
cisions, not  contrary  to  general  principles  of  law.    lb. 

^3,    Right  of  way  by  necessity  held  to  exist.    Kawika  va,  Pakeokeo^ 
293. 

4.  Easement  by  user,  so  far  as  it  depends  on  an  award  by  grant,  runa 
from  date  of  the  award :  if  based  on  a  kuleana  award,  proof  of 
u»er  may  run  from  time  antecedent  to  award.  Swan  vs,  Colbumf 
395. 

5.  There  may  be  a  gate  across  a  private  way  without  assertion  of  a 
right  to  close  the  way.    lb, 

6.  As  to  duties  of  Commissioners,  see  WATER. 

WIDOW,  see  HUSBAND  AND  WIFE:  PROBATE  LAW, 
WIFE,  see  HUSBAND  AND  WIFE :  PROBATE  LAW. 
WILL,  see  PROBATE  LAW. 

WORDS. 

Absence,  see  The  King  vs.  KekoUj  624. 

And,  see  Chopin  vs,  Thdale,  5:i. 

Cruelty,  see  Coleman  vs.  Coleman^  260. 

Game,  see  T?ie  King  vs.  Ah  Lee,  54o. 

Haawi,  see  KaUhlllhl  vs,  Kaina,  330. 

Hooiilua,  see  KalihUlhl  vs.  Kaina,  330. 

Insolvent,  see  Parke  vs.  Lau  iVflf,  518. 

Issued,  see  Castle  vs.  Luce,  321. 

Laches,  see  LACHESr 

Master,  see  Board  of  Immigration  vs.  Kstrella,  211# 

More  or  Less,  sec  Wood  vs,  Dillingham,  634. 

Necessiiries,  see  HUSBAND  AND  WIFE. 

Par,  see  Castle  vs.  K<tj)e7ia,  27. 

Quarantine,  see  The  Madras,  109. 
See  CONSTRUC^nON. 

WRIT  OF  ERROR. 

1.  Lies  from  Supreme  to  Police  Court.    Peacock  i».  Lovejoy,  231, 

2.  Brings  pp^-only  errors. of  law  that  appear  on  the  record.    lb* 
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